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Martin  against  Andrews.  N^^Sk^^^A 

DECLARATION   for  money  had    and    received.  An  action  u 
*^  muDtainabie 

Plea :  Never  indebted.    Issue  thereon.  for  money  had 

and  received 

On  the  trial,  before  the  undersheriff  of  Middlesex^  in  to  recover 

Middlesex,  on  12th  June  1856»  it  appeared  that   the  money  paid  to 

defendant  was  an  attorney  residing  at  Dorchester.     He  \ux!b'Eiizr 

had  acted  as  attorney  for  a  person  named  Cosserat  in  an  ^'po^'^  [^^ 

action  brought  by  the  present  plaintiff  against  Cosserat,  pcena  to  attend 

ness  where, 
in  conseouence 

of  the  came  being  aettled,  no  trial  takes  place  and  the  party  incurs  no  ezpence  ana  does 

BO  act  in  consequence  of  the  subpoena,  i 
It  makes  no  difference  that  tne  party  paying  the  money  has  had  the  sum  allowed  on 

taxation  of  costs,  if,  in  fact,  he  has  not  obtained  it.     At  any  rate,  such  a  defence  cannot  be 

raised  under  a  plea  of  Nnnqoam  indebitatus. 

VOL.    VIL  B  E.    &    R. 


T. 
AVDBKWt 


MICHAELMAS  ITRM. 

1856.  ^^  which  action  Dotice  of  trial  in  London  was  given  for 
ll^„,  27th  June  1855.  The  plaintiff  snbpoenaed  the  present 
defendant  to  give  evidence  on  the  trial  of  that  cause, 
served  the  subpoena  upon  him  at  Dorchester^  and 
placed  in  his  hands  6iL  for  expences.  It  was  admitted 
that  Dorchester  was  140  miles  distant  from  London. 
The  present  defendant  came  up  to  London  on  25th 
June^  and,  on  26th  June^  attended  a  meeting  with  the 
attorney  of  the  plaintiff,  and  joined  in  settling  the 
action  of  Martin  v.  Cosserat,  upon  the  terms  of  judg- 
ment for  a  certain  sum,  with  costs,  being  entered  against 
CosseraL  The  agreement  was  carried  into  effect ;  and 
the  cause  of  Martin  v.  Cosserat  was  therefore  never  tried. 
The  plaintiff  afterwards  demanded  back  the  6/.  from 
the  defendant,  and,  upon  its  not  being  repaid,  brought 
the  present  action.  It  appeared  that  the  6^  had  been 
allowed  in  the  taxation  of  costs  in  Martin  v.  Cosserat^ 
being  included  in  the  affidavit  of  increase.  Sir  Archer 
Croftf  the  taxing  Master  in  that  cause,  stated,  on  the 
trial  of  the  present  cause,  that  he  had  allowed  the  6/. 
on  the  supposition  that  the  plaintiff  had  attempted  to 
get  it  back ;  and  Mr.  Walton^  the  Master  of  the  Court 
of  Exchequer,  stated  that,  when  the  sum  paid  for 
conduct  money  is  reasonable,  and  no  trial  takes  place, 
and  the  party  paying  the  money  cannot  recover  it  back, 
it  is  customary  to  allow  it  on  taxation.  A  ii.  ia.  had 
issued  in  Martin  ▼.  Cosserat;  and  execution  had  been 
levied :  but  the  sum  levied  was  not  nearly  sufficient  to 
meet  the  judgment  debt  and  costs. 

The  undersheriff  directed  a  nonsuit,  but  suspended 
execution,  reserving  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  for  61  In  thb  Term,  D.  Power  obtained 
a  rule  Nisi  accordingly. 


XX.    VICTORIA. 

DOW  shewed  cause.  The  plaintiff  has  had  1856. 
the  6/.  already  allowed  him  in  the  taxation:  and  he  -^ixaaim 
may  yet  recover  it  from  the  defendant  in  Martin  v.  ^  ^' 
Coiterat  by  a  further  levy.  There  has  been  no  failure 
of  consideration.  Where  money  is  given  to  a  witness, 
under  stat.  5  EKz.  c.  9.  s.  12.,  it  is  paid  for  the  witness 
being  compellable  to  attend.  The  party  serving  the 
subpcena  has  then,  under  the  statute,  the  compulsory 
power  over  the  witness:  the  witness  is  immediately 
tobjected  to  a  liability,  which  renders  it  necessary  for 
him  to  make  arrangements  enabling  him  to  attend. 
The  money  thenceforward  is  the  money  of  the  wit- 
ness. This  is  not  affected  by  the  circumstance  that,  in 
the  event,  the  witness  is  not  required  actually  to 
give  evidence.  Cramptan  v.  HuUon  (a)  is  an  authority 
•gainst  this  claim. 

D.  P&wer^  contra.  The  defendant  has  no  right  to 
insist  on  the  taxation,  which  is  merely  as  between  the 
parties  to  the  former  action.  [Lord  Campbell  C.  J. 
Do  yoQ  say  that  the  plaintiff,  after  getting  the  money 
by  the  execution,  could  come  upon  this  defendant  for 
it?]  It  is  not  necessary  to  contend  for  that :  and  the 
plaintiff  is  ready  to  allow  the  62i  to  be  struck  off  the 
allocatur,  or  will  hold  it  as  trustee  for  the  defendant 
m  the  former  action.  Tlie  plaintiff  now  is  in  truth 
carrying  out  the  condition  impliedly  imposed  by  the 
taxation.  [Lord  Campbell  C.  J.  The  defendant  pleads 
only  Never  indebted:  the  allowance  in  the  taxation,  at 
any  rate,  cannot  prevent  him  from  having  once  been 
indebted.    JSrle  J.    Will  Mr.  I^-enike  now  suggest,  ore 

(a)  3  ToMHt.  230. 
B  2 


MICHAELMAS  TERM. 

1856.       tenus,  a  plea  which  will  raise  this  defence  ?]     (/?.  Patcer 
Uartih      ^^  ^^^^  stopped  by  the  Court.) 


▼. 
Andrews. 


Lord  Campbell  C.  J.  The  declaration  is  for  money 
had  and  received;  and  the  only  plea  is  Nunquam 
indebitatus.  It  appears  that  the  defendant  received  6/. 
as  conduct  money:  and,  on  the  evidence,  he  did  nothing 
in  pursuance  of  the  subpoena:  he  only  attended,  as 
attorney  for  one  of  the  parties,  to  settle  the  cause.  We 
have  therefore  to  consider  the  general  question  whether 
money  so  paid  to  a  party  on  a  subpcena  is,  or  is  not, 
recoverable  as  money  had  and  received.  I  think  it  is. 
The  consideration  has  failed.  The  money  is  paid  for 
the  purpose  of  defraying  the  expences  of  the  witness's 
journey :  if  there  is  no  journey  there  is  no  expence, 
and  the  consideration  fails ;  and  then  an  action  lies  for 
money  had  and  received.  There  is  indeed  no  express 
authority:  but  the  general  principles  upon  which  that 
action  is  maintained  are  applicable.  Had  this  been  a 
summary  application  for  the  exercise  of  our  jurisdiction, 
I  incline  to  think  that  we  could  not  have  ordered  the 
defendant  to  refund  the  money,  the  plaintiff  having 
included  the  sum  in  the  judgment.  But  we  must  here 
look  at  the  record.  The  only  plea  is  Nunquam  inde- 
bitatus; and  it  is  clear  that,  before  the  taxation,  the 
defendant  was  indebted  to  the  plaintiff.  Even  if  what 
took  place  before  the  Master  raised  a  defence,  Mr. 
Prentice  was  unable  to  suggest  to  us,  ore  tenus,  a  plea 
under  which  such  defence  could  be  shewn. 

• 

CoLEtiiDOE  J.  I  am  entirely  of  the  same  opinion  ; 
and  I  have  nothing  to  add. 

(WioHTMAN  J.  was  absent.) 


XX.  VICTORIA. 

Erle  J.     I  have  onlj  to  add  that  here  the  money        1856. 
was  not  paid  under  a  contract  that  the  defendant  should       Mlii^i^ 
attend :   the  plamtiff  was  obliged  by  the  law  to  iriye      .    ^* 

'^  o  ^  o  Andrews. 

the  conduct  money.     If  he  had  not  given  it^  and  the 

defendant  had  incurred   ezpence,   the  plaintiff  would 

have  been  liable  to  the  defendant ;  and,  if  the  defendant, 

not  being  paid,  had  not  attended,  and  the  plaintiff  had 

sued  him  for  such  non-attendance,  there  must  have  been 

a  nonsuit. 

Rule  absolute. 


The  Queen  against  Ingham.  saimrAt^, 

^  November  22d. 

TTTELSBYy  on  18th  November,  in  this  Term,  had  UDdertbe 

fw  1.  General  High- 

obtained  a  rule  calling  on  James  Taylor  Ingham  wtv  Act, 
Esq.,  one  of  the  magistrates  of  the  Metropolis,  sitting  «.  so. «.  is., 
at   Wandsworth  Police   Court  in    Surrey y  and   Henry  elected,  on* 
Knapp,  and  the  Guardians  of  the  Poor  of  The  Wands-  ?a65.  to'^setve 
worth  and  Clapham  Union  in  the  said  county,  to  shew  ^®  ®***  ®^, 

*  *'  surveyors  of 

cause  why  the  said  •/•  T.  Ingham  should  not  issue  his  the  highways 

in  a  parish  for 

warrant,  directing   the  proper  officer  to  levy  on   the  the  year  ensu- 
goods  and  chattels  of  the  said  H.  Knapp,  or  the  said  NwemUr 
Guardians,  the  sum  of  37 JL  Is.  8cf.,  being  the  sum  at  mi^eatngh. 

way  rate.     In 
AuguH  1865 
The  Metropolis  Local  Bianagement  Act  (18  &  19  Viet,  c.  120.)  passed ;  and,  by  sect.  251 , 
it  came  into  operation  on  1st  JoMMory  1856.     On  28th  November  1855,  under  sects.  31,  32, 
a  District  Board  of  Works  was  elected  for  the  district  comprehending  the  parish,  which 
was  included  in  Part  i.  of  Schedule  (B.). 

After  25th  March  1856,  aj^plication  was  made,  on  the  part  of  the  late  Highway  Board, 
to  a  party  rated  to  the  said  highway  rate,  for  payment  of  arrears  of  the  rate,  under  sect  97 
of  Stat.  18  &  19  Fid.  c,  120.  Payment  not  having  been  made,  a  summons  was  taken  out 
against  the  party ;  but  the  magistrate  refused  to  issue  a  warrant  for  levying.  Afterwards 
tM  party  paid  the  arrear  to  The  District  Board  of  Works. 

A  rule  naving  been  obtained  for  an  order  directing  the  magistrate  to  issue  the  warrant, 
this  Court  discharged  the  rule,  on  the  ground  that  the  collection  of  such  arrears  was  not, 
ubder  sect.  97.  to  be  made  by  the  late  Highway  Board. 
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1856.       which    the    Wandswmik    and    Clapham    Union    and 

Tbe  Queen    ^^^^^^t  i^  the  said  county^  is  rated  to  a  highway 

Ihoham      '^^^^  made  for  the  parish  of  Battersea  in  the  said  county, 

by  the   Highway  Board   of  the  said   parish,  on   23d 

November  1855. 

From  the  affidavits  on  which  the  rule  was  obtained 
it  appeared  that  the  repair  of  the  highways  of  the  parish 
of  Battersea  in  Surrey  had,  since  1845,  been  under  the 
management  of  a  board  serving  the  office  of  surveyors, 
elected  in  conformity  with  stat  5  &  6  ^.  4.  c.  50.  s.  18. 
On  26th  March  1855  certain  persons  were  elected  to 
constitute  such  board.  On  23d  November  1855  the 
Board  made  a  highway  rate,  in  which  *^  Knapp  and 
others**  were  assessed  at  37iL  1«.  8(2.  in  respect  of  the 
WandstDortk  and  Clapham  Workhouse  and  Infirmary, 
situate  in  the  parish  of  Battersea^  Knapp  being  the 
master  and  occupier.  The  rate  was  duly  allowed  and 
published.  The  same  not  having  been  paid  on  demand, 
information,  on  the  part  of  the  Board,  was,  on  25th 
August  1856,  laid  before  Mr.  Ingham^  sitting  at  the 
Police  Court  at  Wandsworth  within  the  Metropolitan 
Police  District,  the  parish  of  Battersea  being  within  the 
district  Mr.  Ingham  issued  a  summons  calling  upon 
Knapp  and  the  other  parties  so  assessed  to  shew  cause 
why  the  sum  should  not  be  levied  on  the  goods  and 
chattels  of  Knapp.  The  summons  was  heard  before 
Mr.  Ingham  on  3d  September  last,  and  opposed  by  the 
Guardians  of  the  Poor  of  the  Wandsworth  and  Clapham 
Union ;  when  Mr.  Ingham  refused  to  issue  the  warrant 
for  levying,  on  the  ground  that  the  Board  had  no 
authority,  after  25th  March  1856,  to  levy  or  collect 
the  rate. 

From  the  affidavits  in  answer  it  appeared  that  the 
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parish  of  Batiersea  b  iDcliided  in  the  fVandswarth  IS56. 
District  mentioned  in  Schedule  (B.)(a)  of  stat  18  &  19  yim,qoimi 
VkL  c  120.y  ^^For  the  better  local  management  of  the  ,  ^* 
Metropolis  ;^  and  that  a  Board  of  Works  for  such  Dis- 
trict was  dulj  elected  on  28th  November  1855  (b\  which 
held  its  first  meeting  on  the  Wednesday  in  the  week 
fi>llowiDgi  and  ever  since  had  continued  to  act'  in 
execution  of  the  statute.  The  District  Board  of  Works, 
on  1st  January  1856,  called  on  the  vestrj  clerks  of  the 
parishes  comprised  in  the  District  for  a  statement  of 
the  halances  in  the  hands  of  any  of  the  officers  of  such 
parishes,  in  reelect  of  highway  and  lighting  rates, 
requesting  payment  thereof  to  the  treasurer  of  The 
District  Board,  a  statement  of  the  sums,  if  any,  not 
collected^  and  particulars  of  the  liabilities  payable  out 
of  the  rates.  The  vestry  clerk  of  Battersea  sent  in  an 
account  containing  as  follows. 

**  St  Mary  Battersea. 
**  Highways. 


**  Rate  made  23d  November  1855,  \0d.  in 

the  pound 2000 

«  Collected 620 


"  Uncollected,  empty,  &c.       -        -        -     1 380 


"Liabilities 300" 


On  22(1  February  1856,  The  District  Board  resolved 
that  the  late  Board  for  repair  of  the  highways  in  the 
parish  of  Battersea  (and  others)  be  respectively  required 
to  get  in  forthwith  all  arrears  of  rates  made  by  them, 

(a)  P«rt  I.  (6)  Sut.  18  &  19  f^ict.  e.  120.,  sect.  31  et  ioq. 
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1856.       Ai^d  to  make  up  their  accounts  to  3l8t  December  last. 
The  Queen   ^^^  Submit  them  to  The  District  Board,  on  2d  April 
.    "'  then  next,  and  pay  and  deliver  over  all  moneys,  books, 

&c.,  in  their  possession  which,  by  virtue  of  the  Metro- 
politan Management  Act,  were  to  be  accounted  for  and 
handed  over  to  The  District  Board*  On  13th  November 
1856  the  Board  of  Guardians  of  the  Wandstoorth  and 
Clapham  Union  paid  the  37/.  Is.  Sd.  to  The  District 
Board  of  Works;  and  notice  of  this  was  given  to  the 
attorney  of  the  late  Board  for  the  repair  of  the  high- 
ways, who  were  applicants  for  the  present  rule,  by  the 
clerk  to  the  Board  of  Guardians  on  14th  November  1856. 

Bovill  and  Conur  now  shewed  cause.   The  late  Board 

for  the  repair  of  the  highways  had  power,  under  sect.  18 

of  Stat.  5  &  6  ^.  4.  c.  50.,  to  appoint  a  collector  and 

treasurer  of  the  highway  rate.     But  the  question  is,  to 

whom  the  arrear  of  a  rate  made  by  the  late  Board  is  to 

be  paid.   Stat  18  &  19  Vict  c.  120.  came  into  operation, 

by  sect  251,  on  1st  January  1856.     By  sect  90,  ''all 

the  duties,  powers,  and  authorities  for  or  in  relation  to 

the  paving,  lighting,  watering,  cleansing,  or  improving 

of  any  parish  included  in  any  district  mentioned   in 

Schedule  (B.)  to  this  Act**  (which  comprehends   the 

parish  of  Battersea\  **  or  any  part  of  such  parish,  now 

vested  in  any  commissioners,  vestry,  or  other  body,  or 

in  any  officer  of  any  commissioners  or  other  body,  and 

all  other  duties,  powers,  and  authorities  in  any  wise 

relating  to  the  regulation,  government,  or  concerns  of 

any  such  parish,  or  part,  or  of  the  inhabitants  thereof, 

(except  such  duties,  powers,  and  authorities  as  relate  to 

the  affairs  of  the  church,  or  the  management  or  relief 

of  the  poor,  or  the  administration  of  any  money  or  other 


Ihqham. 
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property  applicable  to  the  relief  of  the  poor,  so  far  as  1856. 
such  duties,  powers,  and  authorities  relate  thereto),  now  xh«  Quxbn 
Tested  under  any  local  Act  of  Parliament  in  any  com- 
missioners," &C.,  **  shall  cease  to  be  so  vested,  and  shall, 
save  as  herein  otherwise  provided,  become  vested  in 
and  be  performed  and  exercised  by  The  Board  of  Works 
for  such  District.**  This  shews  the  general  intention 
of  the  Legislature  to  put  an  end  to  all  local  bodies. 
Sect.  96  contains  the  provision  as  to  highways  in  par- 
ticular. '^  Every  vestry  and  district  board  shall,  within 
their  parish  or  district  (exclusively  of  any  other  persons 
whatsoever)^  execute  the  office  of  and  be  surveyor  of  high- 
ways, and  have  all  such  powers,  authorities,  and  duties, 
and  be  subject  to  all  such  liabilities,  as  any  surveyor  of 
highways  in  England  is  now  or  may  hereafter  be  invested 
with  or  liable  to  by  virtue  of  his  office,  under  the  laws 
for  the  time  being  in  force,  so  far  as  such  powers, 
authorities,  duties,  and  liabilities  are  not  inconsistent 
with  this  Act ;  but  all  expences  which  under  any  such 
law  ought  to  be  defrayed  by  highway  rates  shall  be 
defrayed  by  means  of  the  rates  to  be  raised  under  this 
Act,  and  all  moneys  which  would  be  applicable  in  aid 
of  such  highway  rates  shall  be  applied  in  aid  of  the 
said  rates  to  be  raised  under  this  Act"  In  the  present 
instance,  the  powers  &c.  are  lodged  in  a  district  board, 
not  in  a  vestry.  Then,  inasmuch  as  sect.  96  would 
apply  only  to  moneys  raised  by  rates  uiuler  this  Act, 
sect  97  further  provides :  **  That  all  rates  made  pre- 
viously to  the  commencement  of  this  Act  for  defraying 
ihe  expences  of  executing  any  duties,  powers,  and 
authorities  hereby  transferred  to  any  vestry  or  district 
board,  and  all  highway  rates  made  previously  to  such 
commencement,  or  so  much  of  such  respective  rates  as 
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1856.  may  not  have  been  levied  and  paid,  shall  be  levied  and 
Th«  QuxxN  collected  as  if  this  Act  had  not  been  passed,  and  subject 
IxQHAjf.  ^  ^^^  payment  or  retainer  thereout  of  any  sum  or 
ezpences  lawfully  payable  out  of  such  respective  rates, 
shall,  where  such  rates  are  levied  in  a  parish  mentioned 
in  Schedule  (A.)  to  this  Act,  be  accounted  for  and  paid 
over  to  the  vestry  of  such  parish,  and  shall,  where  levied 
in  any  other  parish,  be  accounted  for  and  paid  over  to 
the  board  of  works  for  the  district  in  which  such  parish 
is  comprised,  and  shall  in  every  case  be  applied  in  aid 
of  the  rates  to  be  raised  for  the  like  purposes  under  this 
Act  in  the  particular  parish  or  part  in  which  the  said 
rates  so  made  previously  to  the  commencement  of  thb 
Act  are  levied."  On  the  other  side,  it  will  be  said  that 
the  words  **  as  if  this  Act  had  not  been  passed''  mean 
that  the  same  body  is  to  levy  the  rates  as  that  which 
did  so  before  the  Act.  But,  as  the  highway  board  is 
put  an  end  to  by  the  Act,  and  as  the  late  Highway 
Board  expired  on  25th  March  1856,  that  construction 
is  inadmissible ;  and  the  words  will  be  satisfied  by  the 
substituted  authority.  The  District  Board  of  Works, 
collecting  the  cate  as  the  extinct  body  would  have 
collected  it.  Sect  180  provides  for  the  existing  liabilities 
of  the  bodies  which  are  abolished.  Under  the  General 
Highway  Act,  5  &  6  fT.  4.  e.  50.  s.  34.,  the  surveyor 
had  the  same  powers  for  collecting  the  highway  rate  as 
overseers  have  for  collecting  the  poor  rate.  Now,  under 
sUt.  43  JEliz.  c.  2.  s.  4.  and  17  G.  2.  c.  38.  s.  11.,  if 
overseers  during  their  year  of  oflBce  leave  any  portion 
of  the  rate  uncollected,  their  successors  may  collect  it. 
So  therefore  might  the  surveyor,  in  the  case  of  highway 
rates  left  uncollected  by  his  predecessor ;  and  so  there- 
fore may  The  District  Board  of  Works,  which  exercises 
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the  authoii^  of  sunreyory  collect  rates  left  unpaid  by       1955, 
their  predecesaoiB,  the  Highway  Board  Th«  Qinn> 


PaMey  and  Wehby^  contra.  The  Highway  Board 
has  been  under  the  necessity  of  making  this  application 
because,  in  the  sopposed  doubt  as  to  the  authority  for 
reoeiying  the  oncoUected  arrear»  a  ^ery  large  number 
of  persons  rated  have  refused  payment.  The  money 
most  ultimately  be  accounted  for  to  The  District  Board 
of  Works;  but  it  seems  that  it  most  be  got  in  by  the 
Highway  Board,  which,  for  the  purpose  of  collecting, 
must  be  considered  as  still  in  existence,  though  they 
could  no  longer  lay  a  rate.  The  sunreyor  of  highways 
is  to  act  till  his  successor  is  appointed ;  stat  6  &  6  ^.  4. 
c  50.  #.  6. ;  here  the  Highway  Board  is  the  surveyor. 
[Cakridge  J.  But  has  not  the  Legislature  here  provided 
asocceoBor?]  Not  for  the  purpose  of  collecting.  The 
District  Board  of  Works  now  collects  by  the  overseers. 
[Cokridfe  J.  Then  where  is  the  diflBculty?  Why 
cannot  the  overseers  collect  these  arrears?]  The  per- 
sons who  collect  the  arrears,  or  for  whom  the  arrears  are 
cdlected  in  the  first  instance,  are,  by  sect  97  of  stat 
18  &  19  Vict  c.  120.,  to  retain  ezpences  payable  out  of 
such  rates.  The  party  retaining  cannot  be  the  same  as 
the  party  to  whom  the  balance  is  to  be  pdd.  [Erie  J. 
Shew  me  any  thing  in  respect  of  which  the  late  Highway 
Board  could  be  entitled  to  retain  a  shilling.]  Suppose 
any  party  assessed  had  refused  payment,  and  had  been 
compelled  to  pay  through  legal  proceedings  instituted 
by  the  Highway  Board,  the  ezpence  of  such  proceedings 
might  be  retained  out  of  the  arrears  collected  under 
sect  97.  The  arrears  are  to  be  ^^  accounted  for  and 
paid  over  to  The  Board  of  Works."     The  party   to 


IxcniAif. 
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1856.  collect  must  be  the  party  to  account  and  pay  over:  but 
The  QuEXN  The  District  Board  of  Works  cannot  account  and  pay 
Ihqham.  ^^^^  ^^  themselves.  The  arrears  are  to  "  be  levied  and 
collected  as  if  this  Act  had  not  been  passed;"  but 
*^  accounted  for  and  paid  over  to  the  Board  of  Works." 
Here  the  levying  and  collecting  is  studiously  opposed 
to  the  accounting  and  paying  over.  If  the  Act  had  not 
been  passed,  the  last  elected  surveyor  would  have  levied 
and  collected.  Sects.  90  and  ISO,  which  have  been 
referred  to  on  the  other  side,  relate  only  to  boards  or 
commissioners  under  local  Acts. 

Lord  Campbell  C.  J.  If  a  party  in  the  parish  dis- 
puted his  liability  to  pay,  it  would  be  fit  that  we  should 
see  that  payment  should  be  enforced*  The  statute 
expressly  provides  that  rates  already  made  shall  remain 
in  force,  and  outstanding  arrears  be  paid.  Here,  how- 
ever, the  parties  rated  have  paid.  And  I  cannot  see 
the  object  of  this  application,  besides  that  of  setting 
wrongheaded  persons  right,  if  indeed  they  can  be  set 
right  The  only  dispute,  a  very  idle  one,  is  whether  the 
arrears  are  to  be  collected  directly  by  the  new  District 
Board  of  Works,  or  indirectly  by  the  old  Highway 
Board.  There  can  be  no  object,  that  I  can  see,  in  the 
Legislature  keeping  up  the  old  Board,  when  the  new 
Board  has  full  powers  and  adequate  officers.  It  would 
require  strong  language  to  shew  that  the  Legislature 
meant  to  keep  the  old  Board  alive  for  the  mere  purpose 
of  collecting  arrears.  I  find  words  in  sect  97  which 
clearly  admit  of  the  construction  suggested,  that  the 
intention  was  merely  to  put  a  stop  to  any  notion  that 
arrears  were  no  longer  payable,  and  to  provide  that  they 
should  still  be  levied  and  collected  as  if  the  Act  had  not 
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paased.  No  attempt  has  been  made  to  meet  the  difficulty        ]  856. 
as  to  what  was  to  be  done  after  the  25th  March  1866,  IrheQuMT 
when  the  Highway  Board  would  be  extinct     There  is      j^qham 
DO  provision  for  keeping  it  alive.     I  think  the  order 
ought  not  to  have  been  applied  for. 

(WioHTMAN  J.  was  absent) 

Erle  J.  I  also  am  of  opinion  that  this  rule  should 
be  discharged  Stat  18  &  19  Vict  c.  120.  is,  by 
sect  251,  to  come  into  operation  on  1st  January  1856. 
Its  general  effect  is  to  transfer  to  the  District  Board  of 
Works  all  the  authorities  of  former  boards  &c.  Sects. 
96,  97  make  provisions  especially  applicable  to  high- 
ways. The  District  Board  of  Works  is  to  have  all  the 
authorities  of  the  surveyor  of  highways,  an  office  in 
this  parish  performed  by  a  highway  board.  Then,  the 
powers  of  this  Highway  Board  having  been  put  an  end 
to,  there  might  arise  a  doubt  whether  the  arrears  of 
rates  made  by  such  Board  were  payable :  and  therefore 
aect  97  makes  a  provision  shewing  that  the  old  rates 
are  still  to  be  collected,  and  to  what  they  are  to  be 
applied.  The  rate  payers  become  liable  to  suffer  the 
collection,  and  the  surveyor  is  accountable  to  The  Dis- 
trict Board  of  Works  for  all  that  he  has  done :  that  is 
what  I  give  as  the  meaning  of  the  words  **  as  if  this 
Act  had  not  been  passed."  The  only  difference  is  that 
formerly  the  collector  for  the  Highway  Board  would 
have  had  to  apply  for  the  arrears,  and  now  the  overseers 
are  to  do  sa  To  maintain  this  nile,  we  should  have  to 
hold  that  the  Board  which  expired  on  25th  March  1856 
was  to  have  a  contingent  existence  for  the  purpose  of 
levying  arrears.     Sect.  95  is  strong  to  shew  that,  the 
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1856.        Act    passing   in   Aufftui    1855   but   not  coining    into 

The  QuEJBii"  operation  till  1st  January  1856,  all  authorities  which 

IvGHAM.      ^oaW  expire  in  the  interval  should  continue  in  force 

till  t^ie  Act  came  into  operation ;  and  the  inference  is 

that  the  intention  was  not  to  allow  to  existing  authorities 

a  prolonged  existence  after  that  time. 

Lord  Campbell  C.  J.  My  brother  Coleridob^  who 
was  called  away  at  the  close  of  the  ai^ument,  authorizes 
me  to  say  that  he  concurs  in  our  view. 

Rule  discbai^ed. 


Momu^f,         The  Queen  against   The   Justices  of  the  West 

November  «4tD* 

Riding  of  YOBKSHIBB. 


Twojnsticei        TTUGH  HILL^  m  this  Term,  obtained  a  rule  Nisi 

made  an  order,    .Zi    .  -i.  i       .       .  #.    i 

adjudging  the  for  a  mandamus  commanding  the  justices  of  the 

settlement  of       ___       _,  _.         -  »^    ,   , .  .  -it 

a  lanaUc,  who '  ^est  Riding  of  Yorkshire  to  enter  continuances  and  hear 
to  an  asjlom,  ^^  appeal  of  the  overseers  of  the  poor  of  the  township 
township  of  ^^  Halifax^  appellants,  and  the  overseers  of  the  poor  of 
imionofV  ^^®  township  of  Leeds^  respondents,  touching  the  last 
addressed  to      Jegal  settlement  of  Hannah  Levi,  a  pauper  lunatic 

the  overseers  "  '      r      r 

of  the  town-  From  the  affidavits  on  both  sides  it  appeared  that 

ship  and  the 

guardians  of      Leeds  IS  a  township,  not  included  in  any  union.     Halifax 

the  union,  and    .  /•   ^         ^      ^  i.«  t_         •    *  •    •        -^ 

ordering  the      IS  one  of  twenty  townships,  each  maintaining  its  own 

guardians  to 

pay  the  ex- 

pences.    The  overseers  and  the  guardians  separately  appealed.     At  the  first  Sessions  the 

appeal  of  the  guardians  was  entered  and  respited,  that  of  the  overseers  was  called  on.    The 

Sessions  refused  to  hear  it  on  the  ground  that  the  overseers  had  no  locus  standL 

Held :  that  the  Sessions  might  in  their  discretion  regulate  the  time  of  hearing  the  two 
appeals  so  as  to  secure  that  they  should  be  heard  together  and  justice  done  ;  but  that  they 
were  bound,  under  stat.  16  &  17  Vici,  e.  97.  «.  108.,  to  hear  the  appeal  of  the  overseers  of 
the  township,  to  whom  at  all  events  the  statute  gave  an  appeal.  And  a  rule  for  a  mandamus 
to  enter  continuances  and  hear  the  appeal  was  made  absolute. 
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poor  and  haTing  its  own  oyeneerSf  which  form  the  poor        1856. 
law  Union  of  Halifax.     Hannah  Levi,  a  pauper  lunatic,    Th^QuBsiT 
having,  at  the  instance  of  the  overseers  of  Leeds,  been     j-.^^  ^ 
sent  by  two   justices  of  the  West  Riding  from  that  WBtrRuwHo. 
township  to  a  lunatic  asylum,  the  two  justices  made  an 
order  addressed   ^'  To  the  guardians  and  overseers  of 
the  poor  of  the  township  or  place  of  Halifax  in  the 
county  of  Ycrk  in  a  certain  union,  formed  according  to 
law,  called  the  Halifax  Union,  and  to  the  guardians  of  the 
poor  of  the  same  union,  and  each  and  every  of  them."   By 
this  order  the 'justices  adjudged  the  last  legal  settle- 
ment of  the  lunatic  to  be  in  the  township  of  Halifax, 
and  ordered  the  guardians    of  the   union  of  Halifax 
to  pay  to  the  overseers  of  Leeds  the  ezpences  already 
incurred  in  respect  of  the  removal  of  the  lunatic,  and 
to  pay  to  the  treasurer  of  the  asylum  the  future  ezpences 
of  her  maintenance.    Notice  of  this  order  was  sent  by 
the  overseers  of  Leeds  both  to  the  overseers  of  the 
township  of  Halifax  and  to  the  guardians  of  the  Halifax 
Union.     Both  appealed  against  it,  to  the  Sessions  for 
the  West  Riding.     At  the  next  Sessions,  which  were 
those  bdden  in  October,  the  appeal  of  the  guardians  of 
the  HaKfax  Union  was  entered  and  respited;  that  of 
the  overseers  of  the  township  of  Halifax  was  called  on. 
The  counsel  for  the  township  of  Leeds  objected  that  the 
overseers  of  the  township  of  Halifax  had  no  locus  standi, 
the  right  of  appeal  being  given  only  to  the  guardians  of 
the  union.     The  Sessions,  being  of  that  opinion,  refused 
to  hear  the  appeal.     Nothing  appeared  on  the  affidavits 
as  to  the  appeal  by  the  guardians  of  the  Union  beyond 
the  &ct  that  it  was  entered  and  respited. 

Robert  Hall  and  H.   W,  West  now   shewed  cause. 
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1856.  1^  qoestioD  depends  on  the  coostroction  of  The 
TWQir«D  Lanatic  Asylums  Act,  1853  (16  &  17  VkL  c.  97.). 
JwJeaof  ^y  ^^^  1^'  **^^  ^  gn»duni8  of  any  nnkm  or  parish, 
WnrSisniQ.  q^  {^  oTerseers  of  anj  paridi  fieel  aggriered  by  any  such 
Older,"  that  is  an  (xder  under  sect.  97,  they  may  appeaL 
It  is  clear  therefeie  that  the  gnaidians  may  appeal; 
and,  as  it  can  hardly  be  supposed  that  there  was  to  be 
a  double  appeal,  ^  the  oreiseers  of  any  paridi"  most 
mean  of  any  paridi  not  in  a  onion.  And  this  appears 
by  sect  97,  by  whidi  the  justices  are  to  <xder  **  the 
goardians  of  the  onion  to  which  the  paridi  in  which 
soch  lonatic  is  adjodged  to  be  settled  belongs,  or  of  sodi 
pari^  in  case  soch  paridi  be  in  a  onion  or  be  nnder  a 
board  of  guardians,  MHJ  if  not,  then  the  orerseers  of  soch 
parish,  to  pay  to  the  goardians  of  any  onion  or  paridi, 
or  the  orerseers  of  any  pari^**  the  expenses.  [ JSrfe  J. 
It  does  not  seem  to  me  that  this  is  intended  to  a£Rect 
the  appeaL  The  expences  may  haTe  been,  didxirsed  by 
the  guardians  <^  the  onion,  if  the  lonatic  has  been  sent 
to  the  asjiom  fiom  a  onion,  or  by  the  goardians  of  a 
pari^  under  goardians^  if  suit  from  that  paridi,  or  by 
the  ofosccrs  of  a  common  pari^  if  sent  thenoe.  The 
Act  says,  in  eadi  of  the  three  cases,  the  payment  is  to 
be  made  to  the  par^  di^Mirsing;  and  a  similar  triple 
arrangement  is  made  as  to  the  party  in  the  first  instance 
to  repay  the  OKMiey.  Bot,  thoi^fa,  if  the  setdement  is 
in  a  pari^  comprised  in  a  onion,  the  goardians  of  the 
onion  are  to  repay  the  expencesi,  that  repayment  will 
ultimately  be  diarged  on  the  parish.  The  goardians 
repay  as  trustees  for  the  pari^ ;  and  the  paridi  is  the 
par^  aggriered  by  the  order  if  h  be  wrong.]  The 
appeal  is  not  giren  to  the  party  i^griered,  bot  to  those 
on  whom  the  order  is  made;  that  is  in  one  case  the 
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o?eiBeera»  in  the  other  the  guardians.     It  could  not  be        1855. 

iotended  to  give  a  double  appeal:  that  might  lead  to    xb«  Qumm 

opposite  decisions  in  the  different  appeals  which  might  be    j^^^^  ^ 

tried  at  different  Sessions  and  on  different  evidence.     At  WisTRiDiHa. 

all  events  this  Court  in  its  discretion  will  not  grant  a 

mandamus  to  compel  the  hearing  of  two  appeals.     [Lord 

Campbell  C.  J.     If  the  matter  can  be  as  conveniently 

tried  in  one  appeal  we  certainly  should  not  interfere. 

But  is  that  admitted  to  be  the  fact?    H.  HtU.     All  that 

is  desired  by  the  appellants  is  that  the  question  should 

be  really  tried,  the  management  of  the  appeal  being  by 

the  overseers  of  the  township  who  are  the  parties  really 

interested.     There  is  no  suggestion  in  the  affidavits  that 

the  opposition  of  the  respondents  is  founded  on  any 

feir  of  the  double  appeal,  or  that,  if  this  appeal  by  the 

towDship  be  got  rid  off,  they  will  not  dispute  the  locus 

standi  of  the  guardians  also.     Lord  Campbell  C.  J.   The 

proper  and  rational  course  would  be  to  arrange  that 

the  respited  appeal  should  abide  the  event  of  this,  and 

that  this  appeal  should  be  tried  upon  the  merits.     If, 

liowever,  the  respondents  refuse  to  accede  to  such  an 

arrangement,  they  have  a  right  to  require  us  to  construe 

the  Act.     If  it  has  pleased  the  Legislature  to  give  the 

appeal  not  to  the  party  interested,  we  are  bound  by  it.] 

Ihe  guardians  of  the  Union,  being  trustees  for  the 

pariah  whom  they  ultimately  debit,  may  well  conduct 

the  a]^al  against  a  foreign  parish.     It  is  true  they 

cannot  so  well  do  it  when  the  dispute  is  between  two 

parishes  in  the  same  union ;  in  such  a  case  the  remedy 

woold  probably   be  by  appeal    against   the   auditor's 

aoooonts,  as  seems  to  be  intimated  in  Regina  v.  Ecut 

Mdeg  (a) :  but  that  question  does  not  arise  in  this  case. 

(a)  14  Q.  B.  793. 
▼OU  TO.  C  B.   &   B. 
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18.56.  Hugh  Hill  viB3  not  called  upon  to  argiie  in  support 

"The  Queen     of  ^^^  r"J«' 

V. 

Justices  of 

WestRidino.  i^j^  Campbell  C.  J.  The  question  is,  whether  the 
oyerseers  of  the  township  of  Halifax,  having  regularly 
entered  an  appeal  against  the  order  of  two  justices,  adjudg- 
ing the  last  settlement  of  a  pauper  lunatic  to  be  in  their 
township,  which  order  had  been  served  upon  them,  have 
a  locus  standi  to  support  their  appeal.  I  am  of  opinion 
that  they  have.  It  would  be  unjust  if  they  had  not ;  for 
it  is  on  them  that  the  burthen  imposed  by  the  order  will 
fall ;  and  they  have  more  interest  in  it  than  the  guardians. 
But,  though  justice  requires  that  they  should  be  allowed 
to  appeal,  the  Act  might  have  been  so  framed  as  to 
give  the  appeal  to  the  guardians  of  the  union  alone. 
But  here  sect  108  in  express  words  gives  the  appeal  to 
the  overseers;  and  what  is  there  to  take  away  this 
appeal  ?  There  are  no  words  to  do  so ;  and  I  can  see 
no  object  for  doing  so  except  the  inconvenience  of  the 
double  appeal,  which  might  lead  to  contradictory  de- 
cisions. That  inconvenience  I  think  may  be  obviated 
by  the  Sessions  so  moulding  the  hearing  of  the  appeals 
as  to  secure  that  justice  is  done.  I  have  no  doubt  it 
would  have  been  within  the  power  of  the  Sessions 
to  have  respited  the  appeal  of  the  overseers  to  the 
Epiphany  Sessions,  so  that  it  might  come  on  at  the  same 
Sessions  as  the  appeal  of  the  guardians,  awarding  costs 
as  justice  might  require;  and  the  Epiphany  Sessions, 
having  both  appeals  before  them,  could  do  justice.  The 
rule  must  be  absolute. 

CoLEiiinoE  J.     The  overseers  of  the  township,  feel- 
ing aggrieved  by  the  order,  appeal.     The  Sessions  have 
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decided  that  they  have  no  right  to  do  so.     Now  sect        jg^g^ 

108  in  its  literal  words  gives  an  appeal  to  the  overseers    .-,    ^ 

if  thej  feel  a^rieved.     Whoever  else  may  appeal,  the     ,    ▼• 

Jnftioefl  of 

overseers  may.  But  in  sect  97  the  provision  is  that  the  Wist  Riding. 
order  for  payment  is  to  be  on  the  guardians  of  the 
onion  if  the  parish  be  in  a  union,  and,  if  not,  on  the 
overseers ;  and  there  is  a  similar  restriction  in  sect  99. 
No  doubt,  if  you  construe  sect  108  by  reference  to  those 
sections,  the  overseers  here  are  not  in  that  specific  state ; 
they  are  not  overseers  of  a  parish  not  in  a  union.  But 
I  do  not  think  the  restriction  in  sects.  97,  99,  is  to  be 
imported  into  sect  108,  and  restrict  the  general  language 
theie.  The  sections  are  not  even  next  each  other. 
Sect  107,  if  any  section,  gives  the  key  to  the  meaning 
of  sect  108.  Now  in  sect  107  I  find  that  the  Legis- 
lature drops  the  restriction  contained  in  sects.  97,  99. 
The  notice  is  not  to  be  sent  to  the  guardians  of  the 
union  if  the  parish  be  in  a  union,  and,  if  not,  to  the 
overseers  m*  guardians  of  the  parish ;  but  in  all  cases  to 
the  overseers  or  guardians  of  the  parbh.  The  object 
of  sending  notice  to  these  parties  can  be  only  because 
they  are  to  have  power  to  appeal.  If  we  held  that  they 
had  not,  they,  though  really  interested,  might  lose  their 
appeaL 

WiGHTMAN  J.  I  am  of  the  same  opinion :  indeed 
I  have  had  some  difficulty  in  seeing  what  was  supposed 
to  take  the  case  of  these  overseers  out  of  the  express 
words  of  sect  108.  It  seems  reasonable  that  they,  being 
aggrieved,  should  have  power  to  appeal;  and  the  Act 
says  they  may.  I  am  struck  by  what  has  been  urged  by 
Mr.  fFesiy  that,  if  there  be  two  appeals  heard  at  difierent 
Seaaions,  there  may  be  contrary  decisions:  but  that  may 

c  2 
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1856.       ^  avoided  in   the  manner  pointed  out  by   ray    Lord. 

The  Queen    ^^^   terms   of  the   Act  embrace    this  case ;    and   the 

,    T'      .    obvious  intention  of  the  Legislature  was  that  the  party 

Justices  of  °  r        .^ 

WestRidiho.  aggrieved,  whether  guardians  or  overseers  or  both,  should 
appeal. 

Erle  J.     I  think  it  perfectly  clear  that  the  Legislature 
have  given  the  overseers  an  appeal.     If  there  is  any 
doubt  it  is  whether,  looking  at  sect.  107,  the  appeal  is 
given  in  this  case  to  the  guardians  of  the  union.     The 
guardians  of  a  union  are  the  more  prominent  persons ; 
it  is  on  them  the  order  to  pay  is  made ;  and  in  some 
cases,  as  when  the  lunatic  is  irremoveable  being  in  the 
nature  of  casual  poor  chargeable  upon  the  union,  the  pay- 
ment is  borne  by  the  union  fund.  When  that  is  the  case, 
the  guardians  of  the  union,  and  they  only,  are  aggrieved ; 
and  they  have  the  appeal :  but  in  the  ordinary  case  of 
a  settlement  order,  though  the  payment  is  in  the  first 
instance  by  the  treasurer  of  the  union,  it  is  ultimately 
debited  to  the  parish  and  borne  by  it.     I  think  sect.  108 
is   to  be  construed   reddendo   singula  singulis.      The 
guardians  may  appeal  if  they  are  aggrieved,  the  over- 
seers if  they  are  aggrieved.      In  this  I  rely  much  on 
sect.  107,  shewing  that  the  Legiglature  intended  that  the 
overseers  of  the  parish,  from  whose  pockets  the  money 
would  ultimately  come,  were  to  have  the  notice  of  the 
order,  and  the  particulars  requisite  to  enable   them  to 
determine  whether  there  shall  be  an  appeal  or  not     In 
this  section  the  Legislature  drops  the  triple  arrangement 
in  sect  97.     The  notices  are  not   to  be  sent  to  the 
guardians  of  the  union,  or  of  the  parish  if  in  a  union 
or  under  a  board  of  guardians,  and  if  not  to  the  overseers, 
but  in  all  cases  to  the  individual  parish   ultimately 
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charged.     Thea  the  very  next  section  gives  the  appeal,  lS66. 

at  all  events,  to  the  overseers.     If  both  they  and  the  Tbe  Quien 

goardians  prosecute  their  appeals,  it  will  clearly  in  my  .   7*     . 

o(HnioQ  be  the  duty  of  the  Sessions  to  see  that  they  are  WESTRiDma. 

tried  together. 

Rule  absolute. 


The  Queen  against  The  Guardians  of  the       Tuesday, 

^  "^  November  25th. 

Poor  of  The  West  Ward  Union. 


pASHLEV,  in  last  Term,  obtained  a  rule,  on  reading  Pauper  having 

the  affidavits  filed  on  the  motion  for  the  writ  of  years  in  ^^r.. 
certiorari  in  this  prosecution,  and  the  return  to  the  said  SnwS^wIS  *° 
writ,  calling  on  the  prosecutors  to  shew  cause  why  the  J^"^*^rderto 
imchaige  made  by  John  Bell,  Esquu«,  auditor,  at  the  ^^f\^^^^^^^^ 
•ndit  of  the  accounts  of  the   West   Ward  Poor  Law  where  he  re- 

..  .  mamed  tweWe 

Union  io  Westmoreland,  for  the  half  year  ending  Michael-  months,    a. 

paid  the  Union 

mu  1855,  upon  the  common  fund  of  the  said  union  of  a  small  sum; 

afterwards  Jf., 
another  parish 

B the  UBion^paid  the  Union  for  the  maintenance, by  consent  of  the  ffoardian  for  Bi.  at  the 
bovd  of  the  Unioo,  on  tiie  supposition  that  pauper  was  settled  in  3f.  Panper  became  lunatic, 
ttdvai  remofed  to  an  asylum  by  an  order  describing  him  to  be  from  A, ;  it  did  not  appear 
tbtehher  i^r.  or  M,  bterfered  in  this  removal  Afterwards  stat  9  &  10  Viet,  e.  66.  pused. 
Jf*  ptid  lor  pauper's  maintenance  in  the  asylum  for  many  years  after  his  removal  thither, 
odsfker  tbe  passing  of  that  sUtute,  and  of  stat  16  &  17  Viet,  c.  97. 

Hsld  that,  under  sUt  16  &  17  Viet.  e.  97.  1. 102.,  the  Union  was  nroperly  chargeable 
^  the  ezpencct  in  Uie  lunatic  asylum,  as  the  pauper,  at  the  time  of  his  removal  thither, 
vodd,  but  lor  sudi  removal,  have  been  exempt  from  removal  from  A,  under  stat.  9  &  1 0 
^  e.  66.,  inaimudi  as  neither  the  removal  to  the  workhouse  without  an  order,  nor  the 
tVBOfil  to  the  lunatic  asylum,  interrupted  the  residence  in  A.,  by  stat.  12  &  13  Viet,  e.  103. 
<>i.  (thoogb  die  time  spent  in  the  workhouse  and  lunatic  asylum  was  excluded  from  the 
napoiatioa  of  time  of  residenoe). 

9A  7  &  8  VieL  e.  101.  passed  before  the  removal  to  the  workhouse.  Held  that,  so  far 
« regarded  irremovetbiUty  under  ttat.  9  &  10  Viet,  c  66.,  sect.  56  of  sUt  7  &  8  Vict. 
c  101.  did  nM  (though  it  made  the  workhouse  part  of  the  parish  of  settlement,  and  though 
it  had  made  payments  on  the  supposition  of  the  settlement  being  in  M,)  break  the  residence 
■  if. 

Aid,  farther,  that  the  payment  by  At,  if  evidence  of  settlement  there,  was  such  evidence 
•  Bight  be  rebutted. 
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1856.        ^^®   ^^™  ^^  ^^^'    ^^*  ^^^   ^^   lodging)   maintenance, 

TheQuxiv    n^^cine,  clothing  and  care  in  Dunstan  Lodge  Lunatic 

^    ^*  Asylum,  at  or  near  Gateshead  in  the  county  of  Durham^ 

Umon.       of  Henry   Wilson^  a  pauper  lunatic,  belonging  to  the 

township  of  Morland  comprised   in    the  said   union, 

should  not  be  quashed.     Upon  notice  to  John  Bell,  and 

the  overseers  and  guardians  of  the  poor  of  the  township 

o{  Morland. 

In  this  Term  (a)  Overend  and  ITiomas  Jones  (of  the 
Northern  Circuit)  shewed  cause,  and  Pashley  was  heard 
in  support  of  the  rule.  The  facts  and  the  line  of 
ailment  will  appear  fully  from  the  judgment 

In  the  course  of  the  argument,  reference  was  made  to 
Harffield  v.  Rotherfield  (&),  Regina  v.  Leaden  Roothing  (c), 
Regina  v.  Christchurch  (</),  Regina  v.  Hatfield  Peverel  («). 

Cur,  adv.  vult 

Lord  Cabipbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

In  this  case  we  are  of  opinion  that  the  decision  of 
the  auditor  was  right 

The  material  &cts  are  as  follows. 

Before  October  1844,  the  pauper  had  resided  in 
Askham  for  more  than  five  years,  and  was  then  taken 
therefrom,  without  an  order  of  removal,  to  the  work- 
house of  the  Union  in  which  Askham  was  situate,  he 
being  in  a  state  which  ended  in  lunacy :  and  a  small 
sum  was  charged  to  Askham,  by  the  Union,  and  paid 
on  account  of  this  removal.     Morland  was  a  parish  in 

»  Noumber  8th.     Before  Lord  Campbell  C,  J.,  Coleridge,  mghtman 
and  Erk  Js. 

(6)  17  Q.  a.  746.  (c)  \2Q.B.  181. 

(rf)  12Q.  a.  149.  (,)  14  Q.^.  298. 
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the  same  Union:  and  the  guardian  for  Morland,  at  the        1856. 

Board  of  Guardians  for  the   Union,  appears  to  have    TheQusEiT 

consented  that  Marland  should   be  charged  with   the    yf^^-^'yifj^i, 

maintenance  of  the  pauper  by  reason  of  the  settlement        Union. 

being  supposed  by  him  to  be  in  that  parish.     After 

twelve   months    in    the   workhouse,    the   pauper    was 

lemoved  (a)  by  the  relieving  officer  of  the  Union,  under 

an  order  of  a  justice,  who  was  chairman  of  the  Board 

of  Guardians  of  the  Union,  to  Haydock  Asylum  ;  and 

he  was  afterwards  removed  to  Dunstaii  Asylum :    and 

OQ  both  occasions  he  was  described  to  be  fi'om  Askham  : 

but  there  is  no  evidence   that  any  officer  for  either 

parish  interfered  about  this  removal.     For  several  years 

Morhad  was  charged  with  and  paid  the  maintenance 

m  the  asylum,  as  if  he  had  been  settled  therein. 

It  thus  appears  that  the  pauper  lunatic  was  removed 
to  an  asylum,  having  so  resided  in  Askham  as  to  be 
entitled  to  the  status  of  irremoveability  therein  which 
was  afterwards  created  by  stat.  9  &  10  Vict.  c.  66.  (6): 
and  he  remained   therein  a  pauper  lunatic  after   the 
stains  had  been  so  created  during  the  legislation  on  the 
robject  which  followed;  viz.  stat.  11  &  12  Vict  c.  110. 
'.  3.,  inoposing  the  expense  of  an  irremoveable  pauper 
on  the  funds  of  the  Union  if  the  parish  of  residence 
was  in  an  union;  and  stat.  12  &  13  Vict  c.  103.  s.  5., 
imposiDg  it  in  the  case  of  a  pauper  lunatic  on  the  funds 
of  the  Union  in  which  the  parish  of  residence  was  in 
case  the  lunatic  was  irremoveable  when  sent   to  the 
asylum;  and  stat  16  &  17  Vict  c.  97.  s.  102.,  imposing 
it  under  the  same  circumstances  either  on  the  funds  of 
the  union,  if  the  parish  of  residence  was  in  an  union, 

(a)  In  OUober,  1845.  (6)  Royal  Assent,  26th  Augutt,  1846. 
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1856.  ^^^  ^  i^^  <^  ^  fbiids  of  that  parish.  Tlie  last 
TbeQcnaT  ^i^^ctiiient  is  made  to  Bpfij  to  lunatics  removed  as  well 
_    ^'  before  as  after  the  Act  passed,  and  extends  to  the  pauper 

Uaioa.       in  question. 

This  courae  of  legislation  has  been  directed  towards 
relieving  the  parish  of  settl^nent,  and  fixing  the  parish 
of  residence  with  the  maintenance  both  of  paupers  and 
of  pauper  lunatics  who  had  redded  long  enoc^h  to 
acquire  irremoveability  at  the  time  they  were  sent  to 
an  asylum :  and  those  enactments  appear  to  us  to  make 
the  union  fund  liable  for  the  pauper  in  question,  as  he 
had  resided  so  long  in  Atkham  when  he  was  removed 
to  the  workhouse  as  would  have  made  him  irremoveable 
there  after  the  passing  of  stat.  9  &  10  Fiet.  c  66. 

Stat  12  &  13  Vtci.  c.  103.  i.  4.  enacts  that  the 
removal  of  any  lunatic  pauper  to  an  asylum,  and  the 
removal  of  any  pauper,  otherwise  than  under  an  order 
of  removal,  from  his  place  of  abode  in  any  parish  of  a 
union  to  the  workhouse  of  such  union,  shall  not  be 
deemed  to  be  an  interruption  of  the  residence  of  such 
pauper  in  respect  of  stat.  9  &  10  Vict  c.  66. ;  but  the 
time  spent  in  such  lunatic  asylum  or  workhouse  shall 
be  whoUy  excluded  from  the  computation  of  the  time 
of  residence  which,  according  to  that  statute,  will  exempt 
a  person  from  being  removed. 

Then  stat.  16  &  17  Vict  c.  97.  s.  102.  imposes  the 
maintenance  of  a  pauper  lunatic  on  the  union  of  the 
parish  of  residence,  if  at  the  time  of  his  being  conveyed 
to  such  asylum  he  would  have  been  exempt  fix>m 
removal  to  his  parish  of  settlement  under  stat  9  &  10 
Vict  c.  66.  At  the  time  this  pauper  was  conveyed  fix>m 
the  workhouse  to  the  asylum,  the  removal  to  the  work- 
house was  no  interruption  of  the  residence  in  Askham : 
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and,  as   the  time   passed  ia  the   workhouse   is   to  be        1856. 
itrock  oat  of  the  computation,  he   bad  the  status  of   xbe  Qubbv 
iirerooveability  iu  Askham ;  and  so  the  union  fund  was   wsstVard 
chaigeable.  ^»^- 

Against  this  it  was  contended  that,  by  stat  7  &  8  VicL 

c  101.  «.  56.  (aX  **  ^^^  ^®  purposes  of  relief,  settlement, 

lod  removal,**  **  the  workhouse  of  any  union"  "  shall  be 

considered  as  situate  in  the  parish  to  which  each  poor 

person  respectively  to  be  relieved,"  or  "  removed,"  "  is 

or  has  been  chaigeable  :**   that  Morland  paid  for  the 

mamtenance  of  the  pauper  during  the  time  he  was  in 

the  workhouse;  and  so  he  was  chargeable  to  Morland; 

and  80  he  was  residing  in  Morland^  and  not  at  Askham^ 

at  the  time  he  was  conveyed  from  the  workhouse  to  the 

asjlom. 

To  this  it  appears  to  us  a  sufficient  answer  that  stat. 
7  &  8  Vict.  c.  101.  passed  before  the  status  of  irre- 
moreability  had  been  created ;  and  it  had  no  reference 
thereto:  but  stat  12  &  13  Vict.  c.  103.  s.  4.  expressly 
relates  to  that  status,  and  was  passed  for  the  purpose  of 
regulating  liabilities  as  between  parishes  of  residence 
and  parishes  of  settlement ;  and  it  appears  to  apply 
duiectly  to  the  case  before  us,  and  prevent  the  technical 
residence,  if  it  may  be  so  expressed,  in  Morland  under 
theforaier  statute  from  defeating  the  liability  of  Askham 

• 

in  respect  of  actual  residence. 

If  we  look  at  the  effect  of  the  affidavits  on  both  sides, 
tbeie  seems  abundant  reason  why  the  parish  of  settle- 
loent  should  be  held  not  to  have  lost  its  exemption 
Qoder  these  statutes.  After  the  removal  to  the  work- 
house without  an  order,  the  consent  of  the  guardians  for 
Morland  to  charge  the  maintenance  to  that  parish  seems 

(a)  Royal  Auent,  9th  August,  1844. 
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1856.        ^o  ^^^^  been  given  most  improvidently,  on  no  suflScieut 

The  Qdebh    grounds,  and  without  any  sufficient  inquiry,  by  a  guardian 

WkstVakd   ^^^  ^®  stated  to  have  been  curate  only,  and  therefore 

Unkm.       probably  not  a  permanent  rate  payer.     If  the  payment 

of  the  maintenance  is  any  evidence  of  admission,  it  is 

such  evidence  as  admits  of  being  rebutted;   and  the 

circumstances  stated  in  the  affidavits  are  very  strong  to 

rebut  the  effect  of  it,  and  to  exempt  the  parish  from 

being  prejudiced  thereby. 

Thus  the  auditor's  construction  of  the  statute  seems 
to  us  to  have  been  correct ;  and  his  application  of  that 
construction  to  the  facts  before  him  supports  the  sub- 
stantial right  according  to  the  intention  of  the  Legis- 
lature. 

Rule  discharged  with  costs. 


Tuesday,  RoBEBT  BowMAN  aoainst  Blyth. 

If  a  clerk  to      ^HE  first  couut  alleged  that  a  certain  table  of  the  fees 

justices  de-  JL 

mands  and  to  be  taken  by  the  clerks  of  justices  of  the  peace 

poceives  a  fee 

for  the  taking  within  and  for  the  county  of  Norfolk^  whereby  it  was, 

xano^^'for  among  other  things,  directed   and  appointed   that  the 

*  Tt^cfsurc-  ^^®®  ^^  "^  taken  by  the  clerk  of  any  justice  of  the  peace 

tics,  there  within  and  for  the  said  county  for  every  recognizance 

only  one  surety, 

he  is  not  guilty 

of  an  offence  or  liable  to  a  forfeiture,  under  stat.  26  G.  2.  c.  14.  s.  2.,  if  he  actually  believed 

that  there  were  two  sureties.     By  the  Court  of  Q.  B. 

A  table  of  fees  to  be  taken  by  the  clerks  of  justices  was  made  at  the  June  Quarter 
Sessions,  and  submitted  for  approval  to  the  next  October  Quarter  Sessions ;  when  the 
further  consideration  thereof  was  adjourned  to  the  next  Epiphany  Sessions ;  and  at  these 
last  mentioned  Sessions  the  table  (with  some  alterations)  was  approved  of;  and  the  same 
was  afterwards  ratified  and  confirmed  by  the  Judges  at  the  next  following  Assises.  Held : 
that  the  table  was  not  duly  approved,  ratified  and  confirmed,  under  stat.  26  G.  2.  c.  14.  5.  1 ., 
as  the  approval  ought  to  have  been  given  at  the  October  Sessions,  and  such  Sessions  had  no 
power  to  adjourn  the  consideration  thereof.  By  the  Court  of  £xch.  Ch.,  afiSrming  the 
judgment  of  the  Court  of  Q  B. 
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to  prosecute,  appear  and  give  evidence,  or  for  any  other        1866. 
purpose,  should  be  the  sum  of  Is.Bd.^  and  for  notice      Bowmam 
thereof,   over   and  above  the  fee  of  1*.  for  filing  the       bltth. 
same  when  necessary,  the  sum  of  1«.,  was,  pursuant  to  an 
Act  passed  &c  (stat  26  O.  3.  c.  14.,  ''For  the  settling 
and  ascertaining  the  fees  to  be  taken  by  clerks  to  justices 
of  the  peace**),  made  and  settled  by  the  justices  of  the 
peace  for  the  said  county,  at  a  certain  general  Quarter 
Sessions  of  the  peace  in  and  for  the  said  county,  and 
was  afterwards,  pursuant  to  the  said  Act,  approved  by 
the  justices  of  the  peace  for  the  said  county,  at  the 
general  Quarter  Sessions  of  the  peace  in  and  for  the 
8aid  county  next  succeeding  the  general  Quarter  Sessions 
of  the  peace  at  which  the  same  was  so  made  and  settled 
as  aforesaid,  and  afterwards,  on  the  5th  April  1838,  at 
the  Assizes  holden  in  and  for  the  said  county  next  after 
the  said  general  Quarter  Sessions  of  the  peace  at  which 
the  same  was  so  approved  as  aforesaid,  was,  pursuant  to 
the  said  Act,  laid  before,  and  approved,  ratified  and 
confirmed  by.  Sir  James  Parke,  Knight,  and  Sir  William 
BoOandy  ELnight,  the  Judges  of  our  Lady  the  Queen 
asigDed  to  hold  the  said  Assizes,  and  then  became  and 
was  of  validity  and  effect  within  the  said  county.     And 
tbat,  after  the  space  of  three  calendar  months  from  the 
time  that  such  table  of  fees  had  been  so  ratified  and 
confirmed  as  aforesaid,  whilst  the  same  was  of  validity 
and  effect  within  the  said  county,  after  the  commence- 
iDent  and  taking  effect  of  the  Act  &c.  (stat.  11  &  12 
Fict  c.  42.,  <'To  facilitate  the  performance  of  the  duties 
of  justices  of  the  peace  out  of  Sessions  within  England 
and  Wales  with  respect  to  persons  charged  with   in- 
dictable  offences"),  and  within  three  calendar  months 
next  before  the  conmiencement  of  this  suit,  the  defend- 


▼. 
Bltth. 
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1866.  ^^U  he  then  being  and  acting  within  the  said  county  as 
Bowman  ^^^^^  ^o  John  Caltharp  Esq.  and  Charles  Neville  Rolfe 
Esq.,  two  justices  of  the  peace  in  and  for  the  said 
countji  under  the  pretence  of  a  certain  matter  or  thing 
done  or  performed  by  the  said  justices  in  the  execution 
of  their  oBSces,  to  wit  the  taking  and  acknowledging  of 
a  certain  recognizance  taken  and  acknowleged  before 
the  said  justices  at  Docking y  within  the  said  county,  on 
23d  January  1856,  by  the  plaintiff  and  one  Rayner 
BawmamshXs  surety,  in  the  sum  of  20^ each,  conditioned 
for  the  appearance  of  the  plaintiff  before  the  said  justices 
on  11th  February  1856,  at  Snettisham,  in  the  said 
county,  or  before  such  other  justice  or  justices  of  the 
peace  for  the  same  county  as  might  then  be  there,  to 
answer  further  to  a  charge  of  felony,  to  wit  a  charge 
of  having  feloniously  stolen  three  sheep,  the  property  of 
one  William  fVriyht,  made  against  the  said  plaintiff  on 
the  said  23d  January  before  the  said  justices,  and  to  be 
further  dealt  with  according  to  law,  demanded  and 
received  of  plaintiff  the  sum  of  Is.  6d.  as  and  for  the 
fee  due  and  payable  by  plaintiff  to  defendant  for  the 
said  taking  and  acknowledging  of  such  recognizance; 
which  said  sum  of  7s.  6d.  was  and  is  another  or  greater 
fee  than,  at  the  time  of  such  demanding  and  receiving, 
was  ascertained,  ratified  and  confirmed  in  manner  directed 
by  the  statute  first  above  mentioned.  Whereby,  and  by 
force  of  the  statute  first  above  mentioned,  defendant 
forfeited  and  became  liable  to  pay  to  plaintiff  for  his 
said  offence  the  sum  of  20L 

2nd  Count.  That,  the  said  table  of  fees  in  the  first 
count  mentioned  having  been  so  as  therein  is  mentioned 
made  and  settled,  approved,  ratified  and  confirmed, 
defendant,  afler  the  space  of  three  calendar  months  from 
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the  time  that  such  table  of  fees  had  been  so  ratified  and        1856. 

confirmed  as  aforesaid,  whilst  the  same  was  of  validity      bowmak 

and  efiect  within  the  said  county,  after  the  commence-       blttu 

ment  and  taking  effect  of  the  said  Act  in  the  first  count 

mentioned    (11  &   12   Vict.  c.  42.),   and  within  three 

calendar  months  next  before  the  commencement  of  this 

suit,  he  then  being  and  acting  within  the  said  county  as 

clerk  to  John  Davy  Esq.  and  Charles  Francis  Neville 

Bdfe  Esq.,  two  justices  of  the  peace  in  and  for  the  said 

county,  under  pretence  of  a  certain  matter  or  thing 

done  or  performed  by  the  said  justices  in  the  execution 

of  their  offices,  to  wit  the  taking  and  acknowledging  of 

a  certain  recognizance  taken  and  acknowledged  before 

the  said  justices  at  Snettisham^  within  the  said  county, 

on  llth  Fdnruary  1856,  by  plaintiff  and  Rayner  Bowman 

vAJokn  Bowman  as  his  sureties,  in  the  sum  of  20L  each, 

conditioned  that  the  plaintiff  should  personally  appear 

at  the  next  Court  of  General  Quarter  Sessions  of  the 

peace  to  be  holden  by  adjournment  at  Little  Walsingham 

in  and  for  the  said  county,  and  then  and  there  answer 

what  should  be  objected  against  him  for  the  said  felony 

in  the  first  count  mentioned,  and  not  depart  the  Court 

without  leave,  and  the  giving  notice  of  the  said  recog- 

nixance  and  the  filing  the  same,  demanded  and  received 

of  plaintiff  the  sum  of  Is.  6d.  as  and  for  the  fee  due 

and  payable  by  plaintiff  to  defendant  for  the  said  taking 

*nd  acknowledging,  and  giving  notice  of,  the  said  recog- 

^uance,  which  said  sum  of  7s.  &d.  is  another  or  greater 

^  than  was,   at  the   time  of  such  demanding  and 

receiving,  ascertained,  ratified  and  confirmed  in  manner 

<lirected  by  the  statute  firstly  in  the  first  count  above 

n^ntioned.     Whereby  defendant  forfeited  &c.  20^ 

Plea  U     Not  guilty. 
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1856.  ^*  ^^  ^^^  count:    Thai  the  som  demanded  was  not 

Bq^^j^j      another  or  greater  fee  than,  at  the  time  of  snch  demanding 
"•  and  receiving,  was  ascertained,  ratified  and  confirmed 

by  the  said  statute  as  allied. 

3.  To  2nd  count,  a  similar  plea,  mutatis  mutandis. 

4.  To  the  whole  declaration:  That  the  said  table 
of  fees  was  not  made,  settied,  approved,  ratified  and 
confirmed  as  alleged. 

Issue  joined  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Norfolk  Summer  Assizes  1856,  the  following  facts 
appeared. 

At  the  general  quarter  sessions  of  the  peace  holden 
in  and  for  the  county  of  Norfolk  in  June  1837,  a  table 
of  fees  to  be  taken  by  the  clerks  of  the  justices  of  peace 
for  the  said  county  was  made  by  the  justices  so  in 
quarter  sessions  assembled.  And  it  was  thereupon 
resolved  by  the  said  justices  that  the  said  table  of  fees 
should  be  printed  and  laid  before  the  justices  at  the 
General  Quarter  Sessions  of  the  peace  to  be  holden 
in  the  month  of  October  then  next  following.  At  the 
General  Quarter  Sessions  of  the  peace  in  and  for  the 
said  county  holden  in  October  1837,  being  the  next 
General  Quarter  Sessions  after  the  Sessions  at  which 
the  justices  had  made  the  said  table  of  fees  as  aforesaid, 
the  table  of  fees  was  taken  into  consideration  by  the 
justices  of  the  said  county,  then  and  there  assembled. 
And  it  was  resolved  that  the  said  table  should  be  taken 
into  fiirther  consideration  at  the  General  Quarter 
Sessions  to  be  holden  in  and  for  the  said  county  in 
January  then  next  following.  At  the  General  Quarter 
Sessions  of  the  peace  holden  in  and  for  the  said  county 
in  January  1838,  being  the  second  quarter  sessions  after 
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the  Quarter  Sessions  first  mentioned,  some  alterations        1856. 
were  made  in  the  table  of  fees  by  the  justices  then  and      bowman 

there  assembled :  and  the  same,  with  the  said  alterations,       ^  ^- 

Bltth. 

was  then  and  there  approved  by  the  said  justices,  and 

ordered   to   be   laid   for  ratification   and  confirmation 

before  the  Judge  of  Assize  at  the  next  Assizes  to  be 

bolden  in  and  for  the  said  county.     At  the  Assizes 

holden  in  and  for  the  said  county  next  after  the  Sessions 

last  mentioned,  the  table  of  fees  which  had  been   so 

approved  was  laid  before  Parke  B.  and  Bolland  B.*  the 

Judges  of  Assize,  pursuant  to  stat.  26  G*  2.  c.  14.,  and 

was  by  the  said  Judges,  on  5th  April  1838,  approved. 

No  other  table  of  the  fees  to  be  taken  by  the  clerks  of 

the  peace  for  the  said  county  has  since  been  made, 

tpproved  and  confirmed  under  the  said  statute.     The 

aid  table  of  fees  was  headed  as  follows. 

"Myrfaa,*!  At  the  General  Quarter  Session  of  the 

to  wit    /Peace  of  our  Lady  the  Queen,  holden 

at  the  castle  of  Norwich^  in  the  Shire  House  there,  in 

the  said  county  of  Norfolk,  for  the  same  county,  on 

^edmday,  the  3d  day  of  January,  in  the  1st  year  of 

the  reign  of  our  Sovereign  Lady  Victoria,  by  the  Grace" 

&c,  "and  in  the  year  1838,  before"  &c.,  "justices  of 

our  said  Lady  the  Queen,  assigned"  &c. 

"A  book  of  fees  to  be  teken  by  the  clerks  of  the 
justices  of  the  peace  for  this  county  having  been  made 
at  the  Quarter  Sessions  held  in  June  last,  and  taken 
into  consideration  at  the  Quarter  Sessions  held  in 
Ottober  last,  when  the  further  consideration  thereof  was 
^jottroed  to  this  Session. 

**  Buoloed—UhBi  the  following  table  of  fees  be,  and 
4e  same  is  accordingly,  approved  by  this  Court : — ^ 
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1866.  Then    followed    the   items,  among   which   was    the 

"  foDowing. 


T. 


''For  every  leoognizance  to  fvosecote, 
mppear,  and  g^  eridenoe,  or  lor  any  other 
pnrpoae      -  -  -  -  -     1     6 

**  For  notice  thereof  over  and  abore  the 
fee  of  1«.  for  filing  same  when  neoessary      -     I     0** 
**  The  clerks  to  provide  all  necessary  legal  books  and 

stationery,  and  to  record  all  proceedii^  in  a  book  to 

be  kept  for  that  purpose."* 
Then  followed  an  order  that  the  taUe  shook!  be  laid 

before  the  Judges. 

"  By  the  Coort, 

CopttnOMf 

Clerk  of  the  Peace." 

«  Approved  5th  AprOy  1838. 

J.Farke. 
W.  BoOand.'' 

On  •23d  January  1856  plaintiff  and  two  other  persons 
were  brought  before  Charles  fronds  NevUk  Rolfs  and 
John  Calihrop,  Esquires,  two  of  the  justices  of  the  peace 
for  the  said  county,  at  Dvddng^  in  the  said  county,  on 
a  charge  of  sbeep-stealing.  The  said  justices  remanded 
the  plaintiff  and  one  of  the  other  persons  so  charged 
to  11th  FAruary  next  following,  and  dischaiged  the 
third  pereon  so  charged;  and  they  also  consented  to 
admit  plainuff  and  the  other  person  so  remanded  to 
bail.  Thereupon  plaintiff  and  one  Rayner  Bowman  as 
his  surety  entered  into  recognizances  before  the  said 
justices,  in  the  sum  of  20L  each,  conditioned  for  the 
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appearance  of  the  plaintiff  at  SnettUham  on  the  said        1856. 
11th  February^  to  answer  further  to  the  said  chaige.  Bowmah 

The  recognizance  was  as  follows.  Bltth 

^^  Robert  Bowman^  of**  &c.,  ^'  acknowledges  himself  to 
be  indebted  to  our  Sovereign  Lady  the  Queen  in  the 
sum  of  20/.  Rayner  Bowman^  of"  &c.,  *^  acknowledges 
himself  to  be  indebted  to  our  Sovereign  Lady  the  Queen 
in  the  sum  of  2QV* 

**  Norfolk,  to  wit  Upon  condition  that  the  said 
Robert  Bowman  do  personally  appear"  &c. :  **  then 
this  recognizance  to  be  void,  or  else  to  remain  in  full 
force. 

*' Taken  and  acknowledged  the  llth  day  o(  February, 
1856,  before  us,  two  of  Her  Majesty's  justices  of  the 
peace,  now  being  sitting^'  &c. 

«•/:  Davy.     C.  F.  N.  Rolfe.*' 

Indorsed :  *^  Robert  Bowman,  2021 
'^  Rayner  Bowman,  20U 

«  For  the  appearance  of  Robert  Bowman^  &c. 

Upon  that  plaintiff  was  dischaiged.  On  the  said 
23d  January  the  defendant  was  and  still  is  the  clerk 
to  the  said  justices:  but  he  was  absent  when  the  plaintiff 
and  the  said  other  persons  were  so  enlarged  on  bail. 
In  absence  of  the  defendant,  one  of  the  justices  present 
(Mr.  Rolfe)  offered  to  write  out  the  notices  of  the 
recognizance ;  but  the  attorney  for  the  plaintiff  waived 
the  notices.  No  fee  was  then  demanded  or  received 
from  the  plidntiff  or  his  surety.  And  afterwards,  and 
before  the  hereinafter  demanding  and  receiving  by  the 
defendant  of  the  fee  hereinafter  mentioned  under  pre- 
tence of  the  said  recognizances,  Mr.  Rolfe  sent  to  the 
defendant  a  memorandum  in  writing,  which  was  as 
follows. 

VOU    VII.  D  E.    &   B. 
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]8o6.  *'  Memorandum.     Dockings  23d  January ^  1856. 

Bowman  «  Bowman  and  Groom.     Felony. 

Blyth.  «  Bail  to  Snettisham.    Sitting,  Mondayllth  February, 

**  Groom      1 . 
„  >m  20/.  each,  to  appear. 

Jaowman    } 

Rayner  Bowman  1  in  20/.  each  as  sureties. 


John  Lee  }  «  C.  F.  N.  Rolfer 

The  practice  of  the  said  justice,  and  of  other  justices 
in  the  same  petty  session  and  division,  to  whom  the 
defendant  is  also  clerk,  is  to  require  two  sureties  in 
cases  of  felony. 

On  11th  February  1856  the  plaintiff  appeared  at 
Snettisliam  in  discharge  of  his  said  recognizance,  and 
was  ordered  by  the  said  C.  F.  N.  Rolfe  and  John  Davy^ 
Esquires,  the  justices  of  the  peace  for  the  said  county 
then  and  there  present,  to  be  committed  for  trial  on  the 
said  charge.  The  said  justices,  however,  discharged  the 
plaintiff  on  his  entering  into  a  recognizance,  with  two 
sureties  in  202.  each,  conditioned  for  his  appearing  at 
the  next  general  quarter  sessions  of  the  peace  to  be 
holden  by  adjournment  at  Little  WaUingham  in  and  for 
the  said  county,  there  to  answer  what  should  be  objected 
against  him  for  the  said  felony.  Thereupon  the  plaintiff, 
the  said  Rayner  Bowman^  and  one  John  Bowman,  entered 
into  recognizances  before  the  last  named  two  justices  in 
the  sum  of  20L  each,  conditioned  for  the  appearance  of 
the  plaintiff  at  the  said  Quarter  Sessions,  there  to  answer 
as  aforesaid. 

The  recognizance  was  in  the  same  form  as  that  taken 
on  the  former  occasion,  and  before  set  out,  except  as  to 
the  difference  of  the  condition,  and  the  addition  of  the 
name  of  John  Bowman,  as  surety  in  20/.    The  defendant 
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was  present  and  acted  as  clerk  to  the  last  named  justices  1856. 
it  the  taking  of  the  said  recognizances  on  1  Ith  Febmary:  bowmaii 
and  he  then  demanded  and  received  of  plaintiff,  in 
respect  of  the  last  mentioned  recognizances,  the  sum  of 
7<.  6i/.,  that  is  to  say  the  sum  of  Is.  Gd.  in  respect  of 
each  recognizor,  and  the  sum  of  1^.  in  respect  of  the 
notice  of  each  recognizance.  The  defendant  also  then 
demanded  and  received  of  the  plaintiff  another  sum  of 
7«.  M.  in  respect  of  the  recognizances  entered  into  at 
Dcckmg  on  23d  January  as  aforesaid,  that  is  to  say,  a 
sum  of  If.  6d  in  respect  of  each  of  the  actual  recog- 
nizon^  and  a  sum  of  \s.  in  respect  of  notice  to  each 
actual  recognizor;  and  a  further  sum  of  !«•  Qd.  in 
lespect  of  the  supposed  entering  into  his  recognizance 
by  the  supposed  second  surety,  and  a  further  sum  of 
\s.  in  respect  of  a  supposed  notice  to  such  supposed 
second  surety.  Notice  of  the  recognizances  at  Snettisham 
was  actually  given.  The  plaintiff  subsequently  sur* 
rendered  in  dischaige  of  hb  recognizances,  and  was 
tried  and  acquitted. 

At  the  trial  of  the  present  cause,  it  was  contended 
for  the  defendant  that  the  table  of  fees  was  not  made, 
settled,  approved,  ratified  and  confirmed  pursuant  to 
the  statute,  because  it  had  not  been  approved,  as  it 
ought  to  have  been,  at  the  October  Session  in  1837. 
Secondly,  that  the  table  of  fees  authorized  the  taking 
from  each  recognizor  a  fee  of  2s.  6d.y  composed  of  Is.  6d. 
for  the  recognizance  and  \s.  for  notice  thereof  And, 
thirdly,  that,  as  to  the  sum  demanded  and  received  in 
respect  of  the  recognizances  taken  and  acknowledged 
at  Dockinffy  the  defendant  demanded  and  received  the 
same  under  a  misapprehension  that  two  sureties  had 
entered  into  the  recognizances  with  the  plaintiff  for  the 
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1856.  plainlifTs  appearance  at  Snettisham.  For  the  plaintiff. 
Bowman  ^^  ^^  contended  that  the  table  of  fees  had  been  well 
Bltth  inade,  settled,  approved,  ratified  and  confirmed  pnrsuant 
to  the  statute,  because  the  October  Sessions  had  either 
power  to  adjourn  the  consideration  of  the  table  made 
at  the  June  Sessions,  and  to  give  the  January  Sessions 
jurisdiction  to  approve  of  the  table,  or  else  itself  was, 
and  must  be  deemed  to  be,  for  the  purpose  of  the 
inquiry  into  the  validity  of  the  table,  the  first  or  making 
sessions.  Secondly,  that  the  table  directed  one  fee  only 
to  be  taken  in  respect  of  the  recognizance,  whatever 
might  be  the  number  of  recognizors.  Thirdly,  that  the 
statute  prohibited  absolutely  the  taking  a  greater  fee 
than  ascertained  by  the  table,  and  not  merely  the  taking 
such  greater  fee  with  a  corrupt  intention. 

The  Lord  Chief  Justice  left  to  the  jury  the  questions: 
Whether,  at  the  remand  at  Docking^  on  23d  January^ 
there  were  two  sureties  and  recognizances,  or  only  one ; 
and  whether  the  defendant  knew  that  there  was  only 
one  or  believed  that  there  were  two,  and  that  the  notices 
had  been  given.  The  jury  found  that  there  was  only 
one  surety,  and  that  the  defendant  thought  there  were 
two.  A  verdict  was  thereupon  entered  for  the  plaintiff, 
on  both  counts  of  the  declaration,  leave  being  reserved 
to  move  as  after  mentioned. 

In  this  Term,  ByUs  SeijL  obtained  a  rule  to  shew 
cause  why  a  verdict  should  not  be  entered  for  defendant, 
**  on  the  grounds :  that  the  charges  were  correct ;  that 
the  statute  does  not  apply  to  charges  made  erroneously 
under  a  misapprehension  of  fact;  that  the  alleged 
erroneous  charges  were  not  other  or  greater  fees  than 
the  statute  authorizes;  that  the  table  of  fees  was  not 
approved  at  the  proper  sessions ;  that  the  table  was  not 
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a  l^al  table  ;  that  the  defendant  committed  no  offence       1856. 
under  the  Act"     Afterwards^  in  this  Term  (a).  Bowman 


(fMalUy  and  Keane  shewed  cause.     Firsts  the  table 
of  fees  was  properly  made,  settled,  approved,  ratified 
ind  ocmfirmed.     Stat  26  G.  2.  c.  14.  s,  1.  provides  that 
the  justices  of  the   peace,  at   their   General   Quarter 
Sessions  to  be  held   next  after  24th  June  1753,  shall 
mike  and  setde  a  table  of  the  fees  which  shall  be  taken 
b;  clerks  to  justices  of  peace;  and  such  tables,  being 
approved  by  the  justices  of  the  peace  at  the  next  suc- 
ceeding  General    Sessions  of  the    peace,   with    such 
alterations  as  such  justices  so  assembled  shall   think 
proper,  shall   be  laid  before   the  judges  at   the   next 
assixes,  and  the  said  judges  are  authorized  and  required 
to  ratify  and  confirm  such  tables,  in  such  manner  and 
form  as  the  same  shall  be  made,  settled  and  approved 
of  by  the  said  justices,  or  with  such  alterations,  additions 
or  abatements  as  to  such  judges  shall  appear  just  and 
Kasooable.     It  then  authorizes  the  '^  justices  of  peace, 
io  their  respective  quarter  sessions  assembled,  from  time 
to  time  to  make  any  other  table  of  fees  to  be  taken, 
ioitead  of  the  fees  contained  in  the  table  which  shall 
We  been  ratified  and  confirmed  by  the  judges  of  assize ; 
aod  after  the  same  shall  have  been  approved  by  the 
justices  of  the  peace  at  the  next  succeeding  general 
qoarter  sessions,  in  manner  as  aforesaid,  to  lay  such  new 
table  of  fees  before  the  judges  at  the  next  assizes,"  '*  who 
are  hereby  empowered  and  authorized  to  approve  and 
ratify  the  same  in  manner  as  aforesaid,  if  they  think  fit ; 
bat  no  table  of  fees  to  be  made  and  settled  by  the  said 

'  (a)  The  argument  wu  heard  on  November  I7ih,  18th  and  20th.   Before 
Lord  CkmpbM  C.  J. ,  Coleridge,  Wightmau  and  Erie  Js. 
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1856.        respective  justices  of  peace,  shall  be  of  any  validity  or 
effect  whatsoever  until  the  same  shall  be  ratified  and 


BOWMAK 

Blttk        confirmed  by  the  said  judges."    It  is  objected  that  here 
the  table,  having  been  made  at  the  Midsummer  Sessions 

1837,  ought  to  have  been  approved  at  the  next  sessions, 
that  is  the  Michaelmas  Sessions  1837,  whereas  the 
approval  did  not  take  place  till  the  Epiphany  Sessions 

1838,  the  consideration  having  been  adjourned  over 
from  the  Michaelmas  Sessions  to  the  Epiphany  Sessions. 
But  the  enactment  as  to  the  time  is  directory  only. 
In  the  case  In  the  matter  of  a  Coroner  for  Stafford  (a) 
Lord  Tenterden  said :  ^  Where  the  object  of  an  Act  of 
Parliament  is  to  ordain  that  something  shall  be  done, 
which  was  not  done  before,  and  it  goes  on  to  enact,  that 
that  thing  shall  be  done  within  a  time  mentioned, — it  has 
been  held  in  some  cases,  which  might  have  been  referred 
to,  that  the  provisions  as  to  time  are  directory  only; 
and  that  the  thing,  though  not  done  within  the  pre- 
scribed time,  may  be  done  afterwards.  And  it  has  been 
so  held  for  this  reason^ — that,  if  the  thing,  not  having 
been  done  within  the  time  limited,  be  not  allowed  to  be 
done  afterwards,  the  primary  object  of  the  Legislature, 
which  was,  that  the  thing  should  be  done,  would  be 
disappointed.'*  [Lord  Campbell  C.  J.  A  mandamus 
might  go  directing  the  election  of  corporate  officers 
after  the  proper  day  of  election  had  passed  (6). 
Coleridge  J.  There  the  body  which  ought  to  have 
elected  is  called  on  to  elect :  here  the  Sessions  are  not 
the  same.  Erie  J.  Where  a  particular  sessions  ought 
to  begin,  no  other  can  begin :  here  the  proper  Sessions 
did  begin,  and  adjourned.]     Supposing  the  enactment 

(a)  2  Ruti.  475.  483. 

{h)  See  8Ut8.  11  G.  1.  c.  4.,7  W,  4.  &  1  Vkt,  c.  78.  s.  26. 
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to  be  more  than  directory,  then,  if  no  table  of  fees  had        1856. 
been  made  at  the  sessions  first  held  after  June  1753,       bowmaJT 
none  could  have  been  made  at  all     The  statute  does       „  ^* 

Bltth. 

not  confer  a  privilege  on  the  justices,  but  imposes  a 
dotj.     It  is  Md  that  the  enactment  of  stat  54  G.  3. 
e.  84.  #•  1«,  which  expressly  enacts  that  the  Michaelmas 
quarter  sessions  diall  be  held  in  a  particular  week,  is 
still  only  directory ;  Rex  v.  The  Justices  of  Leicester  (a). 
At  any  rate,  the  October  Sessions  had  here  power  to 
adjourn.     That  is  incident  to  every  court  of  quarter 
sessions,  in  default  of  express  enactment  to  the  contrary; 
Bex  ?.  The  Justices  of  Wilts  {b).     That  case  was  said, 
by  Patteson  J.  in  Rex  v.  Kimbolton  (c),  to  go  perhaps 
too  fiur  under  the  particular  statute  on   which  it  was 
diflcusBed:  but  he  upheld  the  general  rule,  that  there  is 
"  a  power  necessarily  incident  to  the  sessions  to  adjourn 
the  consideration  of  an  appeal  properly  lodged  before 
them:"  and  the  same  rule  must  apply  in  every  case 
vbeie  a  sessions  once  has  properly  cognizance  of  any 
OMtter.    There  may  indeed  be  words  taking  away  the 
gmend  power,  as  in  stat  9  G.  4.  c.  61.,  where  sect  27 
provides  that  the  appeal  shall  be  to  a  particular  session, 
"aod  Dot  afterwards,**  and  that  the  Court   <<at  such 
searioo"  shall  hear  and  determine  the  appeal ;  Regina 
v.  BdUm  (d).   Of  course,  also,  if  the  application  be  made 
in  the  first  instance  to  the  wrong  sessions,  no  adjourn- 
ment can  give  jurisdiction.     But,  further,  if  the  second 
(October)  Sessions  had  no  power  to  adjourn  the  approval, 
it  may  be  considered  that  that  sessions  was  itself  the 
KssioDs    at   which  the   table   was,  properly  speaking, 
inade;  and  then  the  Epiphany  Sessions  was  the  proper 

(a)  1  B.%C.  6.  (ft)  13  EaH,  362. 

(e)  6A.^E.  603.  611.  (rf)  11  Q.  i?.  379. 
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1856.       sessions  for  the  approval    The  circumstaDce  that,  at 
BowKAK     ^^^  Midsummer  Sessions^  a  table  was  made,  and  brought 
Blttb.      ^'^^  approval  to  the  October  Sessions,  did  not  preclude 
the   October  Sessions  from  making   the   table,  as  an 
original  act  then  done,  instead  of  approving  what  had 
been  done  before.     In  Regina  v.  Coles  {a)  Coleridge  J. 
remarked  upon  stat  57  6.  3.  c.  91.  «•  1.  (which  provides 
for  settling  the  fees  to  be  taken  by  the  clerk  of  the 
peace,  and  the  provisions  of  which  closely  resemble 
those  of  stat  26  G.  2.  c.  14.  s.  1.)  that  the  object  was 
to  ascertain  and  settle  the  fees  in  the  most  deliberate 
manner.     One  court  may  comprehend  more    magis- 
trates conversant  with  the  subject,  another  fewer:  it  is 
desirable  that  there  should  be  the  means  of  disposing 
of  the  matter  at  the  court  best  fitted  for  doing  sa 
[Lord  Campbell  C.  J.     Or  at  one  sessions  the  court 
might  find  themselves  equally  divided.]     And  the  only 
evil  in  the  delay  is  that  the  table  of  fees,  previously 
ratified  and  confirmed,  remains  unaltered  for  another 
quarter.     Next,  assuming  the  table  to  be  well  framed, 
the  charge   is  in  violation  of  the   table,  there  being, 
properly  speaking,  only  one  recognizance  taken  on  each 
occasion.     (The  argument  on  this   point  is  omitted.) 
Lastly,  even  if  the  view  for  which  the  defendant  con- 
tends is  correct,  he  is  liable  on  the  first  count,  because 
at  any  rate  there  were  but  two  recognizances,  that  of 
the  principal  and  that  of  the  surety,  whereas  the  charge 
is  for  three.     In  answer,  it  is  said  that  the  defendant  is 
entitled  to  a  verdict  on  the  plea  of  Not  guilty,  so  far 
as  regards  the  first  count,  on  the  ground  that  he  thought 
there  were  two  sureties,  although  in  fact  there  was  only 

(a)  8  Q.  B,  75.  88. 
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one;   and  so  the  jury  have  found.      Sect  2  of  stat        I806. 

26  G.  2.  c.  14.  enacts  that  any  clerk  who  shall,  "  under    "bowman 

pretence  of  any  matter  or  thing  done,"  &c.  by  the  justice       blyVh 

or  the  cledk,  demand  or  receive  a  fee  greater  than  that 

ascertained  &c.  as  aforesaid,  **  shall  for  every  such  offence 

forfeit'*  20/.     To  constitute   the   "offence"  it  is  not 

necessary  that  the  clerk  should  know  that  he  has  made 

a  demand  too  huge  under  the  actual  facts :  the  offence 

conasts  in  his  making   the    demand   without  having 

ascertained  the  £Eicts  accurately.     "  Pretence"  does  not 

mean  the  making  of  a  representation  knowingly  false, 

bat  the  holding  out  or  putting  forward  a  fact  as  true. 

The  maxim  '<  mens  fecit  reum"  applies  to  moral  respon- 

alnlitj,  no  doubt :  but  it  is  not  always  applicable  in  the 

C88e  of  penal  statutes.  In  Herbert  v.  Paget  {a)  a  majority 

of  the  Judges  of  this  Court  held  that  the  keeper  of  the 

writs  and  records  of  this  Court  was  liable  to  an  action 

by  I  party  who  was  injured  by  an  improper  alteration 

of  I  record,  <<  though  here  appeared  no  neglect  or  want 

of  care  in  the  defendant.'" 

Byltt  Seijt  and  Couch,  contr^  It  is  true  that  the 
Sessions  has  a  general  power  to  adjourn ;  and  that,  in 
Ba  Y.  The  Justices  of  fVUts  (b).  Lord  EUenborough 
thoaght  that  the  statute  there  in  question  fell  within  the 
general  rule.  Afterwards,  as  has  been  pointed  out  on  the 
other  side,  a  doubt  was  expressed  by  Patteson  J.,  in  Rex 
V*  KimboUon  (c),  whether  in  the  case  first  mentioned 
the  application  of  the  rule  had  not  been  carried  too  far. 
h  Segina  v.  Belton  (d)  Lord  Denman  seems  to  adopt 
the  view  of  Patteson  J. ;  and  there  this  Court  held  that 
there  was  no  power  of  adjournment  under  stat  9  G.  4. 

(a)  1  Lev.  64.  (6)  13  Etui,  352. 

(0  6A.^  E.  611.  (d)  11  A.  4*  E.  379. 
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1856.       ^-  61-  '•  27.«  where  the  provision,  so  far  as  the  present 
Bowman      question    is  concerned,  was  very   much   like   that   of 

Bltth.  ^^  ^'  ^'  ^*  ^4.  «.  1. ;  for  the  words  '*  and  not  after- 
wards," in  Stat.  9  C  4.  c.  61.  s.  27.,  apply  only  to  the 
bringing  the  appeal ;  and  the  decision  turned  upon  the 
words  ^at  such  session,"  which  apply  to  the  determina- 
tion of  the  appeal,  and  are  not  stronger  than  the  express 
words  of  sect  1  of  stat  26  G.  2.  c.  14.,  '^  approved  by 
the  justices  of  the  peace  of  the  next  succeeding  General 
Quarter  Sessions."  The  table  is  to  be  affirmed  and 
ratified  by  the  Judges  **  at  the  next  Assizes*'  after  the 
approval;  it  surely  could  not  be  contended  that  this 
ratification  could  be  made  at  the  next  Assizes  but  one 
after  the  approval,  or  at  any  subsequent  Assizes.  The 
power  to  adjourn  exists  either  in  cases  which  are  pro- 
perly criminal,  as  in  Keen  v.  7%«  Queen  (a),  or  in  civil 
cases  where  the  sessions  have  jurisdiction  by  statute. 
The  act  of  the  justices  who  are  to  approve  would  seem 
to  be  rather  ministerial  than  judicial :  it  does  not  appear 
that  they  are  to  hear  any  parties.  It  is  not  so  much 
the  act  of  the  Court  as  of  the  individual  justices  there 
assembled.  The  suggestion,  that  the  October  Sessions 
may  be  considered  as  the  Sessions  first  making  the 
order,  is  inconsistent  with  the  heading  of  the  table, 
which  states  the  table  to  have  been  **  made  at  the 
Quarter  Sessions  held  in  June  last,  and  taken  into  con- 
sideration at  the  Quarter  Session  held  in  October  last, 
when  the  further  consideration  thereof  was  adjourned  to 
this  Session,"  that  is,  the  Epiphany  Sessions.  (They 
then  argued  the  question  as  to  the  proper  amount  of 
fees.)  Lastly,  as  to  the  mistake  made  with  respect  to 
the  number  of  sureties,  it  is  clear  that  there  was  no 
"  pretence."     In  Rex  v.  Dobson  {h)  the  defendants  were 

(o)  10  Q,  B,  928.  (6)  7  Ea»t,  2I«, 
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ioformed  against  for  havin;^  **hj  colour  and  pretence"       1856. 
of  their  being  coUecfors,  demanded  and  exacted  certain  "bowmJ^ 
duties.     It  tamed  out  that  their  appointment  had  been       blith 
inegular.     Lord  JEIlenborouffh  said :   '^  By  colour  and 
pretence  must  be  understood  what  the  parties  knew  at 
the  time  of  the  receipt  to  be  colour  and  pretence  ;**  and^ 
it  appearing  that  the  defendants  had  no  reason  to  believe 
that  they  were  not  properly  appointed^  it  was  held  that 
they  were  not  so  chargeable. 

Lord  Campbell  C.  J.  As  to  the  questions  of  the 
power  to  adjourn,  and  the  proper  interpretation  of  the 
fee  table,  I  should  like  to  take  time  for  consideration. 
Bat,  on  the  point  whether  an  offence  has  been  com* 
mitted  by  the  defendant  acting  in  ignorance  of  the  fact, 
I  am  clearly  of  opinion  that  the  complaint  fiiils.  Actus 
Don  fisunt  reum  nisi  mens  sit  rea.  Here  the  defendant, 
very  reasonably  believing  that  there  were  two  sureties 
bound,  besides  the  principal,  has  not,  by  making  a 
chaige  in  pursuance  of  his  belief,  incurred  the  forfeiture : 
the  language  of  the  statute  is  '*  for  every  such  offence." 
If  therefore  the  table  allowed  him  to  charge  for  three 
recognizances  when  there  are  a  principal  and  two  sure- 
ties, he  has  not  committed  an  offence  under  the  Act. 
Rex  V.  Dobson  (a)  is  an  express  authority,  if  authority 
were  required.  On  this  point,  therefore,  I  feel  no  doubt 
in  giving  judgment  for  the  defendant 

Coleridge,  Wightman  and  Eblb  Js.  concurred. 

On  the  other  points : 

Cur,  adv,  vulL 

(a)  7  Ea$t,2\Q, 
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1856.  Lord  Campbell  C.  J.  now  delivered  the  judgment 

BowicAK      ^^  tt«  Court. 

In  this  case,  which  was  tried  before  me  at  Norwich,  a 
verdict  passed  for  the  plaintiff,  subject  to  leave  to  move 
to  enter  the  verdict  for  the  defendant  It  was  an  action 
for  penalties  against  the  clerk  to  the  justices  for  demand- 
ing and  taking  greater  fees  than  were  authorized  to  be 
taken  by  the  table  of  fees  ascertained,  approved  and 
confirmed  for  the  county  of  Norfolk  according  to  the 
provisions  of  stat  26  G.  2.  c.  14.  One  plea  was  that 
there  was  no  such  table  validly  made ;  on  which  there 
was  an  issue. 

Now  it  appeared  that  there  was  a  table  of  fees  in  use 
in  the  county  of  Norfolk  which  had  been  made  at  the 
Midsummer  General  Quarter  Sessions  of  the  peace  for 
Norfolk  in  1837.  That  table  was  submitted  fur  approval 
to  the  justices  at  the  ensuing  Michaelmas  Sessions ;  but 
that  Sessions  did  not  then  approve  of  it,  but  adjourned 
the  consideration  of  it  to  the  next  Sessions.  At  the 
ensuing  Epiphany  Sessions  the  table  was  considered  and 
approved  by  the  justices ;  and  at  the  ensuing  Assizes  it 
was  laid  before  the  Judges  and  by  them  confirmed. 

The  question  therefore  was.  Whether  this  table  was 
approved  of  as  required  by  stat  26  G.  2.  c.  14.  That 
again  depends  upon  Whether  the  Michaelmas  Sessions 
had  power  to  adjourn  the  consideration  of  the  table  to 
the  ensuing  Epiphany  Sessions. 

Now  it  is  clear  on  the  authority  of  decided  cases. 
Rex  V.  Justices  of  Wilts  (a)  and  Regina  v.  Belton  (6), 
that  in  general  the  Sessions  have  power  to  adjourn  the 
consideration  of  any  matter  before  them,  as  justice  may 

(a)   13  Eait,  362.  .  {b)   \\  A,  ^  E,  379. 
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require,  unless  the  Legblature  has  required  that  there        1856. 
AoM  be  an  act  done  by  a  particular  sessions.     In  that      bowmajT" 
case  there  is  a  limited  power  given  to  that  particular  ^* 

sessions ;  and  the  act  must  be  done  by  it  alone.     Now 
then  we  look  at  the  statute  in  this  case;  and  we  find 
that  the   Legislature  have  given   a  limited  power  of 
approval  to  one  particular  sessions  only,  viz.,  that  next 
bolden  after  the  making  of  the  table  of  fees.     Stat  26 
G.  2.  c.  14.  #.  1.,  after  providing  for  the  first  making  and 
eettliog  the  table  in  1753,  the  approving  it  by  the  justices 
''at  the  next  succeeding  general  Quarter  Sessions,"  and 
the  ratifying  and  confirming  it  by  the  Judges  of  Assize, 
enacts  that  *'  it  shall  and  may  be  lawful  for  the  said 
justices  of  peace,  in  their  respective  Quarter  Sessions 
assembled,  fi-om  time  to  time  to  make  any  other  table  of 
fees  to  be  taken  instead  of  the  fees  contained  in  the 
table  which  shall  have  been  ratified  and  confirmed  by 
the  Judges  of  Assize ;"  that  provides  for  the  making  of 
the  table,  which  was  rightly  made  here.     *'  And  after 
the  same  shall  have  been  approved  by  the  justices  of  the 
peace  at  the  next  succeeding  General  Quarter  Sessions, 
in  nuuiner  as  aforesaid,  to  lay  such  new  table  of  fees 
before  the  Judges  at  the  next  Assizes,  or  at  the  great 
Sessions  for  the  principality  of  fVaks  and  counties  pala- 
tine of  Chester,  Lancaster  and  Durham,  who  are  hereby 
impowered  and  authorized  to  approve  and  ratify  the 
same  in  manner  as  aforesaid,  if  they  think  fit ;  but  no 
table  of  fees  to  be  made  and  settled  by  the  said  respec- 
tive justices  of  peace,  shall  be  of  any  validity  or  effect 
whatsoever  until  the  same  shall  be  ratified  and  confirmed 
b;  the  said  Judges." 

Now  the  powers  of  approval  here,  and  that  of  altering 
the  table,  are  not  given  to  the  justices  generally,  but  to 
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1856.  those  of  a  particular  sessions;  we  think  the  approval  was 
f^^f^^  an  act  to  be  done  at  that  particular  sessions,  which  must 
Bltth.  "^  completed  and  done  by  that  sessions  only ;  and  here 
it  was  not  completed  by  them  but  adjourned  to  the 
next  sessions.  We  think  that,  notwithstanding  the 
general  power  of  sessions  to  adjourn,  which  we  are 
anxious  to  preserve,  the  Legislature  have  prescribed 
that  the  a[^roval  should  be  completed  by  that  sessions 
only ;  a  limitation  of  the  power  of  adjournment  which 
is  not  disputed  by  the  Judges  who  decided  Rex  v. 
Justices  of  mUs  {a)  and  Regina  v.  BeUon  {b).  This 
table  was  not  so  approved ;  and  therefore  we  think  that 
it  is  not  in  force,  and  that  no  action  lies  for  taking 
fees  contrary  to  it  This  disposes  of  the  whole  case,  as 
the  verdict  must  be  entered  for  the  defendant 

The  result  is  that  there  is  no  table  of  fees  now  in 
force  in  Norfolk ;  and  a  new  one  must  be  made.  We 
hope  that  those  whose  duty  it  is  to  frame  it  will  take 
care  to  avoid  the  ambiguity  which  exists  in  the  language 
of  the  present  table,  and  will  say  in  explicit  and  distinct 
language  whether  a  fee  is  to  be  taken  in  respect  of  each 
cognizor  who  enters  into  a  recognizance,  or  whether 
only  one  fee  is  to  be  taken  when  one  record  is  made  of 
several  cognizances  made  at  the  same  time,  and  subject 
to  the  same  condition. 

At  present  we  can  only  direct  that  the  rule  be  made 
absolute  to  enter  a  verdict  for  the  defendant 

Rule  absolute. 

(a)  13  Eatt,  352.  (6)  11  A,  ^  B.  379. 
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[1857.] 

IN  THE  EXCHEQUER  CHAMBER. 

[Mondojf, 
.  -Tfc  •^***  15th, 

Bowman  against  Blyth.  les?.] 

(On  Appeal.) 

^HE  pl^Dtiff  haviDg  appealed,  od  a  case  stating  the 
same  ^ts  as  are  stated  above,  the  case  was  now 
aigaed. 

Keaney  for  the  appellant,  plaintiff  below,  used  the  same 
arguments,  and  cited  the  same  authorities,  used  in  the 
Court  below,  with  the  addition  of  Rex  v.  The  Mayer  of 
Norwich  (a). 

Couehi  for  the  respondent,  defendant  below,  was  not 
called  upon  to  argue. 

CocKBUBN  C.  J.  We  are  unanimous  in  thinking  that 
the  deci«on  of  the  Court  of  Queen's  Bench  in  this  case 
m^t  to  be  aflSrmed.  Their  judgment  proceeds  on  the 
ground  that,  though  the  Court  of  Quarter  ^ssions  have 
in  general  power  of  adjournment,  yet,  when  an  Act 
giving  any  particular  jurisdiction  plainly  intimates  an 
intention  that  such  particular  jurisdiction  is  to  be  exer- 
cised by  one  particular  sessions,  that  sessions  cannot 
adjourn  it  to  another.  Here  the  Legislature  provides 
that  a  table  of  fees  being  made  by  one  sessions,  ^*  after 
the  same  shall  have  been  approved  by  the  justices  of  the 
peace  at  the  next  succeeding  General  Quarter  Sessions,** 
may  be  ratified  by  the  Judges  at  the  next  Assizes,  and 
become  valid.  I  quite  concur  in  the  opinion  of  the 
Court  below,  that  the  language  of  the  Legislature,  '*  next 

(a)  1  B.  4*  Ad.  310. 


V. 

Blttb. 
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[1857.]  sucoeeding  Genend  Quarter  SesBioiia^*  cannot  be  inter- 
BowxAs  pre^  to  extend  to  any  sobseqnent  sessions.  It  was 
contended  in  the  aignment  that  these  words  were  only 
directoiy ;  and  cases  have  been  cited ;  and  it  has  been 
aigued  that  in  all  Acts  the  object  of  the  Legislature  is  to 
be  looked  at  in  order  to  see  whether  words  are  directory 
or  not.  Even  if  we  were  to  adopt  that  test,  I  think  there 
would  be  very  good  reason  for  supposing  in  this  case 
that  the  Legislature  intended  that  the  table  of  fees 
'  should  be  considered  by  the  Quarter  Sessions  imme- 
diately following  that  at  which  it  was  made ;  for  there 
are  many  obvious  reasons  why  it  should  have  been  an 
object  to  have  the  confirmation  as  soon  as  poerable  after 
the  first  making.  But,  be  that  as  it  may,  the  language  is 
clear;  and,  if  we  did  not  give  it  effect,  I  see  nothing  to 
prevent  the  table  of  fees  firom  remaining  undealt  with  for 
any  number  of  sessions  after  it  was  made,  and  yet  being 
taken  up  and  approved  of  by  any  subsequent  sesMons. 
I  do  not  think  we  should  derire  to  put  such  a  construc- 
tion on  the  Act.  Even  if  it  was  desirable  so  to  do,  I 
think  when  I  find  the  positive  language,  **  next  succeed- 
ing** Sesaods,  that  we  should  not  be  justified  in  doing  sa 


Cbssswell  J.  concurred. 

Mabtin  B.  I  will  only  add  that,  though  I  do  not 
quesdon  that,  in  construing  Acts,  language  seemingly 
positive  may  sometimes  be  read  as  directory,  yet  such  a 
construction  is  not  to  be  lightly  adopted;  and  never 
when,  as  in  this  case,  it  would  really  be  to  make  a  new 
law  instead  of  that  made  by  the  Legislature. 

Watson  B,  and  Chanmell  B.  concurred* 

Judgment  affirmed. 


XX.   VICTORIA.  49 

1866. 


Gibson  against  William  Vablbt  and   Samuel  Tuesday, 

Varley. 


iUSH,  in  this  Term,  obtained  a  rule  calling  on  the  PUintiff  took 
"  oat  A  writ  of 

plaintiff  to  shew  cause  why  the  writ  of  summons  sammons 

against  «/l 

isoed  herein,  and  all  subsequent  proceedings  thereon.  Afterwards, 
sbould  not  be  set  aside  for  irregularity,  or  why  the  writ  service,  having 
of  gammons  should  not  be  amended  by  altering  the  date  the^  de- 
of  the  teste  to  the  day  of  resealing,  and  why  the  plaintiff  ^j^f  J^*  J"red 
tihwild  not  pay  the  costs  of  this  application.  ?J*®  ^lUid*^ 

The  rule  was  obtained  on  the  affidavit  of  the  attorney  and  then  served 

•'it  for  the  first 

fcr  the  defendants.     He  deposed  that,  in  July  1856,  time,  retaining 

the  original 

wfendants  purchased  of  plaintiff  wool  exceeding  the  teste.    Held 
^oe  of  600L ;   immediately  after  which  defendants  be^done,  Ti5 
«nt  to  plaintiff  a  cheque  for  600£  on  account,  and  |he*re8ealing7 
which  plaintiff  cashed.    That  plaintiff  claimed  a  balance  ^l^^^^^ 
of  28t ;  but  defendants  contended  that  the  balance  was  ^^^  ^^^^^of - 

ant  bad  made 

only  16i     On  25th  July  defendants  remitted  to  plaintiff  *  tender;  it 

.     .         appearing  that 

<  cheque  upon  the  same  bankers,  for  16/.     Plaintiff's  the  plaintiff 

had  acted  bona 

Attorney  acknowledged  the  receipt  thereof,  by  letter  of  fide,  and  had 
31st  Jufyf  in  the  words  following :  *' A  cheque  has  come  to  the  name  of 
to  Mr.  CUbsarCs  hands;  but  you  must  please  understand  L\he  defend. 
hedoes  not  accept  it  in  payment,"  Defendants' attorney  wt's  attorney. 
afterwards  wrote  to  plaintiff's  attorney  to  the  effect  that 
**the  8ud    defendants'*  considered    that  nothing   was 
owing  to  the  plaintiff  "  by  the  defendants,"  "  they  having 
paid  the  sum  of  616il  ;**  and  that  the  writer  would  give 
ao  undertaking   to   appear    to  any   process  plaintiff's 
▼ou  vn-  E  B.  &  B. 
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1856.       attorney  might  issue,  if  plaintiff  made  further  claim. 

Gibson       ^^  ^^th  Auffttst^  defendants'  attorney  received  a  letter 
Varlet.      f^om  plaintiff's  attorney  (containing  a  writ  dated  8th 
Auffust,  addressed  to  John  Varley^  and  the  cheque  sent 
on  25th  Jtdy)  in  the  words  following :  ^  I  inclose  writ, 
on  which  please  indorse  undertaking  to  appear.     I  also 
return  cheque  or  draft  for  16Z.  Os.  Od.^  which  I  gave  you 
notice  on  the  31st  ult.  would  noi  be  received  in  pay- 
ment"   That  defendants'  attorney  wrote  to  plaintiff's 
attorney,  stating  that  John  Varky,  the  fiitber  of  the  said 
defendants,  was  dead,  and  that  the  busineis  was  earned 
on  by  his  two  sons.    That  John  VarUy  the  father  died  in 
June  1855 ;  and  his  death  might  have  been  aaoertainied 
without  difficulty ;  '*  but,  as  I  verily  believe,  the  said 
plaintiff  or  his  attorney  made  no  inqirify  whatever,  but 
issued  the  said  writ  notwithstanding  the  receipt  of  the 
said  cheque,  and  returned  the  said  cheque  for  I6£, 
having  retained  the  same  nearly  a  fortnight,  entirely  for 
the  purpose  of  saddling  the  said  defendants  with  the  eests 
of  the  said  writ,  and,  as  I  believe,  without  any  intetiUon 
of  recovering  more  than  the  sum  of  lOil  previously  paid 
by   the   said  cheque."     On   11th  August^  d^ndants' 
attorney  caused  the  sum   of  16/.  to  be  tendered  to 
plaintiff  in  sovereigns,  which   he  refused  to  aeoept: 
**  and  his  said  attorney  has  since  repealed  the  said  writ, 
but  has  not  altered  the  date  thereof,  in  the  hope  that  he 
may  saddle  the  said  defendants  with  the  costs  thereof, 
even  if  his  client  should  not  recover  more  than  the  8dm 
of  16/.  in  the  said  action  actually  paid  by  ehe<}iie  bdfbt^ 
the  first  issue  of  the  said  writ" 

It  further  appeared  that  the  writ  of  summons  was 
originally  issued  on   8th  Augusty  against  John  Varky^ 
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and  not  against  WiUiam   Varley  and  Samuel  Varhy ;        1355 
that  the  writ  was  reaealed  on  19th  Anffust,  having  had       gimoh — 
the  names  of  WiUiam  Varley  and  Samuel  Varley  substi-      ^  ^- 
toted  therein  as  defendants  for  John  Varley,  since  the 
ttid  original  issuing. 

In  answer,  the  plaintiff's  attorney  deposed  that,  on 

25th  Jufy  1856,  he  directed  a  letter  to   ''Mr.  JoIm 

Varley/'  requesting  payment  of  S5L  I2s,:  he  received 

a  letter  signed  John  Varley,  disputing  the  claim,  and 

nfening  him  to  the  writer's  scdicitor,  the  deponent  first 

ttenticmed.     On  28th  July,  {daintiff 's  attorney  wrote  to 

deEmdants'  attcnmey  a  letter,  commencing,  ''  Mr.  John 

Varky  refen  me  to  you  as  his  1^^  adviser,'*  and  dis- 

cnnng  die  claim.     On  30th  Jufy,  defendants'  attorney 

replied  that  he  had  received  no  instructions  firom  Mr. 

f^arky.    On  31st  July,   plaintiff's  attorney  wrote    to 

defendants'  attorney,  requesting  Mr.  Varhjf%  decision 

by  die  fi)llowing  Monday,  and  informing  him  that  a 

ckqoe  had  come  to  plaintifi^s  hands,  but  would  not 

be  accepted  in  payment :  and  he  deposed  that,  hoping 

that  the  dispute  might  be  settled  without  resort  to  legal 

pooeedings,  he  considered  it  best  to  retain  the  cheque 

tOl  be  received  the  determination  of  the  defendants' 

attorney.     On  6th  Auyusi,  defendant's  attorney  wrote 

^  plaintiff's :  **  I  am  instructed  by  Mr.  Varley  to  state 

diat  Mr.  Gibean  has  no  claim  against  him ;  and,  in  case 

JQQ  iaaoe  any  process,  I  will  appear."    And  deponent 

added:  ^  Such  letter  not  referring  to  any  defendants, 

IB  would  be  inferred  fi'om  the  affidavit  of  the  said  John 

taghr'*  (attorney  of  the  defendants),  **  but  to  one  person 

Qoly,  which  person  I  considered  to  be  John  Varley. 

been  led  to  believe,  from  the  .correspondence 

B  2 
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1856.  above  set  forth,  that  the  actual  defendant  was  Jolm 
Gibson  Vdrley,  and  having  not  the  slightest  reason  to  believe 
Vablet.  otherwise,  I  sent  a  writ  on  the  9th  August  last,  in  which 
the  said  Francis  Johnson  Gibson  was  plaintiff  and  John 
Farley  defendant,  to  the  said  John  Taylor,  requesting 
him  to  indorse  undertaking  to  appear:  and  I  at  the 
same  time  returned  the  cheque  before  referred  to,  there 
being  an  end  of  any  friendly  settlement  I  received  a 
letter  fit>m  the  said  John  Taylor,  in  reply,  dated  12th 
August  1856,  in  the  words  following:  *  There  is  no 
Mr.  John  Farley:  he  died  twelve  months  ago;  and  the 
business  is  carried  on  by  his  sons  ;*  this  being  the  first 
intimation  I  had  that  John  Farley  was  not  the  actual 
defendant.  That  the  said  John  Taylor  and  the  said 
defendants  (If  their  intentions  had  been  correct)  ought 
in  the  first  instance  to  have  informed  me  that  the 
business  was  not  carried  on  by  John  Varley ;  and  that 
they  misled  me  by  their  correspondence;  and  that,  if 
I  had  any  intention  or  wish  to  saddle  the  said  defendant 
with  costs,  I  should  have  issued  a  writ  immediately  on 
being  instructed  in  the  matter."  The  clerk  of  the  last 
deponent  deposed  that,  about  15th  or  16th  August,  he 
called  on  the  defendants'  agents  in  London,  and  inquired 
of  their  managing  clerk  if  he  would  undertake  to  appear 
to  the  writ,  which  he  declined  to  do,-  stating  that  there 
was  no  such  person  as  John  Varley ;  that  the  names  of 
the  defendants  were  William  and  Samuel  Varley ;  and 
that  he,  if  deponent '  would  issue  a  new  writ,  would 
undertake  to  appear  for  them.  Deponent  observed  that 
there  would  be  no  occasion  to  issue  a  firesh  writ,  as  he 
could  amend  the  present  one  by  inserting  the  correct 
names,  the  same  not  having  been  served ;  to  which  the 
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managing  clerk   made    no  objection.      That  deponent        1856. 
amended  the  writ  accordingly^  and  took  it  with  a  copy       gibson 
thereof  to  defendants*  agents  on  22d  August;  when  the  .     v *!',..„ 
managing    clerk    refused    to    indorse    an    undertaking, 
Mying  that  he  was  instructed  by  defendants*  attorney 
not  to  do  anything  further.     That  defendants  applied 
at  Chambers  to  set  aside  the  writ ;  when  Bramwell  B. 
referred  the  application  to  this  Court.     That  his  Lord- 
ship had  required  a  clerk  from  the  writ  office  of  this 
Court  to  be  brought  before  him,  to  state  the  practice 
of  the  office  as  regards  amendments  or  alterations  in 
viits  of  summons.     '*  That  a  clerk  from  the  writ  office 
did  accordingly  attend  before  his  Lordship,  and  then 
suted  that  such  alterations  as  had  been  made  in  the 
writ  m  this  action  were  always  allowed,  and  were  con- 
lUDtly  made  any  time  before  service  of  the  writ,  but 
not  afterwards ;    and  that   the   teste  or  date  of  such 
altered  or  amended  writs  was  never  altered,  but  always 
remabed  the  same  as  when  the  writ  first  issued.     That 
I  believe  the  object  of  the  defendants*  attorney  is  to 
deprive  the    plaintiff  of  any   costs;   as   I   have   been 
ioibnned  and  believe   that,  between  the  teste  of  the 
writ  and  the  amendment  and  reseating  thereof,  a  tender 
was  made  on  behalf  of  the  defendants  of  a  certain  sum 
in  discharge  of  the  pl^ntifPs  claim ;   and,  should  the 
plabtiff  recover  no  more  than  such  sum  so  tendered, 
aod  the  writ  should  be  either  set  aside  or  the  teste 
dtered  to  the  date  of  the  amendment  thereof,  the  action 
would  not  have  been  commenced   at   the   time   such 
tender  was  made." 
On  an  earlier  day  in  this  Term  (a\ 

(a)  November  18th.     Before  Coleridge,  Wightman  and  Erie  3%      Lord 
ConpM  C.  J.  was  present  during  a  part  of  the  argument. 


S4  inrHACT^nAj;  tekm. 


"  the  writ  Aoald  hate  been  teiied  jAct  the  irtrrfng;.    In 
XKBnifli  ▼.  fTifiin^  Uj^  auler  the  old  tBaHkc,  it  was 
IkU  dHt  die  retnra  day  in  m  wik  nd^  be  altered,  and 
die  vrit  leaealed,  withoot  anewflHnp^pnmded  dbat  tbe 
newretnin  daj  was  not  beyond  die  time  at  wfaidi  it 
ni^it  hate  been  made  iHiimalJe  at  firsL     Now,  by 
the  writ  gjben  in  die  Common  Law  Prooednie  Act, 
1852  (15  ft  16  Viet,  c  76.>  Schednk  (A.)  No.  L,  the 
appearance  is  to  be  widnn  eight  days  of  the  aerrice:  no 
alteratiany  dierefare,  made  bcfcre  the  seirice  can  pre- 
jodice  a  defendant.     Further,  it  was  held,  under  the  old 
piBCtioe;,  that  a  writ  against  fbor  defendants,  describing 
three  of  diem  accnratel  v  and  the  fonrdi  inaocorately, 
might  be  senred  on  the  tiiree,  and  the  name  of  the 
fborth  mi^t  be  altered,  and  the  writ  resealed;  and  that 
it  woald  then  be  good  against  all ;  AnamynHms  {b)  case 
in  Chittft  Reports.  It  is  tme  that  in  Kmight  ▼.  Warren  (r) 
it  was  held,  by  Cokridye  J.,  that  a  defective  writ,  baring 
been  altered  and  resealed,  should  be  dated  on  the  day 
of  resealing.      Bat  there  the  writ,  which  had  a  wrong 
party  named    as  phuntiff,  had   been  served,  and    an 
appearance  entered,  before  the  alteration :  the  writ  had 
done  its  work  in  its  original  form ;  and  the  altered  writ 
was  in  eflect  a  new  writ     [Coleridge  J.     It  is  said,  in 
1  ChUt.  Archb.  /V.  186  (9th  ed.),  that  "^a  writ  may  be 
altered  and  restamped  before  it  is  served,  but  not  after- 
wards, without  any  order  allowing  an  amendment     I^ 
after  being  altered,  it  be  restamped  on  a  difierent  day 
to  the  original  teste,  the  teste  must  be  altered  to  make 

(a)  I  B.^C.  111. 

(6)  Note  (a)  to  Tomlin  v.  Preston,  1  Chitt.  R.  398. 

(e)  7  DowL  P.  C,  663. 
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it  correspaad  with  the  tiioe  of  resealing,  for  it  will  be        ]856. 
coosidered  as  having  issued  at  that  time."    Knight  v.       gibsou 
Warren  (a)  is  cited.    Look  also  at  Ashburton  v,  Sykes  (b).]      vaIley 
That  was  the  case  of  a  writ  of  trial.     {^Coleridffe  J.     It 
is  there  said,  generally,  that,  when  a  writ  is  reseated^  *^  it 
beoones  a  new  writ,  from  the  day  of  resealing  to  the 
new  day  of  retoro.'^  In  8igger»  ▼.  Sansom  {c)  proceedings 
were  set  aside  because  the  writ  of  summons  had  been 
altered,  as  to  the  county,  without  being  resealed :  but  it 
seems  that,  if  it  had  been  resealed  before  senrice,  the 
writ  would  have  been  valid.     [Cb&ru/^e  J.  referred  to 
BraUhwttiie  v.  Lord  Mantford  {dy\    That  case  is  a  strong 
luAoricy  agaifist  the  present  rule.     It  is  only  by  express 
ouictment  (sect  11  of  The  Common    Law  Procedure 
Act,  1852)  that,  in  the  case  of  writs  not  served,  the 
t'ttealiiig  is  daied.     That  is  only  for  the  purpose  there 
eootemplaled. 

PrvUke^  contra.     If  the  argument  on  the  other  side 
he  correct,  the  Statute  of  Limitations  might  always  be 
(lefested  by  taking  a  writ  out,  and  afterwards  altering  it. 
[Cokridge  J.     Why  should  that  not  be  so,  if  the  writ 
WIS  originally  meant  for  the  same  defendant?]     That  is 
ittt  10  here,  as  the  affidavit  shews.     The  general  rule  is 
tint  ''every  writ  of  summons  shall  bear  date  on   the 
dftj  on  which  the  same  Aall  be  issued ;"  sect  5  of  The 
Coiuioii  Law  Procedure  Act,  1852.     The  issuing  is  now 
only  the  getting  die  writ  sealed  at  the  office.      And 
Aerefore,  if  there  be  an  alteration  and  a  new  scaling, 
there  is  a  new  writ.     The  language  of  the  Judges  is  to 

(a)  7  DowL  P.  a  663.  (6)  1  Z>.  ft-  X.  133. 

(0  3  Moort  ft-  S,  194.  (</)  2  Cr,  ft-  M.  408. 
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1355.  that  effect.  In  Kmffht  ▼.  Warren  (a)  Coleridge  J.  said, 
Qjj^^jj  **  This  writ  most  be  considered  as  having  issued,  in  fiu:t, 
,^  ▼•  when  it  was  resealed."     In  Ashburtan  v.  Sykes  {b)  the 

Vablbt.  ,  •  t 

language  was  simikr,  as  has  been  pointed  out  [Erie  J. 
Sorely  it  is  quite  idle  to  say  that  all  resealing  b  creating 
a  new  writ.]  That,  of  course,  will  not  be  the  effect 
where  the  resealing  is  by  order  of  the  Court. 

Lord  Campbell  C.  J.  As  I  heard  only  a  part  of  the 
argument,  I  shall  give  no  opinion. 

Cur.  adv.  vult. 

CoLEBiDGE  J.  now  delivered  the  judgment  of  the 
Court. 

Upon  reading  the  affidavits  in  this  case,  it  appears 
that  the  pkuntiff's  attorney  is  entirely  exculpated  from 
any  imputation  of  a  desire  to  make  costs  and  prevent 
the  effect  of  a  tender  before  action.  There  was  no 
hurry  in  suing  out  the  writ;  the  cheque  which  had 
been  sent  to  the  plaintiff  was  not  returned  because  it 
was  a  cheque,  but  because  the  amount  was  considered 
insufficient  It  b  clear,  too,  that,  as  to  the  mistake  in 
the  defendants'  name,  the  plaintiff^s  attorney  was  led 
into  it  by  one  of  the  defendants  himself^  and  their 
attorney.  Down  to  the  issuing  of  the  writ  the  defend- 
ants* attorney  described  his  client  as  John  Varley ;  letters 
were  addressed  to  him ;  and  he  was  described  in  letters, 
received  by  him  or  his  attorney,  as  John  Farley  ;  and  in 
the  answers  the  mistake  was  not  pointed  out :  and,  until 
the  defendants*  attorney  knew  that  the  writ  had  been 

(a)  7  DowL  P.  C.  663.  (6)  \  JD,  ^  L.  133. 
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sued  out,  it  is  clear  that  the  plaintiff's  attorney  thought  1856. 
tbere  was  but  one  defendant,  and  that  his  name  was  gibsom 
John  Varley. 

This  application,  therefore,  must  stand  or  fall  strictly 
upon  the  practice :  and  the  question  is,  whether  a  plain- 
tiff is  or  is  not  at  liberty  before  service  of  a  writ  of 
smnmons   to  correct  a  mistake   in   the   name   of  the 
defendant  or   the   number  of  the   defendants  against 
wbom  he  has  sued  it  out,  without  altering  the  teste  of 
it    If  the  answer  to  this  is  to  depend  on  what  is  stated 
far  the  plaintiff,  without  any  counter  allegation  on  the 
other  side,  it  will  be  in  the  affirmative :  an  officer  of  our 
Court  ai^)ear8  to  have  certified  to  the  Judge  at  Cham- 
bers, who  applied  to  him  on  the  subject,  that  this  was 
permitted  in  our  Court     According  to  the  authorities 
cited  m  the  argument,  the  balance  is  clearly  in  favour 
of  this  practice ;  the  writ,  under  the  circumstances,  not 
being  made  a  new  writ  by  the  alteration,  but  remaining 
the  same.     And  the  reason  of  the  thing  appears  to  us 
to  be  the  same  way.     It  was  admitted,  in  the  argument, 
tbat,  before  the  service  of  the  writ,  and  while  it  was  in 
the  plaintiff's  possession,  it  was  in  his  power  to  make  it 
perfect  for  the  purpose  for  which  he  first  sued  it  out,  by 
correcting  any  mistake  into  which  he  had  fallen  as  to 
the  name  or  address  of  the  person  against  whom  he  had 
originally  sued  it  out.     If  he  may  do  this,  and  is  not 
driTen  for  every  such  correction  to  sue  out  a  new  writ, 
the  consequence  surely  is  that  the  corrected  writ  is  still 
the  old  writ ;  else  the  power  to  amend  means  nothing 
at  alL    But,  if  it  remains  the  old  writ,  the  original  teste 
is  the  proper  one  to  be  continued.     And  no  injustice 
flows  from  this.     Whatever  advantage  the  plaintiff  can 
ieriYe  from  the  time  at  which  the  writ  issued  he  ought 
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not  to  be  deprived  of  because  he  has  made  a  mistake  in 
the  name  or  address  of  the  defendant,  and  afterwards 
corrected  it  before  the  defendant  has  even  any  know- 
ledge of  the  wriL  Whatever  consequences  depend  on 
the  service  of  the  writ  will  remain  exactly  the  same  after 
the  alteration  as  before. 

This  rule  must  therefore  be  dischaiiged,  and,  having 
been  moved  with  costs,  with  costs. 

Rule  discharged,  with  costs. 


Tueidajf, 
Novembtr  25tb. 


Spbye  against  Porter. 


The  fint  count  ^HE  first  count  of  the  declaration  alleged  that  the 
stated  that  plaintiff  and  one  Francois  Rosazy  before  and  at  the 

plaintiff  was 
in  possession 

of  docomenti  and  information  which  would  prove  defendant  entitled  to  property  not  then 
in  defendants*  possesnon,  and  of  which  d<Bfeadant  was  not  aware :  that,  by  written  agree- 
ment, after  reciting  as  above,  and  that  plaintiff  proposed  to  give  defendant  all  the  documents 
in  plaintiff^s  possession  on  d^endant  agreeing  to  pay  plaintiff  one  fifth  of  the  value  of  the 
property  if  it  should  come  into  hb  possession,  to  which  defendant  agreed,  defendant,  in 
consideration  of  the  premises,  agreed  that,  if  by  the  documents  and  information  defendant 
should  become  poisessed  of  any  property  not  then  in  his  possession  or  that  he  did  not  know 
of,  he  would  pay  to  pUtiBtiff  one  fiftn  of  the  vriue  of  the  said  propertv  **  to  be  recovered  and 
possessed  by  the  defendant  as  aforesaid  ;**  and  it  was  agreed  that  *'  defendant  should  not  be 
compelled,  for  the  purpoees  of  that  agreement,  to  take  any  proceedings  at  law  or  in  equity 
to  recover  the  said  property  or  anv  psrt  thereof;'*  provided  that,  if  defendant  did  not  become 
possessed  of  any  property, he  should  not  be  called  upon  to  pay  any  money  whatever,  and  that, 
if  he  **  did  not  thmk  proper  to  proceed  to  recover  the  property,**  be  would  return  the  papers, 
and  the  agreement  snould  be  cancelled.  Averment  (hat  plaintiff  gave  defendant  the  docu. 
ments  and  information ;  and  defendant,  upon  the  documents  and  information,  took  **  pro- 
ceedings in  equit?  uid  Uw  to  recover,  and  did  proceed  to  recover,  and  by  the  said  documents 
and  information  aid  actually  recover,  and  did  actually  1»eoome  possessed  of,'*  property  wfhidk 
at  the  time  of  the  agreement  was  not  in  his  possession  and  which  he  then  did  not  know  of. 
Breach,  that  defendwit  had  not  paid  the  fifth  of  the  value. 

On  demurrer  to  plea,  held  that  the  agreement  as  stated  in  this  count  did  not  disclose 
champerty  or  maintenance,  and  that  the  count  was  good. 

Plea,  that  T,  died  a  bachelor  and  intestate,  possessed  of  personal  property,  without. any 
known  relation,  and  administration  was  granted  to  the  solicitor  of  the  Treasury  as  nominee 
of  the  Queen.  That,  at  the  time  of  the  unlawful  agreement  after  mentioned,  defendant  had 
no  knowledge  that  ho  was  next  of  kin  to  T.  or  entitled  to  the  pro|>erty  :  and  plaintiff 
represented  to  defendant  that  plaiitiff  would  give  such  information  and  evidence,  if  it 
became  necessary  for  defendant  to  institute  proceedings  in  law  or  equity  for  the  recovery 
of  the  property,  that  by  means  of  such  information  and  evidence  defendant  should  recover 
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dme  of  the  making  of  the  agreement  next  mentioned,  lS56. 

alleged   they  were,   and   they   in   fact  then   were,   in  spbyb 

ponenioD  of  certain  documents  and  information  which  portkr. 
woald  prove  that  the  defendant  was  entitled  to  certain 

property  not  then  in  the  defendant's  possession  or  control,  the  property, 

DOT  which  he  was  then  aware  of;  and  they  proposed  to  woulVentu- 

p?e  the  defendant  all  the  documents  and  information  m^t*^X^ 

in  their  possession  on  the  defendant  agreeing  to  pay  ^I^qUa^^]^^ 

them  eadi  one  fifth  of  the  valoe  of  the  property  if  the  d^  of  ^^®. . . 

,  property  which 

8une  should  actually  come  in  the  defendant's  possession ;  defendant 

should  so  re- 

to  which  proposal  the  defendant  had   agreed.     And  cover.    That 
tbeieapoD,  on  4th  November  1852|  by  an  agreement  in  was  unlawfully 
wridogmade  between  the  plaintiff,  therein  described  as  ^Jintiffand 
a  genealogist,  and  the  said  F.  RasaZy  of  the  one  part,  pi\fntiffVhould 
and  the  defendant  of  the  other  part,  after  reciting  that  f^^^^ll  '^^^ 
the  plaintiff  and  F.  Rosaz  alleged  that  they  were  in  ?^»*^5«  ^^' 

^  as  oeiore  jf 

poiKarion  of  certain  documents  and  information  which  and  that,  if  bv 

.      means  of  such 

ivtmld  prove  that  the  defendant  was  entitled  to  certain  information 

and  evidence 

defendant 

Aodd  reoorer  the  property,  defendant  should  nay  plaintiff  one  fifth  of  the  property  so  to 

be  isoofered.    That,  in  and  for  tiie  purpose  or  cairying  out  the  agreement,  and  in  order 

to  neve  to  plaintiff  one  fifth  of  the  property  so  to  be  recovered,  defendant  entered  into  the 

imment  mentioned  in  the  first  count.    That  proceedings  were  taken  in  Chancery  and 

t  B.  by  defendant  for  recorering  the  property ;  and  information  and  evidence  was  given 

I9  plaintiff  in  pursuance  of  the  agreement,  and  defendant  recovered  the  proper W  as  next 

01  lis  to  T.,  which  was  the  property  aientioned  in  the  first  couat.     That  plaintiff  was 

Q0(  intflnested  in  any  of  the  property  save  under  the  agreement.    And  so  the  agreement 


Hddy  on  demurrer,  that  the  plea  shewed  maintenance  and  was  good. 

t%ere  were  also  counts  for  work  and  labour,  for  the  price  of  documents  delivered  by 
plaintiff  to  defendant,  for  money  paid,  and  on  accounts  stateid. 

Pteft  to  these  counts,  staHng  ^e  facts  and  the  agreement  as  in  the  preceding  plea,  and 
that  the  daim  of  defendant  was  for  work  and  labour  performed,  for  documents  delivered  and 
bt  Booey  paid.  In  carrying  the  agreement  into  effect,  and  for  accounts  stated  in  respect  of 
doeanMiits  detirered  and  money  pud  in  so  doing. 

Held,  on  denunrer,  a  good  plea,  as  shewing  maintenance. 

PlflBi  to  1st  eount,  and  to  so  much  of  the  claim  in  the  other  counts  as  related  to  any 
matter  bappcming  before  the  vesting  order  after  mentioned,  imprisonment  of  plaintiff  for 
debt,  mad  petition  by  him  to  the  Insolvent  Court,  after  the  promise  in  the  first  count,  and 
alter  the  accruing  of  the  causes  of  action  in  the  other  counts  pleaded  to,  and  a  vesting  order 
by  llMt  Govt  hShirt  the  commencement  of  the  suit.  There  was  no  allegation  that  the 
Mwrnrr  had  interfered. 

On  dcmuiici,  held  that  the  interest  in  the  contract  stated  in  the  first  count  was  part  of 
the  insoltent*8  estate  and  vested  in  the  assignee,  and  that  the  plea  to  the  first  count  was 
l^ood  :  it  was  admitted  to  be  a  good  plea  as  to  the  rest  of  the  claim  pleaded  to. 
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1H56.  property  not  then  in  bis  possession  and  control,  nor 
Sprye  which  he  was  aware  of,  and  that  they  had  proposed  to 
Porter.  ^^^^  defendant  all  the  documents  in  their  possession  on 
the  defendant  agreeing  to  pay  them  each  one  fifth  of 
the  value  of  the  property  if  the  same  should  actually 
come  into  his  possession,  to  which  proposal  the  defend- 
ant agreed :  defendant  therefore,  in  consideration  of  the 
premises,  agreed  that,  if  by  the  said  documents  and 
information  of  the  plaintiff  and  F.  Rosaz  the  defendant 
should  actually  become  possessed  of  any  property  not 
then  in  his  possession  or  control  or  that  he  did  not 
know  of,  he,  defendant,  would  pay  to  each  of  them, 
plaintiff  and  F,  Rosazy  one  fifth  of  the  value  of  the  said 
property  to  be  recovered  and  possessed  by  defendant  as 
aforesaid.  And  it  was  thereby  agreed  that  defendant 
should  not  be  compelled,  for  the  purposes  of  that  agree- 
ment, to  take  any  proceedings  at  law  or  in  equity  to 
recover  the  said  property  or  any  part  thereof;  and  that 
any  information  defendant  should  obtain  he  should  not 
nor  would  make  known  the  said  documents  or  informa- 
tion to  any  person  whatsoever  without  the  consent  in 
writing  of  the  parties  of  the  first  part ;  and  the  defendant 
thereby  agreed,  if  the  said  property  should  be  recovered 
by  him,  to  execute  all  proper  documents  at  the  proper 
time  to  vest  in  each  of  them,  plaintiff  and  F.  RosaZy 
one  fifth  as  aforesaid  provided,  and  it  was  thereby 
understood  and  agreed  that,  if  defendant  did  not 
become  possessed  of  any  property,  he  should  not  be 
called  upon  to  pay  any  money  whatsoever,  and  that,  if 
defendant  did  not  think  proper  to  proceed  to  recover 
the  property,  he  would  return  the  papers,  and  that  the 
said  agreement  should  thereon  be  cancelled.  Averment, 
that  plaintiff  and  F.  Rosaz  did,  upon  the  making  of  the 
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said  agreement,  duly  give  to  defendant  all  the  said  docu-        1856. 
ments  and  infonnation  mentioned  and  referred  to  in  the 
eaid  agreement,  and  so  in  their  possession  at  the  time  of 
the  making  thereof;  and  that  defendant,  upon  the  said 
documents  and  information  so  as  aforesaid  given  to  him, 
did  afterwards  take  certain  proceedings  in  equity  and  at 
law  to  recover,  and  did  proceed  to  recover,  and  by  the 
said  documents  and  information  did  actually  recover, 
and  did  actually  become  possessed  of,  certain  property, 
to  wit  a  sum  of  52fil2L  Is.  6d,^  which,  at  the  time  of 
the  making  of  the   said  agreement,   was  not  in  his, 
defendant's,  possession  or  control,  and  which  he  then 
did  not  know  o£     Averment,  that  plaintiff  has  always 
been  ready  and  willing  to  do  and  did  do  all  things  on 
bis  part  which  it  was  necessary  he  should  be  ready  and 
willing  to  do,  and  should  do,  and  all  conditions  prece- 
dent have  been  performed,  and  all  things  and  events 
hafe  happened,  and  taken  place,  to  entitle  the  plaintiff 
to  be  paid  by  defendant  one  fifth  of  the  value  of  the  said 
property,  to  vrit  the  said  sum  of  52,012Z.  Is.  6d.,  so  by 
defendant  recovered,  and  so  by  him  actually  become 
possessed   of  as  aforesaid,   and   to   have   executed   by 
defendant  all  proper  documents  to  vest  in  plaintiff  one 
fifth  of  the  value  of  the  said  property  or  sum  so  by 
defendant  recovered  and  become  possessed  of  as  afore- 
said, and  to  have  the  said  agreement  performed  by 
defendant  on  his  part ;  and  the  time  for  so  doing  has 
elapsed :  yet  that  defendant  has  made  default  in  paying 
and  has  not  paid  to  the  plaintiff  one  fifth  of  the  value  of 
the  ]m>perty,  to  wit  the  said  sum  of  52,012/.  \s.  6d.,  so 
by  defendant  recovered  &c,  by  the  means  aforesaid ; 
and  the   said  one  fifth   of  the  value   &c.,  amounting 
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purpose  of  obtaining  letters  of  administration  of  all  and        1856. 
angular  the  goodi>  Ac.,  of  the  said  deceased  W.  T.  for       g^^ 
Her  Migeaty's  use.     And  such  proceedings  were  there- 
upon had  that  afterwards,  to  wit  on  2^  April  1848,  it 
was  decreed  by  the  said  Court  that  letters  of  administra- 
tioQ  of  the  goods  of  the  add  W.  T.^  so  dying  a  bachelor 
intettate,  without  parent  &c.  or  any  known  relation, 
should  be  committed  and  granted,  to  wit  to  the  said 
6.  Maukf  as  the  nominee  and  for  the  use  of  Her  said 
Majesty.    That,  no  person  or  persons,  as  next  of  kin 
or  otherwise  «atitled  to  have  any  right,  title  or  interest 
in  or  to  the  peraonal  estate  of  the  said  fF.  7.,  having 
ippesred  or  claimed  to  be  entitled  thereto  or  to  the 
tdniiiistratioa  diereof  as  against  the  right  and  title  of  Her 
and  Mqesty  or  the  said  G.  M.  as  the  nominee  of  Her 
lud  Mqesty,  thereupon,  and  before  the  making  of  the  said 
imlawfbl  agreement,  to  wit  on  8th  August  1848,  adminis- 
tn&m  of  all  &c.  which  were  of  the  said  W,  T.  deceased 
it  tke  time  of  his  death,  who  died  intestate,  by  the  Arch- 
Wiop  of  Canterbury  was  granted,  to  wit  to  the  said  G. 
Maule,  as  and  being  the  nominee  &c.  for  the  use  and 
benefit  of  Her  saod  Majesty.    That,  G.  Matde  having 
iftenrards  died,  thereupon  afterwards,  and  after  the  death 
€f  the  said  O.  Mauk  and  before  the  nudiing  of  the  said 
agreement,  and  upon  the  passing  of  a  certain  Act  &c. 
(15  &  16  VieL  e.  3.,  ^  To  provide  for  the  administration 
of  personal  estates  of  intestates  and  others  to  which  Her 
Miyes^  may  be  entitled  in  right  of  her  prerogative  or 
in  right  of  her  Dudiy  of  Lancaster*'),  the  said  adminis* 
trntion  &c  did,  by  virtue  and  under  and   in  pursuance 
ef  the  said  Act,  devolve  upon  and  become  vested  in  tbe 
SoKoitor  for  the  afiahs  of  Her  said  Majes^f's  Treasury 
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1856.  fo^  ^b^  ^ii^G  b^ii^y  to  wit  one  Henry  Revell  Reynolds^ 
gpj^Y,  whereof  plaintiff  had  notice.  That  afterwards,  and 
before  and  at  the  time  of  the  making  of  the  said 
unlawful  agreement  hereinafter  mentioned,  defendant 
had  no  knowledge  that  he  was  next  of  kin  or  one  of  the 
next  of  kin  of  the  said  W,  71,  or  that  he  was  in  any 
way  entitled  to  the  said  property  or  peraonal  estate 
of  the  said  W.  T.  deceased,  or  to  any  part  thereof: 
and  plaintiff  and  the  said  Francois  Rasaz  represented 
and  stated  to  the  defendant  that  they  would  supply  and 
give  such  information  and  evidence,  in  case  it  should  be 
or  become  necessary  that  proceedings  should  be  had  and 
taken  by  the  defendant,  to  wit  at  law  or  in  equity,  for 
the  recovery  of  the  sidd  property  vested  in  the  said 
H.  R.  Reynolds  as  such  administrator  as  aforesaid,  that 
through  and  by  means  of  such  information  and  evidence 
defendant  should  and  might  successfully  recover  the 
said  property,  provided  defendant  would  enter  into  an 
agreement  with  plaintiff  and  the  said  F.  Rasaz 
to  pay  each  of  them  part,  to  wit  one  fifth  part,  of  the 
amount  of  the  property  the  defendant  should  or  might 
so  recover  in  that  behalf.  That  it  was  thereupon  wrong- 
fully and  unlawfully  agreed  by  and  between  plaintiff, 
the  said  F,  Rasaz  and  defendant,  that  plaintiff  and  the 
said  F.  Rasaz  should  give  and  supply  such  information 
and  evidence,  in  case  it  should  be  or  become  necessary 
thaf  proceedings  should  be  had  and  taken  by  the  de- 
fendant, to  wit  at  law  or  in  equity,  for  the  recoveiy  of 
the  said  property,  that,  through  and  by  means  of  such 
information  and  evidence  the  defendant  should  and 
might  successfully  recover  the  said  property ;  and  that, 
if,  by  and  through  the  means  of  such  information  and 
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efidenoe,  defendant  should  actually  recover  the  said        1856. 
property,  that  defendant  should  pay  to  each  of  them,        sprtb 
the  plaintiff  and  the  said  F.  Raaz^  one  fifth  of  the  said      porter 
property  so  to  be  recovered  by  defendant.     That,  in 
ind  about  and  for  the  purpose  of  carrying   the  said 
unlawful  and  corrupt  agreement  into  effect  and  ezecu- 
tioD,  and  for  the  purpose  of  securing  and  in  order  to 
Mcure  to  plaintiff  and  the  said  F.  Basaz  respectively 
the  siid  one  fifth  part  of  the  said  property  so  to  be 
leoovered  as  aforesaid,  defendant  made  and  entered  into 
the  alleged  agreement  in  the  first  count  of  the  declara- 
UoD  mendoned*     That  thereupon  proceedings,  to  wit 
in  Her  Majesty's  High  Court  of  Chancery  and  in  Her 
Majesty's  Court  of  Queen's  Bench  at  Westminster,  were 
hadaod  taken   by  defendant  for  the  recovery  of  the 
nid  property,  and  that  information  and  evidence  was 
gifen  and  supplied,  to  wit  by  plaintiff  and  the  said 
F,  Bosaz,  in  the  said  proceedings  under  and  by  virtue 
ud  in  pursuance  of  the  said  unlawful  agreement ;  and 
that  defendant  recovered  the  said  property,  to  wit  as 
being  the  next  of  kin  of  the  said  fF.  T.  deceased.     That 
the  said  property  in  the  6rst  count  alleged  to  have  been 
itcovered  by  and  to  have  actually  become  possessed  of 
bj  defendant  was  and  is  the  same  identical  property 
recovered   by  defendant   as  in   this   plea   mentioned. 
Ihat  the  plaintiff  and  the  said  jP.  Rosaz  were  not,  nor 
was  either  of  them,  entitled  to  or  interested  in  any  of 
the  said  property  so  recovered   as  aforesaid,  save   as 
voder  the  said  unlawful  agreement     And  so  the  de- 
fendant suth  that  the  said  agreement  and  promise  in 
the  said  first  count  mentioned  was  and  is  void  in  law. 

Plea  8.    To  the  plaintiff's  claim  in  respect  of  the 
tooney  counts.     Averments  as  in  the  7th  plea,  down 
▼OL.  vn.  F  E.  &  B. 
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1856.       ^  ^^^  including  the  allegation  of  the    recovery  by 

^^^      defendant  and  the  negation  of  the  interest  of  plaintiff 

^  V-  and  F.  Rosaz.     Further  averments:    That    the  said 
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claim  of  plaintiff  in  the  declaration  mentioned,  so  far  as 
relates  to  the  said  money  counts,  was  and  is  in  respect 
of  work,  labour,  care>  diligence,  journeys  and  attend- 
ances  of  plaintiff  respectively  done,  performed,  given  and 
bestowed  in  and  about  and  in  respect  of  the  carrying 
into  execution  and  effect  the  said  last  mentioned 
unlawful  agreement,  and  in  respect  of  the  price  and 
value  of  documents  and  writings  respectively  furnished 
and  delivered  in  and  about  and  in  respect  of  the 
performing  and  carrying  into  execution  and  effect  the 
said  last  mentioned  unlawful  agreement,  and  for  and  in 
respect  of  money  and  materials  disbursed,  provided  and 
paid  in  and  about  and  in  respect  of  the  performing^ 
carrying  into  execution  and  effect,  the  said  last  men- 
tioned unlawful  agreement,  and  in  respect  of  accounts 
stated  of  and  concerning  the  price  and  value  of  the 
documents  end  writings  so  furnished  and  delivered,  and 
of  and  concerning  the  money  disbursed  and  paid  in  and 
about  and  in  respect  of  the  performing  and  carrying 
into  execution  and  effect  the  said  last  mentioned  un- 
lawful agreement  as  aforesaid  respectively,  and  not 
otherwise  or  in  respect  of  any  other  matter  or  thing 
whatsoever. 

Plea  9.  To  the  plaintiff's  claim  in  respect  of  the 
money  counts.  That  the  solicitor  for  the  affairs  of  Her 
Majesty's  Treasury  for  the  time  being,  to  wit  the  said 
H,  R.  Reynolds^  having,  under  and  by  virtue  of  die 
provisions  of  the  said  Act  in  the  7th  plea  mentioned, 
become  and  being  such  administrator  as  in  the  7th  plea 
mentioned,  certain  proceedings  were  instituted  and  had 
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against  him^  as  such  administrator,  in  Her  Majestj*8        IS56. 

High  Court  of  Chancery  by  certain  persons  claiming  to       smi 

be  next  of  kin   to  the  said   W.  T.  deceased,  for  the      -,  ^• 

purpose  of  obtaining  such   and  so  much  of  the  said 

estate  or  property  in  the  said  7th  plea  mentioned  as  was 

tested  in  the  said  JET.  R.  Reynolds^  as  such  administrator 

as  aSoresaid,  as  the  said  persons  so  claiming  to  be  next 

of  kin  as  aforesaid  might  be  entitled  in  that  behal£ 

And  in  such  proceedings  the  now  defendant  claimed 

abo  to  be  next  of  kin  to  the  said  W.  T.  and,  as  such, 

entitled  to  the  said  estate  and  property.    That  it  was 

diereopon  wrongfully  and  unlawfully  agreed,  to  wit  by 

and  between  the  now  plaintiff  and  the  now  defendant, 

that  plaintiff  should  maintain,  support  and  uphold  the 

now  defendant  in  the  sud  proceedings,  and  in  the  now 

defendants  said  claim  therein  as  such  next  of  kin,  to 

wit  by  information,  evidence  and  documents  in  that 

behalf  and  that,  in  case  of  the  now  defendant  recovering 

aodi  property  as  such  next  of  kin,  the  now  defendant 

^Mmld  pay  to  the  said  now  plaintiff  one  fifth  of  the 

pioperty  so  to  be  recovered.    That  the  now  plaintiff 

was  Dot  interested  in  or  entitled  to  the  said  property  or 

aoj  part  thereof,  save  as  under  the  said  last  mentioned 

unlawful  agreement     That  the  claim  of  the  plaintifis 

in  the  declaration  mentioned,  so  far  as  relates  to  the 

Bttd  money  counts,  was  and  is  in  respect  of  work,  &c. : 

iBegadons,  as  in  plea  8,  referring  to  the  agreement  in 

tiiis  plea  allied,  mutatis  mutandis. 

Plea  11.  To  the  first  count,  and  to  so  much  of 
plantiff's  claim  in  that  behalf  as  relates  thereto,  and  as 
to  so  much  and  such  part  of  plaintiff's  claim  under  the 
OKmey  counts  as  relates  to  any  matters  happening  before 
^making  of  the  vesting  order  hereinafter  mentioned, 

F  2 


68  inCHAEUIAS  TERM. 

1956.  diat,  after  the  makiiig  cf  the  promise  in  the  1st  eooDt 
mentiaDed,  and  after  the  aocruii^  of  the  canaes  of 
actioo  in  the  indebitatas  coanta  to  which  diis  plea  is 
pleaded,  and  befiDre  the  commencement  of  this  suit,  to 
wit  oo  13th  DeeewAer  1853,  plaintifl^  then  beii^  a 
pmooer  in  actoal  costodj  within  the  waDs  of  a  ceitun 
prison  in  Erngtamij  to  wit  in  LameoMUr  Castle,  in  die 
oomitj  of  Lamauierj  opon  process  at  the  soit  of  one  of 
his  deditorsy  to  wit  one  John  BasierfiM,  for  the  recorerj 
of  a  debt  then  doe  from  plaintiflT  to  the  said  creditor, 
did,  within  fourteen  dajs  next  after  the  commencement 
of  the  said  actnal  custody  of  plaintiff,  to  wit  on  die  daj 
and  year  last  aforesaid,  daly  and  according  to  the 
direction  and  prorisioos  of  a  certain  statute  passed  &c. 
(1  &  2  Vid.  e.  11(K,  **  For  abolishing  arrest  on  mesne 
procesB  in  civil  actions,  except  in  certain  cases;  for 
extending  the  reniedies  of  creditors  against  the  property 
of  debtors ;  and  for  amending  the  laws  for  the  relief  of 
insolvent  debtors  in  England^)^  ^PP^J  ^7  ^  petition  &c. 
in  a  sammary  way  to  the  Court  for  relief  of  Insolvent 
Debtors,  &c.  (stating  the  effect  and  prayer  of  the  peti- 
tion, filed  on  19th  December  1853,  in  the  nsual  form), 
and  that,  on  the  filing  of  the  said  petition  and  before 
the  commencement  of  this  suit,  to  wit  on  20th  December 
1853,  the  said  Court,  then  having  jurisdiction  in  that 
behalf,  in  pursuance  of  and  according  to  the  said  statute, 
ordered  that  all  the  real  and  personal  estate  and  effects 
of  the  now  plaintiff,  both  within  this  realm  and  abroad 
(except  the  wearing  apparel,  &c.),  and  also  all  the 
future  estate,  right,  title,  interest  and  trust  of  such 
prisoner  in  or  to  any  real  and  personal  estate  and  offsets 
within  this  realm  or  abroad,  which  the  now  plaintiff 
might  purchase  or  which  might  revert,  descend,  or  be 
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deTised  or  bequeathed  or  comey  to  him  before  he  should        1856. 
beconie  entitled  to  his  final  discharge  in  pursuance  of       spryb 
the  said  Act,  according  to  the  adjudication  made  in  that 
behalf,  or  in  case  the  now  plaintiff  should  obtain  his  full 
dischaige  from  custody  without  any  adjudication  being 
made  by  the  said  Court,  then,  before  the  now  plaintiff 
sboold  be  so  fully  discharged  fi'om  custody,  and  all  debts 
doe  or  growing  due  to  the  now  plaintiff  to  be  due  to 
\m  before  such  discharge  as  aforesaid,  should  be  vested 
in  one  Samual  Sturffis,  &c.  (then  land  still  provisional 
ttsignee):  to  have  and  hold,  receive  and  take  all  and 
every  the  said  estate  and  effects  of  the  now  plaintiff, 
rad  and  personal,  in  possession,  reversion,  remainder  or 
expectancy,  of  every  nature  and  kind  whatsoever  (except 
IS  aforesaid^  and  all  and  every  of  the  said  estates  and 
eSects  which  should  be  so  purchased  by  the  now  plain- 
tit^  or  which  should  so  revert,  descend,  be  devised, 
bequeathed  or  come  to  him  as  aforesaid,  in  possession, 
rerenion,  remainder  or  expectancy,  of  any  nature  and 
l^ind  whatsoever,  with  their  and  every  of  their  rights, 
niemberB  and  appurtenances,  unto  the  said  8.  Sturgis^ 
Us  sacoessors  and  assigns,  according  to  the  respective 
oatnres,  properties  and  tenures  thereof,  in  trust  &c.  (for 
tile  creditors),  and  to  and  for  such  other  uses,  intents 
and  purposes,  and  in  such  manner  and  form,  as  are  in 
aad  by  the  said  Act  expressed  of  and  concerning  the 
same.     That  the  order  was  entered  of  record  and  notice 
duly  publbhed,  according  to  the  directions  of  the  said 
Court     By  virtue   of  which   order,  and   of  the   said 
statute,  that  part  and  so  mueh  of  the  plaintiff's  claim  as  to 
which  this  plea  is  pleaded  became  and  was  vested  in  the 
said  8.  SturffiSf  as  assignee  as  aforesaid  of  the  now  plain- 
tiff.    That,  after  the  making  of  the  said  vesting  order, 
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1866.  ^^  befbn  the  eommenoeineiit  of  this  suit,  to  wit  on 
^^^  20lh  JoMMdoy  1854,  CHie  Charki  Robert  Tkomptam  was 
PoKTEB.  ^J  q>[XHnted  by  the  aid  Court  aaognee  <^  the  estate 
and  effects  of  the  said  now  plaintiff  for  the  porpose 
of  the  said  Act,  and  then  accepted,  and  ngnified  to  the 
Conrt  his  acceptance  oC  the  appointment;  and  the 
appointment  and  acceptance  were  then  lespecdvelj  duly 
entered  of  recoid  of  the  said  Court  according  to  the 
provisions  of  the  said  Act.  And  thereupon,  by  virtue 
of  the  aaid  appointment,  and  the  said  acceptance  thereof 
by  the  said  C  R.  Thamtpsan,  and  by  virtue  of  the  said 
statute,  that  part  and  so  much  of  the  plaintiff's  daim  as 
to  which  this  plea  is  pleaded  became,  and  was  and  now 
is,  vested  in  the  said  C  R  Thampum^  as  such  assignee 
as  af(»e8aid. 

Demunen   to   the  7th,  8th,   9th  and   11th  jdeas. 
Joinder. 

The  demurrers  were  aigued  on  an  earlier  day  in  this 
Term  (a> 

Baoilly  for  the  plaintiff.  First,  as  to  the  declaration. 
It  will  be  contended  that  the  contract  is  illegal,  as 
amounting  to  champerty  or  maintenance.  The  question 
may  be  considered  as  arising  on  the  common  law,  as 
well  as  on  the  early  statutes  which,  it  has  been  said,  are 
in  affirmance  of  the  common  law.  Manutenentia  curialis 
is  said  by  Lord  Coke  to  be  pendente  placito,  and  is  thus 
defined  in  Co,  Lit.  368.  b. :  ^^  First,  to  maintain  to  have 
part  of  the  land,  or  any  thing  out  of  the  land,  or  part  of 
the  debt,  or  other  thing  in  plea  or  suit ;  and  this  is  called 
cambipartia,  champerty.  The  second  is,  when  one  main- 

(a)  Nootnmber  IBtb.     Before  Lord  CampMlC,  J.,  CoUrid^tf  Wi^tman 
aod  Erk  Jt. 


XX.  VICTORIA.  7f 

taiaeth  the  one  side,  without  having  any  part  of  the  thing       IS56. 
io  plea,  or  suit"  He  also  mentions  a  third  sort,  embracery,        Spryk 
which  b  not  here  in  question.     Now  in  the  present  case      „  ^* 
BO  suit  is  maintained  at  all  by  the  plaintiff;  there  is  no 
plea  pending*      In  WtUdnson  v.  OUvetra  (a)  the  decla- 
ndoQ  recited  that  disputes  had  arisen  between  defendant 
ind  others  as  to  defendant's  right  to  the  effects  of  J9., 
deceased ;  that  it  was  necessary  for  defendant,  for  the 
temiination  of  the  disputes  in  his  favour,  to  prove  that 
D.  was  an  alien  when  he  made  his  will ;  that  plaintiff 
was  lawfully  possessed  of  a  paper  shewing  this;  that 
plaintiff,  at  defendant's  request,  gave  the  letter  to  de- 
fcodaDt  to  be  used  for  the  purpose  of  such  proof;  that 
defendant  used  it  for  the  proof,  and  by  means  thereof 
was  enabled  to  and  did  cause  the  disputes  to  be  deter- 
mioed  in  his  favour,  and  acquired  a  large  portion  of  the 
elects;  and,  in  consideration  thereof,  and  that  plaintiff, 
tt  defendant's  request,  had  given  defendant  the  letter, 
defendant  promised   to  give  plaintiff  1000/.,  but  had 
lefused  to  do  sa     On  demurrer,  the  declaration  was 
kid  good     In  2  InsL  208,  champerty  and  maintenance 
«e  explained  as  in  the  passage  above  cited  from  Co. 
l»iL\  they  are  spoken  of  as  being  committed  pendente 
lite;  and  Bracton,  foL  117.  lib.  3.  tract.  I.  c.  1.  s.  3., 
ttd  ITie  JUirraur,  c.  I.  s.  5.,  are  referred  ta     Mainte- 
oanoe  and  champerty  were  offences  at  common  law. 
The  statutes  are  also  confined  to  oases  where  there  is  a 
nit    The  Statute  of  Westminster  the  First  (3  Ed.  I. 
c.  25.)  was  especially  directed  against  the  King's  minis- 
ten  and  the  officers  of  his  Courts.    In  the  Articuli  super 
ckartas  (3  stat.  28  Ed.  I.  c.  11.)  the  prohibition  of 
<^perty  was  extended  to  all  persons ;  there  the  words 

(a)  1  Ntw  Ca,  490. 


72  MICHAELMAS  TERM. 

1856.       are  **  nor  any  other  (for  to  have  pan  of  the  thing  in 
Sprtb       plea)  shall  not  take  upon  him  the  business  that  is  in 

Porter.  ^°*^ »"  ^  ^"*^  ^®^'  ^7  ^^  Statute  of  Champerty  (3  stat, 
33  JEd.  1.),  reciting  the  enactments  against  bargains  for 
maintaining  **  any  manner  of  suit  or  plea,''  three  years' 
imprisonment  with  fine  is  inflicted  on  those  who  *^  shall 
be  attainted  of  such  emprises,  suits,  or  bargains  t"  and 
they  are  called  *^  conspirators,  inventors,  and  maintenors 
of  false  quarrels,  and  partakers  thereof,  and  brokers  of 
debates."  Then  sUt.  32  H.  8.  c.  9.,  entitled  «  The  bill  of 
bracery  and  buying  of  titles,**  appears,  by  sect  3,  to  be 
also  directed  against  maintenance  ^^  in  any  action,  de- 
mand, suit  or  complaint  in  any  of  the  King's  Courts."  It 
appears  thus  that  the  illegality  consists,  not  in  the  con- 
tract to  receive  part  of  the  thing  which  may  be  recovered, 
but  in  supporting  an  existing  suit.  The  agreement  here 
expressly  leaves  it  open  to  the  defendant  to  institute  legal 
proceedings  or  not,  as  he  chooses :  but,  if  by  any  means 
he  acquires  the  property,  he  is  to  pay  one  fifth  of  its 
value  to  the  parties  who  give  him  the  documents.  The 
necessity  of  an  existing  suit,  to  constitute  the  offence, 
appears  also  fit>m  Hawk,  PL  Cr.  Book  i.  c.  83.  s.  38.  (a) 
vol.  2.  p.  403.  (7th  ed.).  In  Hartley  v.  Russell  (b)  a  cre- 
ditor who  had  sued  a  debtor  agreed  to  abandon  the 
proceedings  in  consideration  of  the  debtor  giving  him 
a  lien  upon  deeds  in  the  hands  of  one  Collins^  with 
authority  to  sue  for  the  recovery  of  the  deeds,  and 
agreeing  to  assist  him  in  so  suing:  on  the  creditor  filing 
a  bill  against  the  debtor  for  specific  performance,  it  was 
held  that  this  agreement  was  not  champerty :  and  Sir 
J.  Leach  V.  C.  said :  "  There  is  here,  therefore,  no 
bargain,  or  colour  of  bargain,  that  Hartley^  (the  creditor) 

(a)  Seo  aUo  c.  84.  (6)  2  Sim.  ^  St.  244. 
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"shall  maintain  the  suit  instituted  by  RusseW*  (the  1856. 
debtor)  <' against  Collins  in  consideration  of  sharing  in  Spetk 
the  profits  to  be  derived  to  Russell  from  the  success  of  pomib. 
that  soity  which  is  essential  to  constitute  champerty." 
The  contract  will,  if  possible,  be  so  interpreted  as  not 
to  imply  criminality;  per  Rolfe  B.  in  Findan  v.  Par- 
ker (a).  In  Harrington  v.  Long  (&)  there  was  an 
assignment  by  one  plaintiff  to  another  of  a  debt  said 
to  be  owing  by  the  testator  of  the  defendant,  which 
had  been  the  subject  of  a  suit;  and  the  defendant 
V9f(xe  that  she  believed  the  assignment  to  have  been 
made  solely  for  the  purpose  of  prosecuting  this  suit. 
Tet  Sir  John  Leach  M.  R.  sud:  ''  There  is  no  principle 
which  prevents  a  person  fit>m  assigning  his  interest  in 
a  debt  after  the  institution  of  a  suit  for  its  recovery. 
Maintenance  is  where  there  is  an  agreement  by  which 
one  party  gives  to  a  stranger  the  benefit  of  a  suit,  upon 
condition  that  he  prosecutes  it."  And  he  refers  to  Wood 
V.  Dawnes  (c)  and  Hartley  v.  Russell  (d).  In  Cockell  v. 
Taylor  (e)  money  was  advanced  on  the  mortgage  of  a 
(imd  which  was  the  subject  of  a  suit,  for  the  very  purpose 
of  enabling  the  mortgagor  to  carry  on  the  suit;  and  this 
was  held  not  to  be  void  for  champerty.  On  the  other 
side  reliance  will  be  placed  on  Wood  v.  Doumes  (c).  In 
that  case  there  was  an  actual  suit;  and  the  attorney 
stipulated  for  a  share  of  the  proceeds :  this  was  held  by 
Lord  Eldon  C.  to  be  champerty.  Again,  in  Stanley 
T.  Jones  (g)  there  was  not,  as  here,  an  agreement  to 
hand  over  a  document  absolutely,  but  an  agreement  that 
the  plaintiff  should  have  an  eighth  part  of  the  money 

(a)  l\  M.^W.  675.  684. 

(6)  2  M,  Sf  K.  590.     Affirmed  on  appeal  before  Brougham  C,  ib.  595. 
(«)  18  Vet.  120.  (d)  2  Sim.  ^  St.  244. 

(<)  15  B4U9.  103.  (g)  7  Bing,  369. 
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1 856.  ^^  b^  recovered  in  a  suit  by  means  of  evidence  to  be 
gpj^Yg  furnished  or  procured  by  the  plaintiff.  So  in  Stevens  v. 
PoRT£R  Bagwell  (a)  there  was  direct  maintenance  of  an  existing 
suit.  In  Strange  v.  Brennan  (&)  the  contract  was  for  a 
percentage  on  a  sum  to  be  obtained  by  proceedings  in 
Chancery.  These  cases  are  clearly  distinguishable  from 
that  before  the  Court. 

Next,  as  to  the  7th  plea.  There  is  no  averment  that 
an  actual  suit  existed :  and,  on  this  plea,  the  question 
arises  whether  the  chance  of  litigation  is  sufficient  to 
make  the  agreement  unlawful. 

The  8th  plea  raises  the  same  point  as  the  7th  plea* 

The  9th  plea,  if  supported  in  fact,  must  be  admitted 
to  be  an  answer  to  the  declaration,  so  far  as  the  money 
counts  are  concerned. 

As  to  the  1 1th  plea*  There  was  no  complete  or 
ascertained  debt  at  the  time  of  the  vesting  order :  and, 
therefore,  no  debt  passed  to  the  assignee ;  Sheltan  v. 
Mott  (c).  And  debts  accruing  after  do  not  vest  in  the 
assignee  till  he  interferes,  which  it  is  not  averred  that 
he  has  done  here ;  Jackson  v.  BurTiham  (</),  Herbert  v. 
Sayer  (e). 

Hitgh  Hill,  contra.  The  general  principle  is  that, 
though  a  bond  debt,  or  a  specific  interest  in  a  fund  in 
Court,  may  be  assigned,  and  a  power  of  attorney  given 
to  use  the  name  of  the  assignor  (which  is  conceding  more 
than  is  warranted  by  some  of  the  earlier  authorities), 
yet,  where  a  party  has  made  a  claim,  it  is  illegal  for  a 
stranger  to  strive  to  obtain  an  interest  in  such  claim,  by 
bargain,  and  especially  so  if  he  is  to  furnish  evidence  in 

(a)  15  Fes,  139.  (6)  15  Sim.  346. 

(c)  5  Exch.  231.  (rf)  8  Exeh.  173. 

(e)  5  Q.  B.  965,  by  the  Court  of  Exch.  Ch.,  reversing  the  judgment  of 
the  Court  of  Q  B. 
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aid  of  the  claim.    In  order  to  establish  this^  it  is  ud-        1856. 
neoessarjr  to  go  into  the  old  authorities ;    Stanley  v.        sprye 
/Met  (a)  is  sufficient  to  establish  the  principle.     There 
Thdcd  C.  J.  said :  **  Besides  the  ordinary  objection,  that 
a  stranger  to  the  controversy  has  acquired  an  interest  to 
any  on  the  litigadon  to  the  uttermost  extent,  by  every 
inflaence  and  means  in  his  power,  the  bargain  to  furnish 
and  to  procure  evidence  for  the  consideration  of  a  money 
payment  in  proportion  to  the  eifect  produced  by  such 
endence,  has  a  direct  and  manifest  tendency  to  pervert 
the  coucBe  of  justice."    [Lord  CampbeU  C.  J.     There  a 
ligation  was  distinctly  contemplated :  but  is  the  decla- 
ntioD  here  impeachable  upon  any  ground  which  would 
not  make  it  illegal  to  sell  information  as  to  unclaimed 
difidends?]     The  expression  in  the  declaration  is  **  pro- 
perty to  be  recovered."   If  that  does  not  mean  *^  recovered 
bj  law,"  the  7th  and  8th  pleas  clearly  contemplate  litiga- 
tioD.  [Erk  J.  The  plaintiff  bargains  for  a  given  fraction 
of  the  sum  to  be  recovered.]     He  does  so ;  and  that  cir- 
comstance  distinguishes  this  case  from  JftUdnson  v.  OZt- 
wa  {p\  where  the  defendant  purchased  the  information 
far  a  specified  sum  from  the  plaintiff,  who  had  no  interest 
in  the  success  of  any  litigation.     In  Evans  v.  Jones  (c), 
where  a  wager  on  the  event  of  a  prosecution  was  held 
to  be  illegal.  Lord  Abinger  said :  **  No  man  has  a  right 
to  acquire  by  his  own  act  an  interest  in  interfering  with 
the  proceedings  of  Courts  of  justice."    *'  Here  the  party 
had  acquired  by  the  wager  a  direct  interest  in  procur- 
ing the  conviction  of  the  prisoner ;   and  although  it  is 
impoanble  to  say  in  what  precise  manner  an  improper 
may  be  exerted,  or  whether  it  will  have  any  effect 

(«)  7  Bimg,  369.  (ft)   1  New  Ca.  490. 

(c)  6  M  ^  W,  77. 
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IMi^       or  aoC,  jet  dbe  ircffT  tcodnKj  of  faii 


Mwaj  tm  to  |«cfciit  dbe  cooneof 
brfht  ilkgiEty  of  SBC 
(4K)Binpoiitt.  Lord .EUm  C  Aoe 
dbe  party  had  not  been  dbe  irttornej,  k  voidd  tfB 
been  impuwibie  for  a  Comt  of  Eqintj  to  penat  &e 
deed  to  bste  maj  eflfect.  [Lord  Cmm^Ui  C.  J.  There 
cm  benodifeience  between  aettmg  litigttion  in  —dop^ 
and  joiniog  in  it  when  abesd j  coannenced.]  In  BeB  ▼. 
Smiik  (b)  an  action  was  bronght  on  a  policj  o 
by  the  party  who  had  eflfected  the  policj 
interest  was  srerred  in  ^  A^  bring  caDcd  i 
for  the  piaintifl^  ww  objected  lo  as  incompetent:  in 
answer,  an  indenture  was  prodooed  wherebj  JL^  in  con- 
sideration of  I0,  indemnifying  the  plaintiff  far  coets^ 
assigned  to  him  aD  AJs  interest  in  the  policy  and  all 
moneys  to  be  recorered  in  the  action.  It  was  h^  that 
this  did  not  do  away  with  AJs  interest  in  die  event: 
hot,  farther,  Bayley  and  Hobroyd  Js.  held  the  aa^p- 
ment  unlawful  on  the  ground  of  maintenance.  A 
contract  much  like  that  now  in  question,  to  which  the 
present  plaintiff  was  a  party,  was  befare  the  Loids 
Justices  Knight  Bruce  and  Lord  Cramwarih,  in  the  case 
of  BeyneB  v.  Sprye  (c) ;  and  they  held  that,  whether  or 
not  the  contract  amounted  to  champerty  or  maintenance, 
it  was  against  the  policy  of  the  law,  and  would  be 
relieved  against  in  a  Court  of  Equity.  This  view  of 
the  case  is  illustrated  by  Mr.  Smitlis  note'(<n  on  CoBins 
T.  Blantem  (e\  and  by  Chobnondeley  v.  Clinton  (g)  and 

(a)  18  Fm.  120.  (6)  5  ^.  ^  C.  188. 

(e)  1  De  G.  M,  ^  G.  660.,  affirming  the  decision  of  Wigram  Y.  C.  in 
ReymeO  ▼.  Sprye,  8  Hare,  222. 
(d)  1  Lea,  Ca.278  (4th  ed.).  (e)  2  Wih.  341. 

(g)  4  BKffh,  1. 
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Straehan  v.  Brander  (a).     The  declaration  here  shews        1856. 
that   the    contract    contemplates    that  a  suit  may  be        ^^^ 
iostitoted;    else  why  should  there  be  a  clause  to  the       pobter 
efiect  that  the  defendant  shall  not  be  compelled   to 
institate  proceedings.     [Lord  Campbell  C.  J.    You  can- 
not put  it  higher  than  probability.]     At  any  rate  the 
clause  affords  an  inference  as  to  the  sense  in  which  the 
word  **  recover"  is  used.     But  the  7th  plea  removes  any 
doubt:  and  it  is  an  unquestionable  rule  that  illegality 
may  be  shewn  by  averments  dehors  the  written  agree- 
ment    For  instance,  to  a  declaration  on  a  written  con- 
tract of  sale,  good  on  its  face,  it  might  be  pleaded  that 
the  sale  was  a  colourable  mode  of  effecting  an  usurious 
tnunaction. 

As  to  the  11th  plea.  The  vesting  order  appears  to 
baTe  been  made  after  the  cause  of  action  in  the  indebi- 
tatus counts,  which  is  pleaded  to,  had  arisen.  \BovilL 
The  plea  is  good  as  an  answer  so  far.]  As  to  the  first 
cooDt,  if  it  shews  only  a  legal  sale  of  the  document,  the 
plea  shews  that  the  vesting  order  was  subsequent  to 
nch.  But,  if  it  shews  a  bargain  for  a  sum  to  be  paid, 
ooDtingently  upon  the  event  of  a  law  suit,  in  proportion 
to  the  sum  recovered,  it  discloses  illegality.  Therefore 
the  plea  answers  the  declaration  upon  the  only  construc- 
tioQ  which  makes  the  declaration  good.  The  cases  are 
collected  in  Beckham  v.  Drake  (i). 

BooSl  was  heard  in  reply. 

Cur.  adv.  vult. 

(«)  1  Bdtn,  303. 

(^)  1  H,  L.  Ca,  579,  in  Dom.  Proc.,  Affirming  the  jadgment  of  Exch. 
^  in  Dmk€  ▼.  Beckhami,  \\  M.  ^  W.  315,  which  roTened  that  of  the 
^.  ID  BteUunm  ▼.  Drake,  ^  M.  ^  W.  846. 
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1S5(5,  Lord  CAifPBELL  C.  J.  now  delivered  the  jadgment 

gpK^s       of  the  Court. 

In  this  case  we  must  begin  by  considering  the  validity 
of  the  first  count  of  the  declaration.  The  defendant 
contends  that  the  agreement  on  which  it  is  framed  is 
illegal^  as  being  contrary  to  public  policy  and  the  laws 
against  champerty  and  maintenance.  But  we  are  of 
opinion  that  nothing  appears  on  the  face  of  the  decla- 
ration to  support  this  objection. 

The  plaintiff  alleges  that  Rosaz  and  he  were  in  pos- 
session of  certain  documents  and  information  to  prove 
that  the  defendant  was  entitled  to  certain  property  of 
which  the  defendant  was  not  aware,  and  proposed  to 
give  him  all  the  documents  and  information  in  their 
possession,  on  defendant's  agreeing  to  pay  them  each 
one  fifth  of  the  value  of  the  property  if  it  should 
actually  come  into  his  possession;  to  which  the  de- 
fendant assented:  that  thereupon  a  written  agreement 
was  signed  by  the  parties,  whereby  the  defendant,  in 
consideration  of  the  premises,  agreed  that,  if  by  the 
said  documents  and  information  he  should  actually 
become  possessed  of  any  property,  not  then  in  his 
possession  or  control  and  that  he  did  not  know  of,  he 
would  pay  to  each  of  the  plaintiff  and  Rosaz  one  fifth 
of  the  value  of  the  said  property  to  be  recovered  and 
possessed  by  the  defendant:  that  the  defendant  should 
not  be  compelled,  for  the  purposes  of  that  agreement, 
to  take  any  proceedings  at  law  or  in  equity  to  recover 
the  said  property :  that  the  defendant  would  not  make 
known  to  any  person  the  documents  or  information  so 
communicated  to  him,  without  the  consent  of  plaintiff 
in  writing :  that  defendant  should  execute  all  necessary 
deeds  for  assigning  the  one  fifth  of  the  property  so 
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recovered:  that,  if  defendant  did  not  become  poesessed        1856. 
of  any  property,  he  should  not  be  called  upon  to  pay        sprte — 
any  thing;  and  that,  if  the  defendant  did  not  think  ^* 

proper  to  proceed  to  recover  the  property,  he  would 
return  the  papers,  and  thereupon  the  agreement  should 
be  cancelled. 

No  statute,  nor  decided  case,  nor  dictum,  was  cited 
at  the  bar,  shewing  that  there  is  any  illegality  in  this 
■greement  No  suit  was  depending;  and  there  is  no 
stipulation  for  the  commencement  of  any  suit  for  the 
recovery  of  this  property.  The  plaintiff  and  Rosaz 
were  merely  to  communicate  certain  documents  and 
infonnation  then  in  their  possession  to  the  defendant ; 
and,  having  done  so,  they  were  to  do  no  more.  The 
documents  and  information  must  be  presumed  to  be 
genuine  and  sincere.  The  property  might  well  be 
recovered  without  any  litigation,  the  documents  and 
information  communicated  making  out  a  clear  and  con- 
clusive title  in  the  defendant  to  recover  it.  At  any 
rate,  the  defendant  was  not  to  be  forced  into  litigation  ; 
and,  if  he  did  resort  to  litigation,  the  plaintiff  and  Eosaz 
were  not  to  furnish  him  with  money  to  carry  it  on,  or 
to  provide  him  with  any  further  evidence,  or  in  any  way 
to  assist  or  to  countenance  him.  There  seems  abundant 
consideration  for  the  defendant's  promise,  both  in  what 
the  plaintiff  and  Rosaz  did,  and  in  the  advantage  which 
the  defendant  was  to  derive  therefrom.  And  his  promise 
was  merely  to  make  over  a  portion  of  that  which  was  his 
own.  We  therefore  do  not  think  that  the  agreement  at 
ill  savours  of  maintenance  or  champerty,  or  is  in  any 
way  contrary  to  public  policy.  It  does  not  resemble 
any  of  the  cases  relied  upon,  in  which  agreements  have 
been  held  illegal;  and  there  seems  to  be  no  occasion 
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1856.       ^^^  ^'™'  P^^'V  ^'^^^  those  cases  sod  disringnishing  the 

Spete       pre«nt  from  them. 

Bat,  when  we  cooie  to  the  pleas  demnned  to,  we 
think  it  equally  dear  that,  giving  credit  to  their  alle- 
gations, thej  shew  the  agreement  to  be  iDcgaL  There 
can  be  no  doubt  that  the  defendant  is  at  liberty  to  allege 
that  the  written  agreement  declared  upon  was  merely 
colourable,  and  to  disclose,  as  a  defence,  the  real  nature 
of  the  transaction.  Accordingly  the  7th  plea,  after 
stating  the  death  of  Taicnlty  possessed  of  personal  pro- 
perty, intestate-  and  without  kindred,  the  grant  of 
administration  to  the  solicitcn*  to  the  treasury,  for  the 
benefit  of  the  Queen,  and  the  defendant's  ignorance  of 
his  being  related  to  ToumUy  on  in  any  way  entitled  to 
the  property,  goes  on  to  allege  that  the  plaintiff  and 
Rasaz  represented  to  the  defendant  that  they  would 
supply  and  give  such  information  and  evidence,  in  case 
it  should  become  necessary  that  proceedings  should  be 
had  and  taken  by  the  defendant  at  law  or  in  equity  for 
the  recovery  of  the  property,  that,  tknmgh  and  by  meant 
of  such  information  and  evidence^  the  defondant  should 
and  might  successfully  recover  the  property ^  provided  the 
defendant  would  enter  into  an  agreement  with  the 
plaintiff  and  Rosaz  to  pay  each  of  them  one  fifth  of  the 
property  so  recovered :  and  it  was  thereupon  unlawfully 
agreed  between  the  parties  that  the  plaintiff  and  Rosaz 
should  give  and  supply  such  information  and  evidence, 
in  case  of  proceedings  being  taken  at  law  or  in  equity 
for  the  recovery  of  the  property,  that,  by  means  of  such 
information  and  evidence,  the  defendant  should  success- 
fully recover  the  property ;  and  that,  if  by  means  of 
such  information  and  evidence  the  defendant  should 
actually  recover  the  property,  he  would  pay  each  of 
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them  one  fifth  of  the  amoant  The  plea  then  goes  on  to  I806. 
allege  that,  for  the  purpose  of  carrying  this  illegal  agree-  Speyb 
ment  into  effect,  the  parties  entered  into  the  supposed  pokter. 
^^reement  set  out  in  the  first  count  of  the  declaration, 
and  shews  that  it  was  under  the  illegal  agreement 
that  the  property  actually  was  recovered.  Here  we 
have  mamienance  in  its  worst  aspect.  The  plaintiff 
and  Basaz,  entire  strangers  to  the  property  which  they 
say  the  defendant  has  a  title  to,  but  which  is  in  the 
possession  of  another  claiming  title  to  it,  agree  with  him 
that  legal  proceedings  shall  be  instituted  in  his  name 
fi>r  the  recovery  of  it,  and  that  they  will  supply  him, 
not  with  any  specified  or  definite  documents  or  infor* 
mation,  bat  with  evidence  that  should  be  sufficient  to 
enable  him  sucoessfiilly  to  recover  the  property.  Each 
iji  them  is  to  have  one  fifth  of  the  property,  when  so 
recovered;  and,  unless  the  evidence  with  which  they 
Bopplj  him  is  sufficient  for  this  purpose,  they  are  to 
receive  nothing.  They  are  not  to  employ  the  attorney 
or  to  advance  money  to  carry  on  the  litigation ;  but  they 
lie  to  supply  that  upon  which  the  event  of  the  suit  must 
depend,  emdence:  and  they  are  to  supply  it  of  such  a 
nature  and  in  such  quantity  as  to  ensure  success.  The 
{daintiff  purchases  an  interest  in  the  property  in  dispute, 
bargains  for  litigation  to  recover  it,  and  undertakes  to 
maintain  the  defendant  in  the  suit  in  a  manner  of  all 
others  the  most  likely  to  lead  to  peijury  and  to  a  per- 
vendon  of  justice.  Upon  principle  such  an  agreement 
b  dearly  illegal :  and  Stanley  v.  Janes  (a)  is  an  express 
inthority  to  that  eff^t 
The  8th  plea,  pleaded  to  the  money  counts,  is  sub- 

(c)  7  Bing,  369. 
VOU   VIL  G  E.    &   B. 
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IH56.       itanriaBj  the  noie  a«  the  Tth,  and  m,  we  thmk^  equally 
a  bar. 

The  9di  plea  k  tfiD  a  Ihde  stronger,  aod  ia  alkmcd 
bj  the  plaintiff's  counacl  to  be  snlBrienf. 

We  hare  dieiefixe  onty  farther  to  deal  with  the  11th 
plea,  whicfa  is  pleaded  to  the  plaintiff's  title  to  sue, 
supposing  the  defendant  to  be  Eable.  in  as  &r  as  this 
plea  applies  to  the  mooeT  ooants,  it  is  allowed  to  be 
good:  bot  the  phintiff^s  ooonael  contmds  that  it  b  no 
bar  to  the  first  coont,  as  the  right  of  action  tberdijr 
fHarloaed  would  not  rest  in  the  aasigtiec  imder  die 
insolrencj,  and  that  it  remains  in  the  insolvent  till  the 
assignee  interposes  and  daims  the  money.  We  are  of 
opinion,  howerer,  that  the  11th  plea  is  a  bar  to  the  first 
coimt,  as  well  as  the  odier  parts  of  the  declaration  to 
which  it  is  pleaded.  This  plea,  admitting  all  the  alle- 
gations in  the  first  count,  arers  that,  after  the  making 
of  the  promise  in  that  count  mentioned,  and  before  the 
commencement  of  this  suit,  the  plaintiff  petitioned  the 
Insolvent  Debtors*  Court  under  the  Insolvent  Debtors' 
Act,  and  that  all  his  property  vested  in  the  assignee. 
The  plea  certainly  does  not  shew  that  the  plaintiff  had 
a  complete  cause  of  action  before  the  vesting  order; 
but  it  does  shew  that,  for  an  executed  valuable  con- 
sideration, the  defendant  had  promised  to  pay  the 
plaintiff  a  sum  of  money  upon  a  contingency.  We 
conceive  that  the  interest  in  this  contract  is  valuaUe 
property  which  would  vest  in  the  assgnee,  and  that, 
when  the  money  becomes  payable  by  the  property 
being  recovered,  it  is  part  of  the  estate  of  the  insolvent 
to  be  distributed  among  his  creditors.  This  is  not^ 
money  which  he  has  earned  since  the  vesting  order 
or  since  his  discharge,  for  which  he  might  sue  till  the 


END   OF   MTCAHELMA8   TERM. 


The  Court  of  Queen's  Bench  did  not  sit  in  banc 
daring  the  Vacation  following  this  Term. 


Sprts 

V. 
POBTKR. 
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assignee  interferes.  If«  before  petitioning  the  Insolvent  1856. 
Court,  the  insolvent  had  entered  into  a  contract  under 
which  h^  paid  a  sum  of  money  to  another,  who,  in  con- 
sideration thereof,  was  upon  a  contingency  to  pay  him 
a  larger  sum  of  money  or  to  deliver  goods  to  him, 
surely,  on  the  happening  of  the  contingency  after  his 
dischaige,  the  assignee,  and  not  the  insolvent,  would  be 
entitled  to  sue  for  the  money  or  the  goods.  In  Herbert 
V.  Sayer  (a)  the  cause  of  action  had  arisen  subsequently 
to  the  bankruptcy  of  the  uncertified  bankrupt;  and 
therefore  the  Court  of  error  held  that,  till  the  assignees 
interfered,  the  right  of  action  was  in  the  bankrupt.  In 
Skdtan  ▼•  Mott  (b)  the  question  was,  how  far  a  dischaige 
under  the  Insolvent  Debtors'  Act  was  a  defence  to  an 
action  brought  against  the  insolvent,  and  does  not  appear 
to  apply  to  a  case  like  the  present,  where  the  question 
ifl^  whether  a  right  of  action,  which  has  accrued  and  does 
soboat,  be  in  the  insolvent  or  in  his  assignee.  Therefore, 
on  the  demurrer  to  the  llth  plea,  we  think  there  ought 
to  be  judgment  for  the  defendant 

Judgment  for  defendant  on  all  the 
demurrers  (c). 

(c)  5  Q.  B.  965.  (h)  5  Exeh,  331. 

(c)  See  the  next  case. 
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The  Judges  who  osoallj  nt  in  Banc  in   this  Term 


Lofd  Caxpbkll  C.  J. 

COLEBIDGE  J. 


WlGHTMAH  J. 

CaoxPTOZf  J. 


Simpson  and  another  against  Lamb. 


knmonytj        T>ADELEY,  in   Trimty  Term   1856,   obtained,  on 
fOTftfrr^  behalf  of  the   defendant,  a  rule  calling   on    the 


Jjjjjlj/,,^        plaintifls  to  shew  cause  why,  upon  payment  to  them  of 

after  Ycnlict, 

DOT  DCIOriB 

JadfBMot,  bonik  ide  pandiased  from  bis  client  the  beneit  of  bis  fcrdict,  and  gif«  noCioe  of 
tbis  to  tbo  defendant.  Afterwards  tbe  same  plaintiiF  became  nonsuited  in  anotber  action 
agaioft  tbe  same  defendants.  A  mle  baring  been  obtained  to  set  off  tbe  one  judgment 
against  tbe  otber: 

Held,  tbat  tbe  set-off  was  snlgect  not  onlj  to  tbe  Ken  for  costs,  bot  to  any  eqnitable 
Hgbts  acquired  in  tbe  Judgment. 

Held,  also,  tbat  tbe  transaction,  being  a  porcbase  of  tbe  solifeet  matter  of  a  suit  bj  tbe 
attomej,  was  roid  as  against  tbe  policy  of  tbe  law,  and  tbat  it  made  no  difference  tbat  tbe 
porebaser  was  not  attomej  on  tM  record.  AcmNe,  tbat  socb  a  purcbase  bj  a  stranger  to 
the  suit  would  bare  been  valid. 
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paid  into  (yourt  by  the  defendant,  they  should  not  enter        1867. 
up  satisfaction  on  the  judgn^ent  obtained  by  them  in      simpsoh 
this  cause ;  and  why,  upon  defendant  entering  up  satis-  ^• 

faction  on  the  judgment  obtained  by  him  against  the 
plaintifls  in  the  Court  of  Common  Pleas,  the  residue  of 
the  8om  of  S5L  As.  should  not  be  paid  out  of  this  Court 
to  the  defendant 

From  the  aflSdavits  the  following  appeared  to  be  the 
material  facts.  The  writ  in  this  action  was  sued  out,  on 
22d  December  1854,  by  John  Scott  as  the  plaintifls' 
attorney.  On  22d  February  1855,  Scott  transferred  the 
cauae  to  another  attorney,  William  Shaen,  who  thence- 
forth took  the  management  of  the  cause  as  attorney  for 
the  plaintifis,  instead  of  Scott^  though  the  latter  con- 
tinued the  attorney  on  the  record.  On  26th  February 
1855,  after  Shaen,  though  not  attorney  on  the  record, 
bad  taken  up  the  conduct  of  the  cause  as  attorney  for 
the  plaintifis,  a  Terdict  was  obtained  for  the  plaintifis  for 
iOL  On  the  27th  February  1855,  Shaen  advanced  to 
the  plaintifis  SOL  on  the  security  of  the  judgment  to  be 
signed  on  this  verdict,  and  on  the  same  day  gave  notice 
to  the  defendant  and  his  attorney  that  he,  Shaen,  had 
a  claim  upon  the  whole  amount  to  be  recovered  in  the 
action,  and  that  no  part  was  to  be  paid  to  any  one  else 
than  himself,  or  Scott  on  his  behalf  On  the  23d  March 
1855,  after  this  notice,  the  plaintifis  commenced  an 
action  in  the  Common  Pleas  against  the  defendant. 
Shaen  had  no  concern  in  the  action  in  the  Common 
Pleas,  and  was  not  aware  of  it  till  afterwards.  On  28th 
March  1855,  judgment  was  signed  for  the  plaintifis  in  the 
action  in  this  Court  for  85£  4«.,  viz. :  50/L  damages  and 
35iL  As,  taxed  costs.  The  plaintifis'  costs  between  them 
and  their  attorney  were  not  taxed ;  but  it  was  agreed  that 
the  costs  between  attorney  and  client  did  not  amount  to 
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1857.  70L  On  5th  Jt^  1855  the  plaintifls  were  nonsuited  in 
Simpson      ^^  action  in  the  Common  Pleas.     A  rule  to  set  aside 

Lamb.  ^^  nonsuit  was  obtained  and  afterwards  discharged: 
and  on  2l8t  January  1856  judgment  of  nonsuit  was  signed 
in  the  Common  Pleas  for  71/.  \s.  6d.  costs.  On  26th 
February  1856,  an  order  to  change  the  plaintiffs*  attorney 
in  the  action  in  the  Queen's  Bench  was  obtidned ;  and 
from  that  time  Shaen  was  attorney  on  the  record  in  this 
cause.  On  9th  AjprU  1856>  the  defendant  having  been 
taken  in  execution  at  the  suit  of  a  third  person,  a  detainer 
in  the  cause  in  this  Court  was  lodged.  On  2 1  st  AjprH  1 856 
a  summons  was  taken  out  in  this  Court  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody, 
upon  payment  of  14/L  2«.  6(f .,  being  the  balance  of  debt 
and  costs  in  this  cause,  after  giving  credit  for  the  amount 
of  the  judgment  obtained  by  the  defendant  against  the 
plaintiffs  in  the  Common  Pleas.  WiViams  J.  indorsed  the 
summons :  '^  No  order,  except  that  the  defendant  may  be 
discharged  on  payment  of  85/.  4s.  into  Court.  I  recom* 
mend  the  defendant  to  go  to  the  Court  so  that  cause 
may  be  shewn  in  the  first  instance.**  In  deference  to  this 
suggestion  Qaaxn  appeared  and  shewed  cause  in  the  first 
instance,  when  the  present  rule  was  applied  for  (a) ;  but, 
he  being  taken  by  surprise  by  an  objection  founded  on 
the  statutes  of  champerty,  the  Court  directed  that  only 
a  rule  Nisi  should  issue,  and  cause  be  shewn  afterwards. 

QtM7tn,  in  last  Michaelmas  Term  (6),  shewed  cause. 
There  is  no  legal  set-off  between  cross  judgments ;  but 
the  Court,  in  the  exercise  of  its  equitable  jurisdiction, 

{a)  June  12th,  1866.  Before  Lord  CampbeU  C.  J.,  CoUridgt,  BrU  «nd 
Crompton  Js. 

(5)  November  2Ut,  1856.  Before  liOrd  Ctimpbell  C.  J.,  CoUriJpe, 
Wightman  and  ErU  Js. 
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sets  off  one  against  the  other^  subject  to  the  attorney's        1857. 
lien  lor  costs  (a).    But,  it  being  an  equitable  set-off,  the  '~7^ 
beneficial  interests  are  to  be  looked   to;   BrUtowe  v.        ,  ^- 

Lamb. 

Needham  (6).     In  this  case  the  assignment  to  Shaen  of 
the  interest  in  the  judgment  was  perfect  in  equity,  as 
soon  as  notice  was  given,  which  was  on  the  27th  Feb- 
Twaary  1855,  before  the  action  in  the  Common   Pleas 
oomiDenced,  if  that  date  be   material     There   is   no 
l^tenoe  here  that  the  assignment  was  not  a  security 
for  money  bona  fide  lent;  but  it  is  said  that,  though 
boD&  fide,  it  is  illegal,  either  because  the  assignor  and 
Migiiee  stood  in  the  relation  of  client  and  attorney,  or 
becaoBe  it  was  an  assignment  of  the  subject  matter  of  a 
suit  before  judgment,  and  so  within  the  prohibitions  in 
the  statutes  against  champerty.    No  doubt,  though  Shaen 
was  Dot  attorney  on  the  record,  the  relation  of  attorney 
and  client  existed ;  and,  if  the  fiduciary  relation  was  in 
aoj  way  abused,  the  client  might  set  aside  the  transac- 
tioD.    Perhaps,  as  against  the  client,  the  onus  would 
be  on  the    attorney  to  shew  that  the  transaction  was 
such  as  could  be  supported ;    but  this  is  the  application 
of  a  stranger;  and,  as  against  him,  the  relation  between 
the  assignor  and  assignee  was  immaterial.     Then  as  to 
champerty :  the  assignment,  pendente  lite,  is  not  illegal 
perse,  though  if  there  were  any  agreement  to  maintain 
the  action  it  would  be ;  Harrington  v.  Long  (c).     Lord 
Coke  (2  Inst.  484)  in  commenting  on    Stat.  West,  2. 
(1  Stat.  13  E(L  I.)  c«  49.  says,  *^  And  it  is  to  be  observed, 
thai  neither  the  chancellor,  treasurer,  any  of  the  justices, 
or  any  of  the  King's  council,  nor  any  clerk  herein  men- 
tioned, nor  any  of  the  King's  house  of  the  clergy  or 

(a)  Reg.  Gen.  HU.  16  Yid.  1853.  r.  63. ;   \  E.  ^  B.  xiii. 

(6)  1  M,^G,  648. 

(e)  *2  M.  ^  K.  690.    See  Sprye  v.  Porter,  ant^,  p.  58. 
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lg57,  laitj  shall  (hangii^  the  plea)  receive  any  adTOwsoo, 
land  or  tenement,  by  gift,  purchase  or  £Eurm,  either  for 
champerty  or  otherwise;  so  as  none  of  these  persons 
here  prohibited  can  acquire  any  advowson,  land,  or 
tenement,  depending  the  plea,  though  it  be  bona  6de, 
and  not  for  champerty  or  maintenance ;  partly  in  respect 
of  their  greatness,  and  partly  in  respect  of  their  places, 
both  in  King's  Court,  and  in  the  Courts  of  justice ;  so 
as  the  very  countenance  and  places  of  these  men,  when 
they  become  interested  in  the  land  (eo  ipso)  are  apparent 
hindrances  of  the  due  and  indifferent  proceeding  of  law 
and  justice.  An  excellent  law  and  worthy  to  be  known, 
and  most  necessary  to  be  put  in  execution ;  so  as  true  it 
is,  that  if  any  other  person  purchase  bona  fide,  depending 
the  suit,  he  is  not  in  danger  of  champerty :  but  these 
persons  here  prohibited  cannot  purchase  at  all,  neither 
for  champerty  nor  otherwise,  depending  the  plea.  But 
these  persons  here  prohibited  must  be  charged  upon 
this  Act,  and  not  for  champerty,  unless  they  maintain. 
And  this  is  a  great  addition  to  the  statute  of  fFI  1. 
cap.  25.  which  extended  only  where  the  purchaser 
{pendente  placito)  did  maintain." 

Badeleyy  in  support  of  the  rule.  First :  the  right  of 
set-off  between  cross  judgments  is  an  incident  to  them, 
and  cannot  be  prevented  by  any  arrangement  of  the 
judgment  creditor.  [Lord  Campbell  C.  J.  Your  pro- 
position would  lead  to  this  result,  that,  if  a  judgment 
debt  were  publicly  sold  by  auction,  and  the  sale  notified 
to  every  one,  the  purchaser  might  at  any  period,  before 
satisfaction,  be  deprived  of  the  fruits  of  his  judgment.] 
He  is  liable  to  be  so  defeated  by  writ  of  error  or  audita 
querela;  and  there  is  no  decision  that  he  is  not  so  liable 
by  set-off. 


T. 

Lamb. 


XX.    VICTORIA.  89 

Secondly:  a  purchase  by  an  attorney  from  his  client  1857. 
of  the  subject  matter  of  the  suit  is  void  as  against  public  Simpson 
policy;  Wood  ▼.  Doumes{a).  [Lord  Campbell  C.  J. 
That  was  on  the  application  of  the  client]  The 
reasons  given  by  Lord  Eldan  C.  seems  to  go  on  general 
policy.  At  all  events  it  is  void  as  being  against  the 
statutes  against  champerty.  15  Vin.  Abr.  149,  Mainte- 
mmce  (B.  2),  collects  the  old  statutes  on  the  point. 
It  18  immaterial  whether  it  be  bona  fide  or  not,  if  it 
amount  to  maintenance. 

Loid  Campbell  C.  J.  I  feel  no  difficulty  as  to  two 
of  the  points  made.  This  is  an  application  to  the 
Court  in  the  exercise  of  its  equitable  jurisdiction  to 
order  a  set-off  between  the  two  judgments.  There  is 
DO  strict  right  to  such  a  set-off;  and  the  proposition  that 
tlie  Court  is  bound  to  order  it^  whatever  may  have 
mtervened  between  the  one  judgment  and  the  other,  is 
wholly  untenable.  Secondly,  whatever  may  be  the 
general  rule  as  between  solicitor  and  client,  as  to 
invalidating  purchases  by  the  former  for  the  latter,  the 
nile  as  between  solicitor  and  client  does  not  apply  in 
&vour  of  a  third  person.  On  the  rest  of  the  case  we 
will  take  time  to  consider  what  our  judgment  should  be. 

CoLERiDOB  J.  Mr.  Badeley  says  that  it  is  a  legal 
incident  to  a  judgment  that  it  is  subject  to  set-off  if  at 
any  time  thereafter  there  should  be  a  judgment  between 
the  same  parties ;  so  that  any  assignment  of  a  judgment 
must  always  be  liable  to  thb  infirmity.  I  never  heard 
this  doctrine  stated  before;  and  I  cannot  accede  to  it 

(a)  18  Fm.  120. 
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18a7.  Bov-  Ti^  Kt-off  alwrnys  m  bj  ovder  of  the  Court,  in 
tbe  ezetoK  of  tkeir  coanble  juirwlii  lum^  aod  w  gnpjgrt 
t%  ^^piitAU  j-aMiiiiiUa ji;^»i»     One  is  weH  koofwn  and  18 

ircaqgniaed  bj  m  geocnl  rale  of  Coon,  I  mean  the  lien  of 
iBnHcitofi»  The  rale  thai  the  see-off  is  sol^ect  to  such  a 
lien  ii  qniie  ini  iimintrmf  with  Mr.  FmMnfs  principle. 


WiOBTmAX  J.  I  aai  of  the  saiK  opinioa.  The  set- 
off is  DOC  a  legal  ngh^  bat  is  allowed  bj  the  Courts  in 
fintherance  of  justice.  If  the  t«u  suits  had  been  nm- 
ning  togedier,  something  might  hate  been  said  against 
the  justice  of  depriring  the  partj  of  the  securitj,  on 
which  he  mi^it  rd j,  bj  an  aas^nnKnt ;  bot  diat  b  not 
the  CMC  heie. 


Eblb  J.  I  diink  it  dear  that  the  Kl-off  is  on 
equitable  gEoonds,  and  subject  to  eqmtahle  ooosider- 
atioDs*  And  it  is  dear  that  the  assignee  of  a  chose  in 
action,  who  has  peribcted  his  equitable  title  aocoidiiig 
to  the  rules  of  eqoitj,  has  an  equitable  fi^it  of  which 
a  Court  of  Uw  will  for  this  purpose  take  notice.  The 
set-off  therefore  must  be  subject  to  sudi  rights^ 

As  to  the  rest  of  the  case,  time  is  taken  to  consider. 

Gtr.  mi».  vwU. 


Qmoim  refoned  the  Court  to  1  Oai^'s  Seoteles,  422 
(ed.  2.)noie{b),  and  to  CockeU  ▼.  Ttiylor  (a). 

Locd  Campbbll  C.  J.,  in  this  Term  (Jammaty  13thX 
deliTered  jndgmenL 

Tbe  focts  of  this  case,  as  tbej  appear  upon  the  affi- 

(«)  16  Am.  103. 
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dmts,  are  as  follows.  In  Deeember^  1854^  Mr.  John  1357^ 
8dM,  as  attorney  for  the  plain tifis,  commenced  an  action  ^^^ 
at  their  soit  in  the  Court  of  Queen's  Bench  against  the  ^* 
defendant  llie  cause  was  tried  on  26th  of  February 
1855 ;  and  the  plaintiffs  had  a  verdict  for  ^OL  damages : 
and  on  the  28th  of  March,  1855,  judgment  was  signed 
for  the  damages  and  taxed  costs,  which  together  amounted 
to  852.  4s.  All  the  proceediugs,  down  to  final  judgment 
indtiaiTelyy  were  carried  on  in  the  name  of  Mr.  Scott,  as 
attorney  for  the  plaintiffs :  but  it  appears  that,  a  day  or 
two  before  the  trial,  some  private  arrangement  was  made 
between  Mr.  Scott  and  Mr.  Shaen  another  attorney, 
that  from  that  time  Mr.  Shaen  should  have  the  conduct  * 
of  the  proceedings,  as  if  he  were  the  plaintifi*  attorney, 
but,  on  account  of  the  ezpence,  without  any  order  to 
change  the  attorney :  and  the  proceedings  were  accord- 
ingly carried  on  by  Mr.  Shaen,  in  the  name  of  Scott, 
until  the  26th  of  February  1856,  when  an  order  to 
diange  the  attorneys  was  made  by  consent,  and  Mr. 
Shaen  was  substituted  for  Mr.  Scott  as  the  plaintifis' 
attorney.  In  the  mean  time,  it  appears  that  on  the 
27th  of  February  1855,  the  day  after  the  trial,  and  of 
ooone  before  judgment,  Mr.  Shaen  purchased  the  in- 
terest of  the  plaintiffs  in  the  verdict  for  the  sum  of  501, 
the  amount  of  the  damages  which  they  had  recovered : 
and,  on  the  same  day,  Shaen  gave  notice  to  the  defend- 
ant's attorney  that  he  had  a  claim  upon  the  sum 
recovered  to  the  full  amount,  and  requesting  that  the 
damages  so  recovered  might  be  paid  only  to  him,  or  to 
Mr.  Scott, 

In  July  1855,  the  plaintifis  were  nonsuited  in  another 
action  which  they  brought  in  the  Common  Pleas  against 
the  defendant;  and  on  the  2l6t  of  January,  1856,  judg- 
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1857.        mcnt  of  nonsaiti   with  7\L  Is^  M.  costs,   was   signed 
against  the  plaintiflh ;   and  the  defendant  now  claims 
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^'  to  be  entitled  to  set  off  that  sum  against  the  damages 

and  costs  in  the  action  in  the  Queen*s  Bench,  in  which 
the  plaintifis  were  successful. 

There  is  no  doubt,  since  the  Rnle  of  Court  of  HUanf 
Term,  2  fF.A.L  93.  (a),  that  the  plaintiflfe'  attorneys  have 
a  lien  upon  the  judgment  obtained  by  them  for  their  costs 
in  that  particular  suit,  and  that  no  set-off  can  be  allowed 
to  the  prejudice  of  that  lien :  but,  as  it  is  agreed  that 
their  costs  in  that  suit  amount  to  less  than  S5L  4«.,  for 
which  judgment  was  signed,  the  question  fin*  us  to 
•  determine  is,  whether  Mr.  ShaetCs  claim  as  purchaser  of 
the  damages  is  to  be  allowed :  for,  if  it  is  valid,  there 
can  be  no  set-off  in  this  case.  The  purchase  of  the 
damages,  immediately  after  the  verdict  and  before  judg- 
ment, was  a  purchase  of  the  matter  in  suit  pendente  lite; 
and  it  may  be  very  material  to  consider  in  what  relation 
Shaen  stood  to  the  plaintiffs  at  the  time  of  the  purchase. 
It  appeals  by  the  aflSdavits  of  Shaen  and  Scott  that, 
although  Scott  was  nominally  the  attorney  for  the 
plaintiflb  down  to  a  time  long  subsequent  to  the  final 
judgment,  Shaen  became  before  the  trial  really  and  sub- 
stantially the  attorney  for  the  plaintifl^  in  the  manage- 
ment and  conduct  of  the  suit;  and  it  appears  to  us 
that,  for  the  purpose  of  the  question  before  us,  Shaen  is 
to  be  considered  as  the  attorney  having  the  management 
of  the  cause  for  the  plaintiffs,  and  that  the  purchase  was 
in  effect  a  purchase  by  the  attorney  in  the  cause  of  the 
subject  matter  of  it  pendente  litey.not  for  the  purpose  of 
enabling  them  to  carry  on  the  suit,  but  because  they 

(a)  3  B.^Ad,  388      See  Reg.  Gen.,  Hi/.  16  Plci,  1863.  r.  63;  I  B. 
Sf  B.  xiii. 
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wtnted    the    money.      Independently    of  the    statutes       1857, 

referred  to  upon  the  argument,  restraining  the  purchase      simpson — 

of  property  in  suit,  particularly  by  persons  concerned  in       ^  ^^ 

the  administration  of  justice  (Ist  Statute  of  Westminster y 

c.  25. ;   2d  Statute  of  fFestminstery  c.  49.,  and  3  stat. 

28  Ed.  1.  e.  1 1.,  commented  upon  in  the  2d  Institute,  484); 

it  has  been  held,  in  several  cases,  that  no  attorney  can 

be  permitted  to  purchase  any  thing  in  litigation,  of  which 

litigation  be  has  the  management,  {Hall  ▼•  Hallet  (a), 

Wood  ▼•  Downes  (b)  and  the  authorifies  therein  cited), 

tnd  considering  the  relation  in  which  the  attorney  and 

dient  stand  to  each  other,  it  would  seem,  as  was  said  in 

EkU  ▼•  Ballet  (a),  to  be  against  the  policy  of  the  law 

to  permit  such  a  dealing  by  an  attorney  with  the  subject 

of  a  suit  of  which  he  has  the  conduct  as  the  attorney, 

whilst  the  case  is  still  undetermined  by  judgment,  as 

that    which   is  now  in  question   before   us,  whatever 

might  have  been  the  case  had  the  purchase  been  by  a 

8tranger« 

We  are  therefore  of  opinion  that  the  rule  must  be 
absolute  for  setting  off  one  judgment  against  the  other 
without  reference  to  Mr.  Shaen's  claim  as  purchaser, 
but  sutgect  to  the  lien  of  the  plaintifls*  attorney  for  his 
costs  in  the  action. 

Order  accordingly. 

^•>  1  Cox,  134.  (fr)  18  VtM.  120. 
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1857. 


12tk. 


Fbxdebick    Hattoh    against   Henby    Ehoush 

and  Gbobge  Wiluams. 


UodarHat. 
17  &  18  rUL 
e.96.«.l.alNn 
of  sale  it  Toid 
•gainst  cre> 
ditors  unless  a 
deseripcion  of 
the  residence 
and  oocnpadon 
of  tbe  person 
ffranting  it  be 
filed  along 
with  the  bill 
of  sale.    It  is 
not  soffieient 
that  the  bill 
of  sale,  which 
is  filed,  itself 
contains  a 
description  of 
hu  residence 
and  occopa- 
tion. 


TSSUE,  Dnder  which  pUuntiff  aflSrmed  and  defendftnts 
denied  that  dertain  goods  seized  by  the  sheriff  of 
Middlesex,  under  m  fi.  fa.  against  the  goods  of  Joseph 
Hare,  at  the  suit  of  defendants^  were,  at  the  time  of  the 
delivery  of  the  writ,  the  goods  of  the  pUintiS 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Sittings  at  Wutmuuter  after  hist  Term,  it  appeared 
that  the  writ  was  delivered  on  24th  October  185&  Hie 
execution  debtor,  Joeeph  Hare,  had,  on  1 8  th  J^fy 
1856,  executed  a  bill  of  sale  conveying  the  g^oods  in 
question  to  the  plaintiff  by  way  of  security.  This 
bill  of  sale  was,  within  twenty  one  days,  filed  along 
with  an  affidavit  of  the  time  when  it  was  executed 
The  bill  of  sale  was  expressed  to  be  made  between 
*^  Joseph  Hare  of  Na  1 1,  Qarges  Street,  PiccadUfy,  in  the 
county  of  Middlesex,  lodging  house  keeper,  of  the  one 
part,"  and  the  plaintiff  of  the  other ;  but  the  affidavit 
accompanying  it  contained  no  description  of  the  occupa- 
tion oi  Joseph  Hare;  nor  was  there  any  other  description 
of  his  occupation  filed,  except  that  in  the  bill  of  sale  itself. 
It  was  objected  that  the  provisions  of  stat  17  &  18 
VicL  c.  36.  s.  1.  had  not  been  complied  with.  The  Lord 
Chief  Justice,  on  this  objection,  directed  a  verdict  for 
the  defendants,  with  leave  to  move  to  enter  a  verdict  for 
the  plaintiff. 
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Montagu  Chambers^  in  the  ensuing  term  moved  for  1857. 
a  rule  nisi  pnnuant  to  the  leave  reserved.  The  hatton 
description  of  the  occupation  here  given  is  sufficient;  £xquih. 
the  case  is  not  like  that  of  Alkn  v.  Thompson  (a), 
where  no  occupation  at  all  was  stated.  The  object  of 
the  Legislature  was  to  furnish  the  officer  materials 
for  making  the  proper  entries  in  the  book  to  be  kept 
under  sect  3.  [Lord  Campbell  C.  J.  The  question  is 
whether  the  L^slature  did  not  intend  that  those 
materials  should  be  supplied  by  something  extraneous 
to  the  bill  of  sale^  something  filed  along  with  it.]  It  is 
immaterial,  for  the  purpose  of  the  Act,  how  the  descrip- 
tion is  given  if  it  be  supplied.  [Wiffhtman  J.  In  the 
interval  between  the  execution  of  the  bill  of  sale  and 
the  filing,  the  residence  and  occupation  may  have 
changed,  and  the  description  at  the  time  when  the  bill 
of  sale  was  executed  is  not  what  the  Legislature  want.] 

CoLEBiDGE  J.     I   think   there  should  be  no  rule. 

The  w<»rds  of  the  Act  are  too  strong  to  bear  any  doubt. 

The  bill  of  sale  contained  a  description  of  the  residence 

snd   occupation;   and   it   was   filed   together  with  an 

affidavit  which  contained  no  such  description ;  and  no 

more  vras  filed.     Now  the  enactment  is  that  the  bill  of 

sale,  ''or  a  true  copy  thereof,  and  of  every  attestation 

of  the  execution  thereof,  shall,  together  with  an  affidavit 

of  the  time  of  such  bill  of  sale  being  made  or  given, 

and  a  description  of  the  residence  and  occupation  of 

the  person  making  or  giving  the  same,  or,  in  case  the 

same  shall  be  made  or  given  by  any  person  under  or 

(a)  \  H.^  N,  15. 
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1857.  iQ  the  execution  of  any  process,  then  a  description  of 
Hattoii  the  residence  and  occupation  of  the  person  against  whom 
Ehqlish.  ^^^^  process  shall  have  issued,  and  of  every  attesting 
witness  to  such  bill  of  sale,  be  filed  **  within  twenty  one 
days  after  the  making  of  the  bill  of  sale ;  otherwise  it 
shall  be  void  against  creditors.  Now  it  is  impossible  to 
say,  in  this  case,  that  the  enactment  has  been  complied 
with,  or  that  any  description  has  been  filed  together 
with  the  bill  of  sale. 

WiQUTMAN  J.  The  terms  of  the  Act  do  not  require 
that  the  bill  of  sale  itself  should  contain  any  description, 
and  do  require  that  a  description  should  be  filed  together 
with  the  bill  of  sale. 

Crompton  J.  I  entertain  no  doubt  that  the  intention 
of  the  Legislature  was  that  the  affidavit  should  contiun 
the  descriptions  required. 

Lord  Campbell  C.  J.  At  the  trial  I  thought  the 
point  very  clear,  but  reserved  it  on  account  of  its 
general  importance.  My  opinion  formed  at  the  trial  is 
confirmed  by  what  has  passed. 

No  role. 
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1857, 


The  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  Clifton  Dabtmouth  Hardness 
against  Thomas  Sillt. 


COUNT  for  500/.,  the  penalty  of  a  bond.     The  only  A  bond  exe- 
,  ,        cuted  before 

plea  which  it  is  necessary  to  notice  was  plea  2,  which  the  passing  of 
set  out  the  bond  and  condition  verbatim.  It  was  the  joint  e.  89^  by  the 
and  several  bond  of  Solomon  Pentecasty  William  Follett  treasurer  of  a 
andthedefendant.andwasdated8thOc^aiCT-1839.    The  ^c^toT 
condition  was  as  follows.   **  Whereas  the  above  bounden  ^iJI^^^^J}^ 
Solomon  Pentecost  hath  been  appointed  by  the  council  5*^uij?Jj** 
of  the  said  borough  to  be  the  treasurer  thereof,  under  an  elected  trea- 

^  surer  under 

Act,**  5  &  6  fF.4.c.  76.,  « and  the  said  miliam  Follett  stat.  6  &  6 

and  Tbomtu  Silfy  have  agreed   to  join  with  the  said  it  was  provided 

Solomon  Pentecost  in  the  above  written  obligation  as  his  should  be  void 

sureties,  with  such  condition  for  making  void  the  same  icco'untformo- 

as  hereunder  is  written;  now  the  condition  of  the  above  °eys  that  might 

come  to  bis 

written  obliiration  is  such  that,  if  the  said  Solomon  Pen-  ^*°^* "  H®*" 

°  surer  ••  (who- 

iecast,  his  executors  or  administrators,  shall,  from  time  to  ther  by  virtue 

of  his  present 

time  and  at   all    times  hereafter,  duly  and   faithfully  oranysubse- 
account  for,  apply  and  pay,  all  and  every  the  sum  and  ment  to  the 
sums  of  money,  matters  and  things  which  hath  come  I!^coniing  to 
or  shall  come  to  his  hands  or  under  his  order  or  control,  \^^  truTintent 
as  treasurer  of  the  borough  aforesaid  (whether  by  virtue  *"  ^h™  g"^°^ 
of  his  present  or  any  subsequent  appointment  to  the  ?tatute.  and 

'  •'*■'*  m  every  other 

respect  act  in 
strict  con- 
formanoe  with  the  tame,  and  all  other  laws  and  regulations  now  or  hereafter  to  be  in  force 
touching  the  said  office  of  treasurer,  or  the  person  or  persons  performing  or  liable  to  perform 
tbe  duties  thereof.** 

Held,  that  the  sureties  were  liable  for  misconduct  of  P.  after  the  tenure  of  the  office  bad 
altered  by  stat,  6  &  7  FieL  r.  69.  from  an  annual  office  to  an  office  held  during  pleasure. 

VOU   VIL  H  E.    &   B. 
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1857.       said  office),  according  to  the  directions  and  true  intent 

jj^TOTof     ^^^  meaning  of  the  said  statute,  and  in  every  other 

DAKTMorra    respect  act  in  strict  conformance  with  the  same,  and  ail 

SiuT.       other  laws  and  regolaUons  now  or  hereafter  to  be  in 

force  touching  the  sud  office  of  treasorer,  or  the  person 

or  persons  perfiNining  or  liable  to  peifonn  the  duties 

thereof:  then  this  obligation  to  be  Toid,  else  to  remain 

in  full  force.'*    ATerment  of  performance  of  the  condition 

by  PnUcaU  ^as  long  as  he  continued  such  treasurer  bj 

virtue  of  any  appcHutment  under  the  said  statute.** 

Replication  1  to  plea  2,  that  PaUeeogt  continued 
treasurer  under  successive  annual  appointments,  the  last 
of  which  was  on  9th  Nacemd^er  1842,  up  to  the  paawng  of 
Stat.  6  &  7  VkL  c.  89. :  assignment  of  breaches  during  that 
time.  Replication  2  to  plea  2,  that,  after  the  passing  of 
Stat.  6  &  7  VtcL  c  89.,  on  9th  Nocember  1843,  BmitaMi 
was  appointed  treasurer,  and  continued  such  till  1852 ; 
assignment  of  breaches  subsequent  to  9th  Nocetnber  184S. 
Issue  was  taken  on  these  and  several  other  pleadings. 

There  were  demurrers  respectively  to  plea  2,  and  to 
the  replication  2  to  plea  2.     Joinder  thereon. 

Before  argument  of  the  demurrers  the  case  went  down 
for  trial  of  the  issues  of  ftict,  and  assessment  of  contii^nt 
damages  on  the  demurrers.  A  verdict  was  taken  sut^ect 
to  the  award  of  a  barrister,  to  whom  the  whole  was 
referred.  He  made  his  award,  finding  performance  up 
to  the  passing  of  stat  6  &  7  l^ct  c.  89.,  and  breaches 
subaequendy.  He  disposed  of  the  other  issues  of  fiict 
in  fovour  of  the  plaintifls,  and  directed  judgment  to 
be  entered  for  them  on  the  demurrers,  subject  to  the 
provision  thereinafter  contained,  that  is  to  say,  ^  If  the 
Court  of  Queen's  Bench  shall  be  of  opinion,  upon  the 
pleadings  in  the  said  cause,  that,  according  to  the  con- 
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ftion  of  the  bond  therein  mentioned,  the  liability  of  the        i857. 
defisndant  as  surety,  under  the  said  bond,  is  limited  to    ""jjiJl^^Toif 
die  appointment  of  the  said  Solomon  Pefttecost  to  be  the    Dabtmodtu 
treasurer  of  the  said  borough  under  the  Act  in  the  said        Sillt. 
bond  mentioned,  and  does  not  extend  to  the  appoint- 
ment of  the  said  Solatium  Pentecost  to  be  the  treasurer  of 
Ae  said  borough  under  the  Act,*'  6  &  7  Vict.  c.  89., 
"which  point  I  submit  for  the  opinion  of  the  said  Court 
U  the  request  of  the  parties  respectively  to  the  said 
came:**  then  judgment  on  the  demurrers  to  be  entered 
far  the  defendant. 
The  Older  of  Nisi  priiis  having  been  made  a  rule  of 
CoQit,  T.  K.  Kingdon,  on  behalf  of  the  defendant,  in 
Bkn/Tetm  1855,  obtained  a  rule  to  shew  cause  why 
jtx^gioeot  should  not  be  entered  for  the  defendant  on 
tk  point  submitted  by  the  arbitrator  to  the  Court 

Tbe  role  was  enlarged  from  Term  to  Term  to  await 
Ae  final  decision  of  Oswald  v.  Mayor^  Sfc.j  of  Berwick^ 
tko  pending  in  the  House  of  Lords.  In  last  Michaelmas 
Term  {November  24)  Butt  shewed  cause  (a),  and  Collier 
ttd  7.  JL  Kingdan  were  heard  in  support  of  the  rule. 
The  ooly  point  argued  was  as  to  the  application  of 
(hsald  ▼.  Mayary  Aldermen,  and  Burgesses,  of  Berwick" 
^fmhTiceed(jb)  to  the  terms  of  this  condition. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  term  (January  1 3th), 
d^ered  judgment 
tht  question  which  we  have  to  determine  in  this 

(«)  Bdbrt  Lord  Campbdl  C.  J.,  Cdtridge^  WighimeM  and  BrU  Jf. 

(0  &  H,  L,  Ca,  856.,  dfinning  the  judgment  of  the  Exch.  Ch.  in  Ma^fcr 
•f  Anria  t.  OnooJd,  ZE.^B.  653 ;  which  affirmed  the  judgment  of  the 
^^^"i^mkukMngortf  Berwick  ^.OnoaU^X  B.^  B.Q96. 

H  2 
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1857.  case  is,  Whether  the  bond  entered  into  on  the  8th  of 
Mayor  of  ~  October,  1839,  by  Solomon  Pentecost  and  his  sureties  for 
Dartmouth  j^jg  p^op^j  execution  of  the  duties  of  the  oflSce  of  treasurer 
Silly.  ^f  ^jj^  borough  of  Dartmouth^  remained  in  force  after  the 
passing  of  stat.  6  &  7  Vict.  c.  89.  (a),  which  enacted  that 
the  treasurer  of  a  borough,  instead  of  being  annually 
elected  as  under  stat  5  &  6  ^.  4.  c.  76.  {b\  should 
'^  thenceforth  hold  his  office  during  the  pleasure  of  the 
council  for  the  time  being."  Unless  there  be  words 
in  the  condition  of  the  bond  to  continue  the  obligation 
after  such  a  change  in  the  tenure  of  the  office,  there  can 
be  no  doubt  that  it  would  be  extinguished,  both  as  to 
principal  and  sureties.  The  condition  recites  that  the 
appointment  to  the  office  of  treasurer  was  under  stat. 
5  &  6  fT.  4.  c.  76.;  and  without  any  such  recital  parties 
to  such  a  bond  are  always  supposed  to  contract  accord* 
ing  to  the  existing  state  of  the  law,  and  in  the  belief 
that  the  law  will  continue  unchanged  if  they  make  no 
provision  for  the  contingency  of  a  change  in  the  law. 
But,  as  observed  by  Mauk  J.  in  Mayor  of  Berwick 
V.  Oswald  (c),  there  is  nothing  "to  prevent  parties,  if 
they  choose  by  apt  words  to  express  an  intention  so  to 
do,  fi'om  binding  themselves  by  a  contract  as  to  any 
future  state  of  the  law.  Supposing  that  the  parties  to 
this  bond  had  contemplated  that  some  alterations  might 
be  made  by  law  in  the  office  of  treasurer,  there  would 
have  been  nothing  illegal  in  the  sureties  binding  them- 
selves  to  be  answerable  though  the  nature,  and  tenure, 
and  duties  of  the  office  were  changed.**  Now,  looking 
to  the  whole  of  the  condition  of  the  present  bond,  we 
think  that  it  is  fi-amed  with  this  view,  and  that  it  con- 
tains language  more  potent  for  this  purpose  than  any  to 

(a)  Sect  6.  ^5)  Sect.  68. 

(c)  3  B,^  B.  663.  666. 
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be  (blind  in  the  instrument  adjudicated  upon  in  the        18o7. 
Mayer  of  Berwick  ▼.  Oswald  {a). .  The  first  part  of  the       Miiyorof^ 
condition,  even  when  speaking  of  "  any  subsequent  ap-    ^^^tmouth 
pointment,'*  expressly  refers  to  the  office  as  regulated  by        Sillt. 
Stat  5  &  6  IF.  4.  c.  76. ;  but  it  goes  on  to  say  that  Pente^ 
coif,  as  treasurer,  should  **  in  every  other  respect  act  in 
strict  conformance  with  the  same,  and  all  other  laws  and 
regidatkms  now  or  hereafter  to  be  in  force  touching  tlie 
M  nffice  of  treasurer^  or  the  person  or  persons  performing 
or  Boftfe  to  perform  the  duties  tliereofJ*    Therefore,  should 
there  be  any  change  of  the  law  by  Act  of  parliament 
extending  the  duties  of  the  treasurer  and  increasing  the 
pnikof  the  sureties,  the  bond  remains  in  force  if  the 
duuige  touches  **  the  said  office  of  treasurer  or  the  person 
orpenons  performing  or  liable  to  perform  the  duties 
tkreoC     We  think  that  these  words  apply  to  a  dis- 
duige  of  the  duties  of  the  office  under  the  new  tenure 
of  holding  during  pleasure,  whether  this  change  may  be 
ooDsidered  either  as  increasing  or  diminishing  the  risk 
of  the  sureties.      There  were  no  such  words   in   the 
instniment  to  be  construed  in  Oswald  v.  Magor^  Alder- 
■n,  and  Burgesses,   of  Berwick-upon-Tweed  {b);   and 
therefore,   to    shew    the    continuing   liability,    it    was 
necessary   to    rely   on    the    words    ^^  annual   or  other 
fiihare  election"  **  to  the  said  office."    But,  by  the  con- 
dition of  the  present  bond,  an  alteration  in  the  office 
hy  future  legislation  was  manifestly  contemplated ;  and 
the  intention,  as  expressed,  appears  to  have  been  that 
the  obligors  should  remain  liable  for  the  due  discharge 
hj  Pndecost  of  the  duties  of  the  office,  while  its  identity 
iubstaQiially  remained,  whatever  change  might  take  place 

(a)  3  ^.  |r  B.  663. 

W  6  ir.  £.  Ok.  856;  3  E.  4r  B.  653;  1  £.  |r  B.  295. 
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1857. 


Mayor  of 
Dabtmouth 

V. 
SiLLT. 


touching  its  duties  or  its  incidents.  Stat  6  &  7  VicL 
c.  89.  only  regulates  the  office ;  and  no  one  can  contend 
that  its  identity  is  destroyed  by  its  being  held  daring 
pleasure  instead  of  being  held  for  a  year,  all  its  duties 
remaining  unchanged.  Such  we  think  was  the  intention 
of  the  parties  when  they  executed  the  bond,  and  con- 
tinued to  be  their  belief  till  this  action  was  commenced* 
We  therefore  pronounce  judgment  for  the  plaintiflb. 

Judgment  for  the  plaintifis. 


Chbistopheb   Francis   O'Toolb    and   Edward 
Stevenson  against  John  Monger  Pott. 


A  verdict  was 
taken  in 
Vacation, 
subject  to  the 
award  of  an 
arbitrator,  to 
whom  the 
cause  and  all 
matters  in 


TTAWKINS,  in  last  Michaelmas  Term,  obtained   a 
rule  Nisi  to  set  aside  the  judgment  signed  in  this 


cause. 

From  the  affidavits  it  appeared  that  the  cause  stood  for 
trial  at  the  London  sittings  after  last  Trinity  Term,  when  a 
refo^^^^The  ^^^*^*  ^^  XJBkm  by  consent,  on  9th  July  1856,  subject 

award  was 
madedirecUng 


to  the  award  of  a  barrister  to  whom  the  cause  and  all 
matters  in  difference  between  the  parties  were  referred, 
with  all  the  usual  powers.  On  18th  July  1856  the  arbi- 
trator published  his  award,  that  the  verdict  should  stand 
for  548/.  17«.,  that  the  plaintiffs  were  indebted  on  the 
matters  in  difference  to  the  defendant  in  2022.  13^.,  and 
that  the  defendant  should  pay  the  difference  between 
those  sums,  viz.,  346/.  4«.,  and  the  costs.  On  8th 
August  the  plaintiffs  signed  judgment,  and  applied  to 


a  verdict  in 
favour  of  the 
plaintiflf. 
Before  next 
Term,  but 
more  than 
fourteen  days 
afler  the  pub- 
lication of  the 
award,  the 
plaintiff  signed 
judgment. 
A  summons 
having  been 
obtained  to 
set  aside  the 
judgment,  the  matter  was  referred  to  the  Court. 

Held,  that  the  judgment  was  regular,  and  that  it  was  not  necessary,  before  signing  judg. 
ment,  to  wait  till  the  time  for  moving  to  set  aside  the  award  had  elapsed. 


r. 

Pott. 


XX.   VICTORIA.  108 

kire  their  costs  taxed.     Od  22d  August  a  sumtDODS  to        1857. 
Kt  aside   the  judgment  was  heard  before  Crawder  J.,       O'Tooli 
who  referred  the  matter  to  the  Court,  on  the  terms  of 
the  defendant  giving  security  for  the   amount  of  the 
judgment. 

IfefiiiA,  in  last  Atichaelmas  Term,  shewed  cause  (a). 

IIm  Common  Law  Procedure  Act>  1852  (15  &  16  Viet. 

e.  76.),  sect  120,  enacts,  that  *'a  plaintiff  or  defendant, 

himg  obtained  a  verdict  in  a  cause  tried  out  of  Term, 

abiU  be  entitled  to  issue  execution  in  fourteen  days, 

unkiB  tbe  Judge  who  tries  the  cause,  or  some  other 

Judge, or  the  Court,  shall  order  execution  to  issue  at  an 

€>riier  or  later  period,  with  or  without  terms."    The 

power  to  issue  execution  necessarily  involves  the  signing 

of  a  judgment;  and  the  question  here  is.  Whether,  when 

tk  ?erdict  is  subject  to  an  award,  there  is  an  implied 

^xoepdoo,  and  the  successful  party  is  not  to  issue  execu- 

tioo  dll  the  time  for  moving  to  set  aside  the  award  has 

ehpKd,  that  is  till  the  fifth  day  of  the  ensuing  term  if 

tbe  reference  be*of  the  cause  only,  and  till  the  end  of 

the  term  if  it  be  a  reference  of  the  cause  and  all  matters 

in  difference.     There  is  no  object  in  such  a  delay ;  for 

die  arbitrator  always  has  the  powers  of  the  Judge,  and 

nay  order  a  stay  of  execution;  or,  if  he  does  not,  a 

Judge  has  power  to  do  so,  and  will  exercise  it  if  there 

be  plausible  ground  for  moving  to  set  aside  the  award. 

By  the  general  rules  of  practice  of  Hilary  Term  16  Vict. 

nde  no  (b),  '^  costs  may  be  taxed  on  an  award,  notwith- 

ttandiDg  the  time  for  setting  aside  the  award  has  not 

(•)  Noember  25th.    Before  Lord  CampUU  C.  J.,  CoUridg*:  Wightman 

<^)l£.4'5.  ZXTUi. 


Pott. 
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1857.  elapeed"  That  cannot  be  done  when  the  award  directs 
Qrj>^j^  a  verdict,  unless  the  judgment  be  signed.  The  award 
J^  may  be  enforced  by  attachment ;  Hare  v.  Fleay  (a) ;  and 
in  every  way  except  execution,  if  that  be  an  exception. 
Jones  V.  Ives  (b)  was  relied  on  in  moving  the  rule;  hot 
that  proceeded  on  the  old  practice  and  law,  which  have 
since  been  changed.  Even  under  the  old  practice  the 
verdict  entered  under  a  certificate  did  not  differ  fh>m  a 
verdict  found  by  the  jury ;  Cramer  v.  Churt  (c). 

Hawkins^  in  support  of  his  rule.  This  is  an  award  as 
to  all  matters  in  difference  between  the  parties.  If  it 
had  been  a  mere  certificate  the  judgment  might  have 
been  regular;  the  rule  170  of  Hilar i/  Term  16  Vict{d) 
was  meant  to  apply  only  to  such  a  case.  [Erie  J.  It  is 
general  in  its  terms,  and  was  intended  to  be  general  in  its 
application,  founded  on  the  analogy  to  taxation  of  costs  on 
a  judgment  which  is  not  delayed  till  the  time  for  bringing 
error  has  elapsed.]  Janes  v.  Ives  {b)  is  expressly  in  point. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  in  this  Term  {January  14th)^ 
delivered  judgment 

Upon  a  rule  for  setting  aside  a  judgment,  it  appeared 
that  a  cause  and  all  matters  in  difference  between  the 
parties  had  been  referred  at  Nisi  priiis  on  the  common 
terms.  The  award  was  that  the  verdict  should  stand 
for  the  plaintiff  for  5002.,  and  that  the  plaintiff  was 
indebted  to  the  defendant  in  1602.  upon  a  matter  in 
difference,  not  in  the  cause :  and  the  plaintiff  had  signed 
judgment  for  the  500/.,  after  fourteen  days  from  the 

(«)  2  L.  M.  |r  P.  392.  (6)  10  Com.  B.  429. 

(c)  15  AC  ^  r.  310.  {d)  \  B,^  B.  Mvm. 


▼. 

Pott. 
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making  of  the  award,  by  analogy  to  the  time  allowed        1857. 
for  sigaing  judgment  after  a  verdict  by  a  jury.  oToolb 

The  defendant  contended   that,   upon  a  reference, 
where  no  cause  existed,  no  proceeding  could  be  taken 
to  enforce  the  award  till  the  Term  had  elapsed  in  which 
i  party  might  move  to  set  it  aside,  that  is,  till  the  end  of 
the  terai  next  after  making  the  award ;  and  that  upon  a 
lefereoce  of  a  cause  together  with  all  matters  in  differ- 
ence between  the  parties  the  same   time  must  elapse 
before  any  step  can  be  taken  to  enforce  any  part  of 
the  award.     He  relied  upon  an  expression  of  MauU  J. 
in  Hobdell  v.  Miller  (a),  asking   how  a  proceeding  to 
enforce  an  award  could  be  taken  when  it  was  doubtful 
whether  the   award   would    stand:    and  also   on    the 
jodgment  of  the  Common  Pleas  in  Jones  v.  Ives  (b)y 
allowing  proceedings  to  be  taken  upon  an  award  made 
io  ft  reference  of  a  cause,  distinguishing  that  from  other 
references,  and  so,  by  implication,  recognising  the  rule 
D(^  contended  for.     But  we  are  of  opinion  that  there 

• 

isnoground  for  the  defendants  contention.  No  reason 
^  been  suggested  why  a  creditor  who  has  established 
^  right  should  be  thus  delayed  in  enforcing  it  The 
luQJtatioQ  of  the  time  for  moving  to  set  aside  an  award 
^Bs  mtended  to  aid  the  successful  party,  and  make  his 
title  secure  after  that  time,  but  was  not  intended  to  give 

• 

iiifiecurity  in  favour  of  a  debtor  who  had  been  adjudged 
to  be  liable.  The  award  is  to  be  taken  to  be  valid  until 
ft  competent  tribunal  has  questioned  its  validity  and 
^yed  proceedings  upon  it.  In  respect  of  verdicts 
object  to  a  reference  they  are  not  considered  verdicts 

(«)  2  Scott  N.  R.  163.  (b)  10  Com,  B.  429. 
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1857.  till  the  award  has  been  made ;  and  the  practice  io  respect 
OTom!b  ^^  ^°^^  verdicts  has  been  to  give  the  same  time  for 
Pair  tnoving  against  the  award  as  there  would  have  been  for 
moving  against  a  verdict  of  a  jury  given  at  that  time : 
in  respect  of  such  awards  they  give  only  an  inchoate 
right  till  that  time  has  elapsed;  and  Mamie 3.9X11  Hare  j. 
Fleay  {a),  says  that  his  question  in  Hobdell  v.  MiUer  (A) 
related  to  this  class  of  awards,  not  to  awards  out  of  a 
cause ;  and  he  then  explains  that  the  moving  to  set  aside 
awards  made  on  a  reference  without  any  cause  is  analo- 
gous to  bringing  a  writ  of  error;  and  that,  as  the  power 
to  bring  a  writ  of  error  is  no  stay  of  execution  until  error 
brought,  so  the  power  of  moving  to  set  aside  the  award 
ought  to  be  no  stay  of  proceedings  thereon  until  motion 
made.  The  rule,  under  the  Common  Law  Procedure 
Act,  that  the  successful  party  in  a  reference  might  pro- 
ceed forthwith  to  tax  his  costs  on  taking  up  the  award, 
is  a  declaration  that  the  party  is  not  bound  to  wait  till 
a  Term  has  elapsed  before  taking  proceedings  on  the 
award.  Therefore  we  think  that  the  judgment  was 
regular,  and  that  this  rule  must  be  discharged  with  coata 

Rule  discharged. 

(a)  2  i.  jr.  ^  P.  392.  (6)  2  Seett.  AT.  R.  163. 
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1857. 


James  Gttnninoham,  appellant,  against  The  Local 
Board  of  Health  of  the  Borough  of  Wolver- 
HAMPTONy  respondents. 

"KJOTICE  of  appeal  against  an  adjudication  or  order  a  local  Board 

of  two  justices  of  the  peace  in  and  for  the  borough  quired  the 

of  Woherkamptan,  made  under  sect.  69  of  "  The  PubUc  ^rt^djom^g 

Health  Act,  1848,''  having  been  given,  a  case  was  stated  J^^^^hTh. 

for  the  opinion  of  this  Court,  in  substance  as  follows,  T^y*  *?  ^«7«* 

^  It;  and,  they 

In  the  year  1852,  the  provisions  of  The  Public  Health  htmng  made 

A  "  default,  the 

Act,  1848  (11  &  12  Vict.  c.  63.),  were,  by  an  order  of  Local  Board 
fler  Atajesty  in  council,  duly  applied  to  and  put  in  force  work  to  be 
^in  the  borough  of  Wolverhampton :  and  the  Mayor,  tract.  ^Before 
•''^^en  and  burgesses  of  the  borough,  by  the  council  ^*^act^  m) 
«  •Uch  borough,  became  and  were  The  Local  Board  of  ^s*""**!  was 

*•  °   '  made  of  the 

**^th  within  and  for  the  district  of  the  borough  under  annual  ex- 

.1  ^  ^  pence  of  re- 

"*®  Act     The  appellant  is  the  owner  of  certain  houses  pairing  the 

work  ivhcn 

Bittiate  in  a  street  called  York  Street,  within  the  district  done;  nor  was 

^  the  said  Local  Board  of  Health,  the  said  street  not  obtained'^Bs  to 

"^Og  a  highway.      Early  in  the  year  1854,  the  said  ^oKmore 

'^'■^t  and  other  adjoining  streets,  which  together  formed  J^  contrart^ 

•  district   called    Commercial  Road    district,   required  only  for  the 

.  '         *  execution  of 

'^''cUing,   paving,   flagging   and   channelling :    and,  by  **>e  ^o^k,  or 

for  the  exe- 

^tices  in  writing.  The  Local  Board  of  Health  required  cution  and 
^  appellant,  and  upwards  of  a  hundred  other  persons,  thereof,    in 

other  respects 
the  directions 
85  of  the  Public  Health  Act,  1848  (11  &  12  Viet.  c.  63.),  were  followed.     On  a 


Held,  that,  as  the  work  when  complete  would  not  be  repaired  and  maintained  under  the 
^5^  or  out  of  the  rates,  no  such  estimate  or  report  was  required ;  and  that  the  Local  Board 
^^t  enforce  payment  of  the  expences  from  the  owners,  notwithstanding  the  absence  of 
^  eitnnate  and  report. 
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1857.  being  the  owners  or  occapiers  of  booses  and  premises 
CirssnrcHJuf  fronting,  adjoining  or  abutting  upon  York  Street  and 
Local  Bovd  of  ^^®  ^*^  Other  adjoining  streets,  to  level,  pave,  flag  and 
WoLTE»-  channel  the  said  streets  within  a  time  specified  in  such 
notice,  as  provided  by  sect  69  of  the  Public  Health 
Act,  1848.  The  appellant  and  the  said  several  other 
owners  or  occnpiers  failed  to  level,  pave,  flag  and 
channel  the  said  streets,  or  any  part  thereof  in  the 
manner  and  within  the  time  required ;  and,  upon  such 
default.  The  Local  Board  of  Health,  under  the  provisions 
contained  in  sect  85  of  The  Public  Health  Act,  1848, 
contracted,  in  writing  under  the  seal  of  The  Local  Board, 
with  certain  persons  as  contractors,  for  executing  at  the 
expense  of  The  Local  Board  of  Health  the  works  speci- 
fied in  the  notices,  and  then  necessary  ton  the  levelling 
paving,  flagging  and  channelling  the  said  streets;  and 
the  said  necessary  works  were  afterwards  executed  and 
fully  completed  by  the  said  contractors,  according  to 
the  terms  of  the  said  contract,  and  within  the  time 
specified  by  such  contract  Previous  to  and  at  the  time 
of  giving  the  notices  and  entering  into  the  contract, 
Thomas  Fiddes  Meyrick  had  been  duly  appointed  to 
the  office  of  surveyor  of  the  district  by  The  Local 
Board  for  the  purposes  of  The  Public  Health  Act, 
1848,  and  then  continued  to  act  as  such  surveyor. 
By  sect  85  of  The  Public  Health  Act,  1848,  it  is, 
amongst  other  things,  provided  ''that  before  contract- 
ing for  the  execution  of  any  works  under  the  prorisons 
of  this  Act,  the  said  Local  Board  shall  obtain  firom 
the  surveyor  an  estimate  in  writing,  as  well  of  the 
probable  expence  of  executing  the  work  in  a  substantial 
manner  as  of  the  annual  expence  of  repairing  the  same, 
also  a  report  as  to  the  most  advantageous  mode  of  con- 
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tncdngy  that  is  to  say,  whether  by  contracting  only  for       1867. 
the  execution  of  the  work,  or  for  execution  and  also  "T^irTZZTZ 

\jXja3t  InGHAM 

maintaining  the  same  in  repair  during  a  term  of  years,  I* 

or  odierwise.*'     Before  entering  into  the  contract  for     Wolvee- 

HAMPTON. 

the  execution  of  the  said  works  as  aforesaid,  The  Local 

Botrd  obtained  from  the  surveyor  an  estimate  in  writing 

of  the  probable  expence  of  executing  the  works  in  a 

substantial  manner,  and  also  a  report,  to  the  effect  that 

the  most  advantageous  mode  of  executing  the  works 

vtt  by  contracting   for   the   execution   of  the   same 

Kcordiog   to  certain   specifications    prepared   by   the 

lorfejor;  but  The  Ix>cal  Board  did  not,  before  entering 

into  the  contract,  obtain  from  the  surveyor  any  report 

as  to  whether  it  was  at  the  time  better  or  more  advan- 

tBgd(m  to  contract  only  for  the  execution  of  the  works, 

or  (0  contract  for  executing  and  also  for  maintaining 

the  said  works   in  repair  during  a  term  of  years  or 

otherwise.     The  surveyor,  when  he  made  the  before 

ncDtioned  estimate  of  the  probable  expence  of  executing 

the  works  in  a  substantial  manner,  as  also  the  report 

that  the  most  advantageous  mode  of  executing  the  said 

wori[8  was  by  contracting  for  the  execution  of  the  same 

•ecording  to  the  plans,  had  no  reference  whatever  to 

the  repair  at  any  time  of  the  said  works;  nor  had  the 

nnreyor,  before  or  at  the  time  of  making  the  estimate 

and  report,  at  all  considered  or  had  in  his  contemplation 

the  aabject  of  the  after  repair  of  the  said  works.     The 

expence  incurred  by  The  Local  Board  for  the  works 

executed  under  the  said  contract  amounted  to  about 

20001;  and  the  proportion  of  that  sum,  as  settled  by 

the  surveyor  to  be  paid  by  the  appellant,  was  412. 1 6«.  9d. 

On  the  8th  January  1856,  the  order  or  adjudication 

appealed  against  was  made  under  The  Public  Health 
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1857.        ^^^  1848.    It  recites  that  complaint  had  been  made,  bj 

CuKKiNOHAM    ^^®  collectOF  of  itites  under  The  Public  Health  Act  (or 

Load  Board  of  *^®  ^^^  district,  that  certain  ezpences  had  been  incurred 

WoLvra-     by  The  Local  Board  in  levelling,  paving,  flagging  and 

HAM  PTON» 

channelling  the  street  called  York  &reei^  fronting, 
adjoining  or  abutting  on  certain  premises  belonging  to 
the  appellant,  and  that  the  proportion  of  the  expenoes 
which  the  appellant  was  liable  to  pay  was  412.  16^  9^, 
and  that  he  had  neglected  to  pay  the  said  sum.  It 
further  recites  that  the  appellant  had  been  duly  sum- 
moned to  answer  the  said  complaint,  and  had  appeared, 
and  then  states  that  the  justices  making  the  said  order 
or  adjudication  had  heard  the  complaint  and  the  evi- 
dence, and,  having  ascertained  the  said  complaint  to  be 
true,  thereby  adjudged  the  appellant  to  pay  the  said 
collector  the  said  sum  of  41il  16«.  dtL,  with  costs. 

The  questions  for  the  opinion  of  the  Court  are :  FiiBl, 
Whether,  before  contracting  for  the  execution  of  the 
said  works  necessary  for  levelling,  paving,  flagging  and 
channelling  the  said  street,  the  said  Local  Board  had 
obtained  from  the  surveyor  an  estimate  and  report  as 
required  by  the  provision  in  the  85th  section  of  The 
Public  Health  Act,  1848 ;  Secondly,  Whether  the  said 
Local  Board  were  bound  to  obtain  the  estimate  and 
report  of  the  surveyor  required  by  the  provision  in  the 
said  85th  section  before  contracting  for  the  execution 
of  the  said  works ;  and.  Whether,  if  they  have  omitted 
to  comply  with  such  provision.  The  Local  Board  can, 
under  the  said  order  or  adjudication,  enforce  payment 
by  the  appellant  of  a  proportion  of  the  expences 
incurred  in  executing  the  said  works. 

If  the  Court  shall  be  of  opinion  that  The  Local  Board 
have  not  complied  with  the  said  provision  in  the  85th 
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1857.  Scotland,  contr^     In  Nawell  v.  Mayw  ffc.  of  Wbr- 

CoNHiNGHAM  ^'^  (^)  ^'^^^^^  B'  s^atcs  the  qacstion  to  be,  •*  Whether 
I^al  Board  of  ^^  directions  in  the  85th  section  are  formal  conditions 
WoLVER-  to  the  validity  of  obligations  by  boards  of  health  under 
the  Act,  or  whether  they  are  only  directions  to  them, 
with  which  they  are  bound  to  comply,  under  the 
penalty,  in  case  of  non-compliance,  of  being  deprived 
of  all  .remedy  of  reimbursement  against  their  con- 
stituents." The  question  here  is,  whether  there  is  a 
remedy  for  reimbursement  against  their  constituents. 
The  only  object  of  the  Legislature  in  enforcing  these 
conditions  must  have  been  to  provide  a  safeguard 
against  improper  taxation  or  undue  expenditure. 
[Erie  J.  Where  the  work,  when  completed,  is  to  be 
kept  in  repair  out  of  the  rates,  there  is  an  intelligible 
reason  for  requiring  an  estimate  of  the  annual  expence 
of  the  same :  but  is  such  an  estimate  to  be  made  when 
the  work  is  done  once  for  all ;  as,  for  instance,  when  a 
sewer  is  set  right  for  a  private  house,  under  sect.  54  ? 
Lord  Campbell  C.  J.  Perhaps  the  estimate  of  the 
annual  expence  of  the  repair  might  induce  the  board 
to  make  the  sewer  on  a  different  plan,  so  as  not  to  cast 
upon  the  owner  the  burthen  of  such  repairs.]  As  the 
Local  Board  have  power  under  sect.  70  to  convert  the 
private  street  into  a  public  one,  the  estimate  of  the  cost 
of  repairs  may  be  very  material  And  the  proviso  is 
entire. 

J,  FF.  Huddleston^  in  reply.  The  owner  of  the  houses 
may  put  his  own  private  street  into  good  order  in  any 
way  he  pleases :  it  is  only  on  his  default  that  the  board  are 

(a)  9  Exek,  457. 
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1857.  to  compare  the  advantage  of  Gontracting  to  repair  whei 
CuiriaHaHAM  DO  repairs  can  be  done,  in  carrying  the  Act  into  exeeuiiom . 
Loetl  Bowd  of  ^^^  ^^  think  the  section  can  properly  be  conatroed 
WoLVBB-  without  coming  to  such  a  result.  The  section  hegini 
bj  enabling  the  board  to  enter  into  all  such  contracts  ai 
may  be  necessary  ybr  carrying  the  Act  into  execution, 
If  no  repairs  are  authorized,  no  contract  compridng 
repairs  would  be  within  the  Act,  as  necessary  foi 
carrying  it  into  execution;  and  the  proviso  for  the 
estimate  and  report  is  confined  to  works  under  the  prth 
visions  of  the  Act  If  a  work  may  be  both  executed  and 
repw^d  under  the  provisions  of  the  Act,  there  most  be 
an  estimate  and  report  on  the  execution  and  the  repair  j 
but,  if  the  woriL  may  be  only  executed  or  only  repaired 
according  to  the  provisions  of  the  Act,  the  estimate  and 
report  need  not  extend  to  a  work  not  within  the  pr9^ 
visions  of  the  Act,  and  not  necessary  for  carrying  it 
into  execution. 

In  case  of  a  contract  for  repairing  an  existing  road, 
an  estimate  and  report  relating  to  executing  the  work 
of  making  that  road  originally  would  be  abaurd,  and 
equally  so  would  be  the  estimate  and  report  on  lepaii 
where  none  can  be  done.  It  fiollows  that  the  order 
must  be  confirmed. 

Order  confirmed. 


▼. 
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1857.  ^   ^^^   ^"^9   before   Lord   Campbell  C.  J.,  at  tbe 

iNr.RAM       Sittings  in  London  after  last  Trinity  Term,  the  following 
&cts  appeared. 

On  the  2d  oi  April  1855,  an  agreement  was  entered 
into  between  the  plaintiff  and  tbe  defendant,  of  which 
tbe  following  is  a  copy. 

''  Leigham  Court, 
"  To  Mr.  Richard  Barnes, 

'*  Sir,  I,  the  undersigned  Thomas  Ingram^  do  hereby 
agree  to  make  as  many  bricks  as  yon  may  require  me  to 
make  on  the  upper  ground  in  your  brick  field  adjoining 
the  railway;  to  be  dried  and  burnt  according  to  the 
following  conditions,  viz. :  to  take  the  clay  in  its  present 
state,  and  to  find  all  labour  required  in  turning  the  clay, 
and  mixing  it  with  ashes,  breeze  and  sand ;  to  mould, 
set  and  bum  the  bricks  in  kilns,  and  deliver  the  same 
into  the  trucks,  or  stack  them  on  the  ground  when 
properly  burnt,  finding  all  labour  for  drying  the  bricks 
and  protecting  them  from  the  weather  and  other  damage. 
Mr.  R,  Barms  to  find  all  materials  for  the  same :  but  all 
labour  of  every  description  to  be  found  by  me  for  the 
sum  of  105.  6^  per  thousand,  for  the  bricks  when 
finished  and  complete.  Payments  to  be  made  on 
account,  as  the  work  proceeds,  at  the  rate  of  7*.  6dL 
per  thousand  when  in  hacks,  and  2s.  &d.  while  they  are 
being  burnt,  and  the  remaining  6(/.  when  the  contract 
is  performed.  To  proceed  with  the  work  as  &st  as 
possible,  and  as  may  be  directed  by  the  said  Mr.  Barnes. 
The  work  to  be  done  under  the  direction  of  Mr.  Barnes^ 
and  to  his  entire  satisfaction.  If  I,  Thomas  Ingram^  £ui 
to  carry  out  or  do  not  proceed  to  Mr.  Barneses  satis- 
faction and  the  contract,  6J.  left  per  thousand  in  hand 
to  be  forfeited;   and  all  damages  for  any  neglect  or 
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1857.  1856.     December  1. 

L^.^M  ''  Received  <tf  Mn  Biekard  Barmes  the  fum  of  5L  7ju, 

being  the  final  balance  for  work  done  al  the  railwaj 
works  at  Sireatham,  including  daj-tuming,  brick- 
making  kiln-buildingy  daj  work,  and  all  other  work, 
and  in  full  of  all  demands.  5L  7s.  OdL  Thtm.  Lngram 
+    SI  7s.  OdL  his  mark.    Edward  Maee.'' 

Nothing  further  was  due  to  the  plaintiff,  onleas  he 
was  entitled  to  recover  any  thir^  in  respect  of  a  portion 
of  his  claim  as  having  been  discharged  bj  tickets  instead 
of  in  monej  as  next  mentioned. 

It  was  proved  that  a  portion  of  the  other  part  of  the 
plaintiff's  claim  had  been  discharged,  bj  the  defendant 
giving,  and  the  plaintiff  accepting,  tickets  from  time  to 
time  in  the  above  form  for  goods  to  be  exchanged  as 
aSsresaid. 

It  was  contended,  at  the  trial,  on  the  part  oi  the 
plaintiff,  that  the  giving  and  taking  tickets  as  above  was 
contrary  to  and  void  by  stat  I  &2  fF.4.e.  37.,  and  thai 
the  plaintiff  was  entitled  to  recover  the  amount  of  the 
said  tickets,  notwithstanding  they  had  been  so  accepted 
by  him  as  afi^resaid.  The  Lord  Chief  Justice  directed 
the  verdict  to  be  entered  for  the  plaintiff  for  the  sum 
of  35il,  being  one  third  of  the  amount  of  the  said  tickets; 
but  which,  it  was  agreed  by  both  parties,  should  be 
taken  to  be  the  sum  due  to  the  plaintiff  if  entitled  to 
recover  any  thing.  And  his  Lordship,  by  consent  <^ 
plaintiff,  reserved  leave  f<Hr  defendant  to  enter  a  verdict 
for  him  if  the  Court  of  Queen's  Bench  should  be  <^ 
opinion  that  he  was  entitled  thereto. 

In  last  Term,  ColHer  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  a  verdict  should  not  be 
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1857.  or  in  respect  of  any  such  wages,  by  the  deliverifljg  to 
iJJ^J^Tii  ^*°*  ^^  goods,  or  otherwise  than  in  the  current  coin 
aforesaid,  except  as  hereinafter  mentioned,  shall  be  and 
is  hereby  declared  illegal,  null,  and  void.**  Then  sect  19 
enumerates  the  trades,  by  excluding  from  the  operation 
of  the  Act  every  artificer  &c.,  "excepting  only  artificers, 
workmen,  labourers,  and  other  persons  employed  in  the 
several  manufactures,  trades,  and  occupations  following; 
(that  is  to  say,)  in  or  about**  &c. ;  ''or  in  the  making 
or  preparing  of  salt,  bricks,  tiles,  or  quarries.**  The 
interpretation  clause,  sect.  25,  enacts  and  declares: 
^'That  in  the  meaning  and  for  the  purposes  of  this 
Act,  all  workmen,  labourers,  and  other  persons  in  any 
manner  engaged  in  the  performance  of  any  work, 
employment,  or  openition,  of  what  nature  soever,  in 
or  about  the  several  trades  and  occupations  aforesaid, 
shall  be  and  be  deemed  'artificers';**  "and  that  within 
the  meaning  and  fo(  the  purposes  of  this  Act,  any 
money  or  other  thing  had  or  contracted  to  be  paid, 
delivered,  or  given  as  a  recompence,  reward,  or  remunera- 
tion for  any  labour  done  or  to  be  done,  whether  within 
a  certain  time  or  to  a  certain  amount,  or  for  a  time  or 
an  amount  uncertain,  shall  be  deemed  and  taken  to  be 
the  '  wages'  of  such  labour.**  If  these  interpretations  be 
substituted  in  sect  3  for  the  words  interpreted,  it  is  plain 
that  the  case  is  thus  within  the  letter  of  the  statute. 
And,  according  to  the  authorities,  it  makes  no  difference 
that  the  contract  contemplates  that  the  labourer  may 
have  the  assistance  of  others.  In  Bowers  v.  Lovehin  (a) 
it  was  held  that  butty  colliers  were  artificers  within  the 
Act,  it  appearing  that  they  were  bound  to  work  person- 

(a)  6  £.  ^  ^.  584. 
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▼. 


tbe  ndwdtics  died, 
the  other  aide,  ii^  wiiedier  die  phinfiC  bj  die 
m  boond  tobcttow  his  pcnuoel  Uboor  upon 
mfciiig  die  brida^  If  he  ws  iioc»  die  statute  ii  inep- 
plicabte.  [Lord  Caa^Ua  C  J.  Is  it  not  enoa^  if  it 
was  in  the  oontemplstioo  of  both  pextics  that  he  shoold 
do  so?]  That  most  appear  firom  the  oootiact  itseIC 
[Lofd  GnpUZ  C  J.  Jiar  we  not  k»k  at  die  fivts?] 
Thej  maj  not  be  in  all  cases  inadraisBbk:  hot  heie  it 
ii  plain  that  it  was  in  the  plaintiflTs  dioioe  whether  he 
woold  work  at  all  himsplf,  or  woqU  find  iahonr  bj  the 
hands  of  othen^  In  fiict,  he  did  both;  and  that  was 
the  case  abo  in  Bilef  t.  Wawdtm  {ji\  But  he  woold  not 
hare  broken  his  contract  if  he  had  merely  employed 
others  [Lord  CampbeU  C.  J.  We  must  k>ok  at  his 
antecedent  statn&3  That  may  be  kx)ked  at,  for  sooie 
purposes:  but  the  only  safe  guide  is  the  language  of 
the  contract  [Lord  Campbell  C.  J.  We  most  keep 
in  view  the  circumstances  under  which  it  is  made. 
Suppose  he  were  a  day  labourer.]  There  is  nothing  to 
bind  him  to  continue  so.  There  was  no  evidence  of 
any  surrounding  circumstances  modifying  or  explaining 
the  contract.  The  statute  itself  as  was  remarked  by 
Matde  J.  in  Sharman  v.  Sanders  (A),  departs  finom  the 
general  principle  of  allowing  parties  to  contract  as  they 
please  for  themselves:  and  therefore  it  will  not  be 
extended  by  construction.  If  the  plaintiff  here  fiuled 
to  perform  the  contract,  the  remedy  would  be,  not  by 
turning  him  out  of  the  employment,  but  by  suing  him 
on  the  breach  of  contract.     [Coleridffe  J.     Are  you  not 


(a)  2  Exeh.  59,  {b)  13  Com,  B.  166. 
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1857.  what  nature  soever.  Id  or  about  the**  enumerated  ^trade 
Ty^y^,  and  occupations,**  ** shall  be  and  be  deemed  'artificen'r 
and  that  '*anj  money"  **giyen  as  a  recompence,  reward 
or  remuneration  for  any  labour"  ^shall  be  deemed  anc 
taken  to  be  the  'wages'  of  such  labour."  It  appeared 
at  the  trial,  that  the  plaintiff,  an  illiterate  labourii^  man 
entered  into  the  contract  with  the  intention  of  workin{ 
under  it  himself,  as  he  actually  did ;  and  that  the  mooej 
earned  by  him  really  was  a  recompence  and  remunera 
tion  for  his  own  labour,  although  he  was  to  pay  a  par 
of  the  money  as  a  recompence  and  reward  to  his  feUon 
labourers. 

But  a  different  view  appears  to  have  been  taken  ot 
the  statute  by  the  Judges  of  the  Court  of  Exchequei 
and  of  the  Court  of  Common  Pleas,  in  Riley  v 
Warden  (a)  and  Sharman  v.  Sanders  (6),  and  in  thu 
Court,  by  Patteson  J.,  in  Weaver  v.  Floyd  (c).  Perfaapi 
these  decisions  might  all  be  supported  without  thi 
narrow  construction  of  the  statute  which  will  exdudi 
from  its  protection  many  of  that  class  who,  the  Legiala 
ture  seems  to  have  thought,  required  to  be  protectee 
from  the  frauds  of  their  employers  in  the  payment  o 
their  wages.  But  the  Judges  to  whom  I  have  referrec 
consider  the  criterion  to  be,  whether  the  workman  wh< 
did  work  with  his  own  hands  in  performance  of  th< 
contract  was  absolutely  bound  by  the  terms  of  th 
contract  so  to  do.  And  I  do  not  feel  myself  at  libert} 
sitting  here,  to  say  that  they  were  wrong. 

Adopting  this  criterion,  it  appears  to  me  that  th 
plaintiff  was  not  an  artificer  within  the  meaning  of  th 

(a)  2  Exch,  59.  (6)  13  Com,  P.  166. 

(c)  21  L,  J,  S.  S.  Q.  B.t  (County  Court  appeal,  before  two  Judges 
151. 


▼. 
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1857.  brick  making;  and  the  labour  and  the  wages  in  question 
iNGiLAjf  ~  ^^^  legftUy  his  as  against  the  defendant,  his  emptojer, 
although  he  had  hired  and  paid  for  assistance  in  the 
work.  The  plaintiff  was  clearly  an  artificer;  and  the 
wages  claimed  were  dearly  a  remuneration  for  UMinr 
within  the  definition  given  in  sect*  25,  bride  making 
being  one  of  the  occupations  comprised  within  aect.  19. 

The  plaintiff,  therefore,  under  sect  4,  had  a  i^g^  to 
be  paid  in  current  coin ;  and  the  defendant,  under 
sect  5,  was  prohibited  from  the  set-off*  If  the  letter 
and  the  spirit  of  the  Act  aiB  alone  consulted,  there  b 
no  doubt  about  judgment  for  the  pliaintiff. 

But  the  defendant  contends  that  the  Court  of  Ex- 
chequer decided,  in  Riley  t.  Warden  (a),  that  the  statute 
must  be  construed  as  if  it  contained  a  proviso  that  no 
claim  for  wages  should  be  within  its  provision  unle8i^  in 
the  contract  of  hiring^  there  was  a  stipulation  that  the 
party  diould  serve  personally;  and  that  this  dedsio* 
was  confirmed  by  the  Common  Pleas  in  Sharman  v. 
Sanderi(b).  Now,  conceding,  for  this  aigoment,  that 
the  plaintiff^s  contract  contains  no  such  stipulation,  stiB 
I  am  of  opinion  that  the  decision  of  the  Court  in  iUZty 
v.  Warden  (a)  contains  no  such  general  propoaition  as 
is  above  supposed,  and  that  the  true  prindple  of  that 
decision  is  not  opposed  to  judgment  for  the  plaintiff  in 
this  case.  There  Warden  had  a  contract  to  make  a  line 
of  railway;  and  RUey  contracted  with  him  to  make  a 
part  of  that  line,  and  personally  did  some  wodi  under 
his  contract,  and,  in  cutting,  moved  some  day  which 
was  kept  for  bricks ;  and  so  he  claimed  to  be  working 
chiy  within  the  Act     This  claim,  as  to  the  day,  thoii|^ 

(«)  3  E»ck,  S9.  (&)  13  Om.  B,  166. 
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1  SfiJ.       services  and  to  receive  payment  for  that  service  in  wage& 
iKGBjji      These  are  the  two  passages  on  which  the  doctrine  rests. 
Baron  Aklersam  in  his  jadgtnent  does  not  allude  to  it 
Neither  does  Baron  Bol/e  or  Baron  Flatt:  and  the  reat 
of  the  judgment  of  Baron  Parke  is  on  the  ground  that 
the  magnitude  and  value  of  a  contract  may  place  it 
beyond  the  statute.     But  that  the  form  of  the  contract 
was  the  principle  of  the  decision  in  Biley  v.  Wardeti  (a) 
is  assumed  in  Sharman  v.  Sanders  (b).    Talfourd  J.  had 
so  ruled :  and  his  ruling  is  upheld  on  that  authori^  by 
the  four  Judges  in  Banco;  Cresswell  and  WilKamM  J.  on 
that  ground  simply ;  Jervie  C.  J.  adds  his  exposition  of 
the  Act  thus.    **  To  be  an  *  artificer*  within  the  meaning 
of  the  statute,  the  party  must  be  personally  engaged  in 
the  performance  of  labour  for  which  he  is  to  receive 
wagcSy  and   that  must  have  reference  to  the  original 
contract^     I  submit,  from  these  words,  that  the  Chief 
Justice  thought  the  case  to  be  within  the  statute  if  it 
was  consistent  with  the  contract  that  the  party  should 
work  personally,  and  he  actually  did  so.     Maule  J.  says 
that  some  expressions  in  Riky  v.  Warden  may  be  open 
to  criticism,  but  that  ^*  the  substance  of  the  decision  b 
clearly  right,  viz.  that  the  intention  of  the  I  &  2  fF.  4, 
c.  37,  was,  to  afford  protection  to  a  class  of  persons  not 
very  able  to  protect  themselves."     **Tbe  persons  the 
Act  was  meant  to  benefit  are  those  who  hire  themselves 
to  labour  with  their  hands  for  daily  or  weekly  wages. 
More  people,  no  doubt,  are  comprehended  within  it 
than  that ;  but  it  is  that  sort  of  people  to  whom  the  Act 
was  intended  to  apply.     I  do  not  think  it  was  at  all 
designed  for  the  protection  of  persons  taking  contracts 

(a)  2  Exch.  59.  (b)  13  Com,  B,  166. 
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1857.  or  indirect,  to  which  the  employer  and  artificer  are 
l^ojt^j,  parties  or  are  assenting,  or  by  which  they  are  matoally 
bound  to  each  other,  or  whereby  either  of  them  shall 
have  endeavoured  to  impose  an  obligation  on  the  other 
of  them,  shall  be  and  shall  be  deemed  a  contract.  And 
I  do  not  see  how  it  is  possible,  without  self  contradictioD, 
to  hold  that  a  contract  for  payment  of  wages  by  the 
piece  is  not  a  contract  within  this  clause,  although  it 
does  not  expressly  stipulate  for  personal  service. 

I  also  submit  that  procuring  labourers  is  not  the  whde 
of  a  contract  to  do  work  by  the  piece.  The  party  con- 
tracting must  do  the  work ;  and,  although  he  may  have  the 
option  to  do  it  by  himself  or  some  othenf,  the  conlract 
is  within  the  Act ;  but  the  perforvMmee  is  not,  unlesB  he 
has  actually  worked  himself. 

Upon  this  review  of  the  two  cases,  it  seems  to  me 
that  the  majority  of  the  Judges  did  not  express  assent 
to  the  supposed  principle  in  the  judgments  in  Bikg  v. 
Warden  (a),  and  that  Sharman  v.  Sanden  (Jjl)  rests  <mly 
on  the  assumption  that  they  had  done  so;  and  that  the 
judgment  of  the  Chief  Justice  there  does  not  support 
that  principle. 

I  also  submit  that  the  Judges  who  originated  the 
doctrine  meant  that  the  labourer,  to  be  within  the  Act, 
must  have  personally  done  all  the  work  in  respect  oT 
which  the  wages  are  claimed.  Aldertcn  B.  assomee 
that  to  be  the  meaning  of  kU  toages  for  his  labour;  and 
Parke  B.  concurs.  Now  it  has  been  decided  that  the 
labourer  may  be  within  the  Act  although  he  has  had 
assistance  in  doing  the  work,  and  has  not  personally 

(a)  2  Exeh.  59.  (6)   13  Com.  B.  166. 


132  [exch.  ch.  trinity  vacation.] 

1857.  statute  intended  both  in  kind  and  degree?  2.  Was  i 
iKOBUf  consistent  with  the  contract  that  the  party  Aould  work 
3.  And  has  he  actually  done  substantial  work?  M 
answer  to  these  questions  is  in  the  affirmative  in  thi 
case.  It  follows  that,  in  my  opinion^  judgment  shool 
be  for  the  plaintiff. 

Judgment  for  the  defendani 


[3w«fc,.      IN  THE  EXCHEQUER  CHAMBER. 

Mm  16tb.]  ^ 

For  marginal  rpHE  plaintiff  appealed  against  this  judgment 
p.  1 15.  case  stating  the  facts  as  before  set  out  (a). 


Mafdstyf  for  the  appellant  (plaintiff  below).  This  i 
an  appeal  against  the  judgment  of  the  Court  of  Queen 
Benchy  the  majority  of  the  Judges  of  which  Court  fe 
themselves  bound  by  the  decision  of  the  Court  < 
Exchequer  in  Riley  v.  Warden  (ft),  though,  as  la  int 
mated  in  the  judgment,  had  the  matter  been  res  iotegi 
their  decbion  would  have  been  different  This  Cou 
is  not  so  bound,  but  will  look  at  the  statute.  Tl 
preamble  and  first  section  of  the  Act  shew  the  object  • 
the  Legislature  [Cresswell  J.  The  Legislature  speal 
of  the  wages  of  any  artificer.  Must  not  you  shew  tl 
plaintiff  to  be  an  artificer  and  the  remuneration  to  1 
his  wages  7\  The  words  are  defined  in  sect  25 ;  ai 
within  that  definition  this  case  falls :  the  plaintiff  is 
labourer  engaged  in  the  performance  of  work ;  the  pa; 

(a)  Ante,  p.  115.  {h)  2  EMth,  59. 
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1867.  of  the  cootract,  but  the  substance.  It  is  one  thing  finr  i 
jnoram  ii^^u^  to  engage  as  ope  of  several  labourers  to  work  at  i 
BAIINB8.  P^»  being  paid  for  bis  personal  work;  and  quite  f 
distinct  kind  of  thing  to  engage  to  be  responsible  fbi 
the  due  execution  of  the  whde  work  for  a  stipulated 
remuneration.]  The  Act  cannot  be  evaded  by  causing 
an  illiterate  man  to  sign  a  written  contract  in  whid 
there  is  no  express  engagement  to  work  personally 
The  circumstances  shew  that  the  primary  intention  hen 
was  that  the  plaintiff  should  labour  personally ;  and  thai 
the  employment  was  but  an  incident  K  that  be  so  the 
case  is  within  the  Act.  (He  cited  and  commenced  on 
JtUey  V.  Warden  {a\  Weaver  v«  Floyd  {b\  Shamum  v. 
Sanders  (e)  and  Bowers  v.  Lovekin  (d),  and  relied  modi 
on  the  reasoning  in  the  judgment  of  Erie  J.  in  the  csm 
below  (e). ) 

Needham  was  not  called  upon  to  argue. 

CocRBURN  C.  J.  We  are  all  of  (pinion  that  the 
judgment  of  the  majority  of  the  Court  of  Queen^ 
Bench  must  be  affirmed.  Speakmg  for  myself  I  wisl 
in  doing  so  to  affirm  it,  subject  to  a  remark  upon  Ai 
judgment  delivered,  which  I  will  make  presently.  ] 
am  of  opinion  that  the  law  as  to  the  coostmction  o 
this  Act  has  been  correctly  laid  down  by  the  Judgei 
in  the  earlier  cases.  I  agree  in  what  I  find  stated  b] 
Parhe  B.  in  RUey  v.  Warden  (a);  and  I  concur  in  whai 
is  stated  by  Maule  J.  in  Sharman  v.  Sanders  (c),  thai 
the  Act  was  not  designed  for  the  protection  of  peiioDi 

(a)  2  Exeh,  69. 

(6)  21  L,J.  N,  S.  Q.  B.  (County  Court  appeal  befiwe  two  Jadgea),  161 
(c)  J3  Cwi.  B.  166.  (if)  6E.^B.  684. 

(tf)  Ante,  p.  125. 
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1867.  ^^  ^^^  personal  wages.  It  was  the  class  where  personal 
Ij,q^„  labour  is  given  for  wages  that  the  Legislature  intended 
J».«  to  protect.  If  the  plaintiff  be  an  artificer,  then,  as  my 
brother  Martin  points  out,  he  is  entitled  under  sect  4 
to  go  before  a  justice  and  enforce  payment  of  his  wages; 
but  what  portion  of  the  10#.  6d.  was  wages?  There  is 
an  essential  distinction  between  the  profits  of  fulfilling 
a  contract,  and  the  wages  of  labour.  Mr.  Manuty  was 
obliged  to  say  that  the  wages  recoverable  before  the 
justice  would  only  be  the  surplus  remaining  aft^ 
deducting  the  remuneration  to  his  assistants;  but  that 
surplus  is  profit,  quite  a  different  thing  firom  wage& 
Again,  in  what  relation  did  these  adsistants  stand  to  the 
defendant  ?  Clearly  they  were  not  his  servants,  but  the 
plaintiff's,  shewing  that  the  plaintiff  was  not  a  servant 
but  a  contractor.  I  cannot  think  that  it  makes  any 
difference  whatever,  if  it  be  a  contract  to  get  work  per- 
formed, that  by  accident  it  happens  that  the  contracting 
party  is  a  labouring  man.  In  Weaver  v.  Floyd  (a)  the 
two  Judges  seem  to  have  been  of  opinion  that,  if  the 
agreement  was  that  the  contractor  should  in  feet  do  the 
work  by  his  own  labour,  the  case  was  within  the  Act 
It  is  not  necessary  to  review  that  opinion  now ;  it  maj 
require  serious  consideration  hereafter  how  far  such  i 
case  is  within  the  Act :  but  both  agreed  that,  to  make 
a  man  an  artificer  within  the  Act,  it  is  not  enough  thai 
he  is  at  liberty  to  work  personally,  but  that  he  must  hi 
bound  to  do  so.  In  the  present  case  it  is  clear  that 
though  the  plaintiff  was  at  liberty  to  work,  he  was  noi 
bound  to  do  so;  and  therefore  that  decision  is  an  authority 
for  the  defendant. 

(a)  21  L  J.N.  S.  Q.  B.  (Coanty  Court  Appeal,  before  two  Judges),  15] 
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1857.  Martin  B.     I  think  this  case  undistinguisbable  from 

Inqkam  Sharman  v.  Sanders  (a),  which  I  think  rightly  decidecL 
qJ[^,,^  Looking  at  the  Act,  I  have  no  doubt  about  it  Sect  9 
imposes  a  penalty  on  any  one  making  any  contract 
declared  illegal  by  the  Act,  the  third  offence  being 
a  misdemeanour,  punishable  by  fine.  I  think  it  clear 
that  the  L^slature,  giving  power  to  justices  to  convict 
for  such  an  ofience,  must  have  meant  the  words  of  the 
Act  to  be  construed  in  a  popular  sense :  and,  when  the 
statute  prohibits  the  payment  of  wages  otherwise  than 
in  money,  it  applies  to  what  is  popularly  called  wages, 
the  hire  of  a  man  who  personally  labours:  and  I  think 
this  is  clearly  shewn  by  sect  4 ;  for  it  seems  absurd  to 
suppose  that  the  justices  who  would  have  no  jurisdiction 
as  to  the  payment,  if  the  contract  were  fulfilled  in  one 
way,  should  have  jurisdiction  over  it  if  it  were  fulfilled  in 
another.  I  think,  therefore,  that  the  Act  is  confined  to 
cases  of  master  and  labourer.  Mr.  Manisty  was  obliged 
to  admit  that  this  contract  would  not  be  within  the  Act 
if  the  man  were  not  in  the  position  of  a  labourer.  So 
that,  according  to  his  argument,  when  one  of  those 
great  contractors,  who  began  as  labourers,  was  getting 
up  in  the  world,  there  would  come  a  time  when  no  one 
would  know  whether  a  contract  made  with  him  was 
within  the  Act  or  not 

WiLLBS  J.  concurred. 

Bramwell  B.  But  for  the  respect  which  I  entertain  for 
my  brother  Erk's  judgment,  I  should  think  this  a  very 
clear  case.  It  is  no  part  of  a  Judge's  duty  to  criticise 
the  policy  of  the  Legislature :  but  I  may  observe  that  in 
this  Act  sect.  5  holds  forth  a  direct  temptation  to  a  man 

{a)  13  Com,  \6H. 
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TVwKfay,  The  Queen  against  William  Henrt  Jewell 

"^""'^  and  William  Percivall. 


Two  defend- 
ants being 
indicted  jointly 
in  the  Central 
Criminal 
Court  for 
conspiracy, 
one  of  them 
u>pHed  to  a 
Judfe  for  a 
coX.ri.  who 
granted  it  on 
toch  defendant 
entering  into 
a  recognisance 
for  the  iMiy- 
ment  or  prose- 
cutor's costs 
in  case  either 
defendant 
should  be  con- 
victed. 

Held,  that 
such  terms 
were  reason- 
able, and 
within  the 
discretion  of 
the  Judge ; 
and  (hat  stat. 
16  &  17  Fict. 
c.  30.  9.  ft. 
made  no  dif- 
ference in  this 
respect. 


/nr    fV.  WOODy  on  behalf  of  the  defendant  Jewell, 
moved  for  a  rule  to  shew  cause  why  an  order  of 
Coleridge  J.  should  not  be  rescinded.     The  following 
facts  appeared  on  the  affidavit  of  JewelTs  attorney. 

On  26th  November,  1856,  the  following  notice  was 
served  upon  Jewell. 

"Central  Criminal  Court. 

"Mr.  fFilUam  Henry  Jewell  Sir,  Take  notice  that 
the  Grand  Jury  at  the  Old  Bailey  have  this  day  found 
a  true  bill  against  you  and  one  William  Percivall,  for 
conspiracy  &c.  And  that  the  Court  has  ordered  that 
you  do  forthwith  enter  into  your  own  recognizances 
in  the  sum  of  1000/.  with  two  sureties  of  500/.  each, 
or  that  a  warrant  will  be  issued  for  your  apprehension. 
The  Court  has  further  ordered  that  forty  eight  hours*, 
notice  of  bail  be  given  to  mc.  Dated  this  26th  day 
of  November  1856.  Yours  &c.  Samuel  B.  Abrahams, 
27,  Bloomsbury  Square.^ 

The  deponent  on  the  same  day  inquired  at  the 
Central  Criminal  Court,  was  informed  that  the  notice 
was  true,  and  saw  the  indictment,  which  appeared  to 
him  to  be  of  about  one  hundred  and  fifty  folios.  On  27th 
November  1856,  Erie  J.  granted  a  fiat  for  a  certiorari. 
The  deponent,  on  the  application,  stated  that  he  applied 
on  behalf  of  Jetcell  only,  and  informed  the  Judge  of 
the  amount  of  bail  named :  when  the  Judge  fixed  the 
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1867.  ^o  the  event  of  the  proeecution  saeceeding  against  JSnoeS 
TbeQusss  ^^^7 '  ^^  ^^  ^'^^  within  his  discretion  so  to  limit  the 
condition ;  Regina  ▼.  WUki  (a).  No  subsequent  order 
of  another  Jndge  codd  vary  this.  [Erie  J.  I  thought 
that  JeweU  ought  to  give  recognizances  in  respect  of 
both  defendants.]  If  so,  the  question  is  whether  such 
recognizances  can  be  required.  It  is  manifesdj  a  hard- 
ship that  a  party  removing  diould  be  compelled  to  give 
security  fer  costs  although  he  himself  should  be  acquitted : 
an  innocent  man  might  thus  be  always  harassed  by  a 
prosecutor  joinii^  him  with  a  guilty  man.  This  con- 
dition of  the  recognizance  originated  in  stat  16  &  17 
VieL  c.  30.  «.  5.,  where  the  words  prescribing  the  recog- 
nizance are :  '*that  the  defendant  or  defendants^  in  case 
he  or  they  shall  be  convicted,  shall  pay  to  the  prosecutes 
his  costs  incurred  subsequent  to  the  removal  of  such 
indictment"  That  must  be  read  reddendo  singula  sin- 
gulis. [Lord  Campbell  C.  J.  The  Judge  might  refiise 
the  certiorari  altogether :  cannot  he  prescribe  the  con- 
ditions of  granting  it?]  The  Judge  might  refuse  to 
grant  the  certiorari ;  but,  if  he  does  grant  it,  he  must 
do  so  on  the  statutory  terms.  The  practice  before 
16  &  17  Viet,  e.  30.  appears  in  Cameras  Practiee  <m  the 
Crown  Side  cf  the  Court  of  Queen^s  Bench,  pp.  50,  61. 
Stat  5  &  6  ^  4.  c.  33.  s.  2.  required  the  conditions  to 
be  in  the  terms  required  by  stat  5  &  6  fF.  ^  M.  e.  11. 
s,  2.  (made  perpetual  by  stat  8  &  9  ^.  3.  c.  33.  s.  h), 
namely  ^^  at  the  return  of  such  writ  to  appear  and 
plead  to  the  said  indictment  or  presentment  in  the 
said  Court  of  King's  Bench,  and  at  his  and  their  own 
costs  and  charges  to  cause  and  procure  the  issue  that 
shall  be  joined  upon  the  said  indictment  or  presentment, 

(a)  5  E,^B.  690. 
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Knowles  against  Trafford  and  Kennedy. 

A  lunatic  A     SUMMONS  having  issued   at  the  suit  of  the 

Mttlement  in  plaintiff  against  the  defendants,  the  following  case 

the  tutus  of      was^  by  consent  and  order  of  Coleridge  J.,  stated  for  the 
fV^ra  Ar?S^  opinion  of  the  Court  under  sect  46  of  The  Common 
io  12  oi'um     ^*^  Procedure  Act,  1852  (15  &  16  Fict  c.  76.> 
from  J#..  which       Qn  3d  January^  1851,  one  Sarah  Wilson^  residing  in 

wai  not  com-  '^ 

priied  in  any     the  township  of  Manchester^  in  the  county  of  Laneadett 

union ;  and  an  ^  ^ 

order  for  the  having  become  lunatic  and  chargeable  to  the  said  town- 
made  on  /.  ship,  was,  by  an  order  of  a  justice  of  the  peace  of  the 
VicL  e.  97.  said  county,  sent  to  the  county  lunatic  asylum  at  /Vvs^ 
ward/pasMd,  *^^  ^^  ^^  ^^^  county.  Manchester  was  then  and  b 
Da*^m**ei^  Still  a  township  maintaining  its  own  poor,  and  not 
P^"!^  *"-  comprised  in  any  union.  And  S.  Wibooy  at  the  time 
tequently  to  of  the  application  for  the  said  order,  had  been  resident 

29th  Septembtr    .  . 

1853.  Two  in  the  said  township  for  upwards  of  five  years,  and  waa 
^:t^^!r::^.  exempt  from  being  removed  from  it  by  any  warnnt  or 
{he  arrears       order  of  removal  to  the  place  of  her  last  legal  settlement 

STe'^^^J'^of    ^y  ^^'^"6  ^f  8^»^  ^  *  1^  ^^'-  ^-  68-  '•  1- 

o?er^«*of  /  ^°  ^^^^  September,  1851,  two  justices  of  the  peace 
were  5«»^*  for  the  county  of  Lancaster,  namely  Henry  Leigh  2Vq^ 
issued  by  him,  ford,  the  defendant,  and  Samuel  Ashton,  Esquires,  made 

against  the 

justices,  an  order   directed    to   the   overseers  of   the  poor   of 

a  case  was 

stated  for  the  the  township  of  Ince  within  Macherfield  in  the  eoontj 
Bench.  ^^  iMncaster,  wherein,  after  reciting  that  the  said   8. 

Exdiequer  ****    ^^ibon^  a  pauper  lunatic,  was  then  confined  in  the  county 

Chamber, 

reTersing  the  judgment  of  the  Qneen*s  Bench,  that  the  justices  had  no  jarisdictioii  to  kmm 
the  warrant ;  the  order  on  /.  being  by  implication  annulled  by  stat.  16  ft  17  rid.  e,  97^  mad 
there  being  no  obligation  on  /.  to  take  any  strps  to  get  rid  of  it. 


▼. 

Tbavfobd. 
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1857.  ^^®  asylum.  The  overseers  of  Inee  did  not  appea 
Khowles"  against  the  last  mentioned  order,  but,  in  obedieno 
thereto,  duly  paid  to  the  overseers  of  Manchester  th« 
said  several  sums  so  expended  by  them  as  aforesaid 
and  paid  unto  the  treasurer  of  the  asylum  (as  by  tb 
order  directed)  the  sum  of  7«.  7<L  weekly  and  ever 
week,  from  the  date  of  the  order  up  to  and  indiisif< 
of  29th  September  1853 ;  the  said  sum  of  7«.  7d.  bein| 
the  weekly  sum  which,  during  all  that  time,  was  fixei 
by  the  visiting  justices  of  the  asylum  to  be  paid  fo 
the  lodging  &c  of  the  lunatic  in  the  asylum. 

By  Stat  16  &  17  Vict  e.  97.  (which  came  into  opera 
tion  the  1st  day  oi November  1853  (a))  it  was  provided 
by  sect  102,  that  all  expences  incurred  since  29tl 
Septetkber  1853  for  the  maintenance»  &c.  io  an  asyloo 
of  any  lunatic  who,  at  the  time  of  his  removal  to  il 
was  irremoveable  to  the  place  of  his  settlement  by  reaaoi 
of  some  provision  in  stat  9  &  10  Vtct*  c  66.,  should  b 
paid  by  the  overseers  of  the  poor  of  the  parish  in  whid 
he  had  acquired  such  exemption.  The  overseers  of  Jna 
having  paid  the  said  weekly  sum  for  the  maintenanc 
&c.  of  the  lunatic  in  the  asylum  up  to  and  includini 
the  29th  day  of  September  1853,  as  aforesaid,  conceive 
that,  by  force  of  the  said  stat  16  &  17  VicL  c.  97.  s.  102. 
the  last  menlicKied  order  ceased  to  be  any  further  obli 
gatory  upon  them ;  and  they  ceased  to  pay  any  forthe 
sums  to  the  treasurer  of  the  asylum  for  the  maintenanc 
&c.  of  the  lunatic :  and  the  payments  thereafter  directs 
by  the  order  then  became  in  arrear.  And  afterwards 
on  11th  April  1855,  when  the  said  arrears  fix>m  29tl 
September  1 853  to  that  time  amounted  to  291  12<.  M. 

(a)  Sect.  134. 
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1867.        said  justices,  issued  their  warrant  of  distress  against  the 
KsowlbT"  overseers  for  the  recovery  of  the  said  sum  of  29/.  12*.  M., 
TaAFFoaD.     together  with  costs.     (The  case  set  out  the  warrant  of 
distress,  upon  the  form  of  which  nothing  turned.) 

Under  this  warrant,  a  constable  of  the  county  of 
Lancaster^  on  18th  July  1855,  entered  the  house  of  the 
plaintiff,  Thomas  Knawles,  then  one  of  the  overseers  of 
the  poor  of  the  township  of  Ince,  and  seized  and  dis- 
trained his  goods  and  chattels:  and  the  said  Thomas 
Knowles,  in  order  to  prevent  the  same  from  being  sold, 
as  in  the  said  warrant  was  directed,  was  obliged  to  pay, 
and  did  pay,  unto  the  said  constable  the  sud  sum  oT 
29/.  12  J.  Sd,  and  the  sum  of  121  6s.  6d.  for  costs. 

The  questions  for  the  opinion  of  the  Court  are : 

!•  Whether  the  defendants,  as  such  justices,  bad  by 
law  any  right  or  jurisdiction  to  issue  the  warrant  of 
distress  on  the  overseers  of  the  township  of  Inee  for 
recovery  of  the  sums  incurred  for  the  maintenance  &c. 
of  the  lunatic  since  the  29th  September  1853. 

2.  Whether  the  overseers  of  Ince  are  liable  to  pay 
such  sums  or  any  part  thereof 

If  the  Court  shall  be  of  opinion  in  the  negative,  then 
it  is  agreed,  by  and  between  the  said  plaintiff  and  the 
said  defendants,  that  the  judgment  of  the  Court  may 
be  entered  for  the  said  plaintiff  for  R,  with  costs,  to 
be  taxed  as  in  ordinary  cases.  But,  if  the  Court  shall 
be  of  opinion  in  the  affirmative,  then  it  is  agreed, 
between  the  said  parties,  that  the  judgment  of  the  Court 
shall  be  entered  for  the  defendants  with  costs. 

The  case  was  argued  in  last  Michaelmtis  Term  {a\ 
by  Pashley  for  the   plaintiff  and  Robert  HaU  for  the 

(a)  November  lltfa,  1856.     Before   Lord   CampbeU  C.   J.,   Coleridge, 
Wightnuin  and  Erie  Js. 
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1857.  settlement,  made  in  1851,  was  annulled  bj  stat  16  &  17 
Kjtowlks  Vict  c.  97.  s.  102.,  together  with  the  ftct  of  irremove- 
Tbafford.  Ability  in  Manchester,  which  in  this  case,  between  this 
plaintiff  and  this  defendant,  is  found  as  a  fact 

But  we  are  of  opinion  that  the  order  of  1851  b  not 
annulled  until  the  fust  of  irremoveability  has  been  found 
against  Manchester,  either  by  admissLoa  or  by  judicial 
decision;  and  that  the  order  of  1851  against  Jnce 
remains  in  force  until  Ince  has  substituted  the  liability 
of  Manchester  to  the  treasurer,  and  so,  by  implicaliony 
has  become  released  itself. 

The  maintenance  of  a  pauper  lunatic  was  imposed 
by  Stat  8  &  9  Viet  c.  126.  (a)  on  the  parish  sending  him 
to  the  asylum :  and  this  parish  was  enabled  to  transfer 
it,  by  obtaining  an  order  on  the  parish  of  settlement,  if 
that  could  be  found,  and,  if  not,  on  the  county  (b)^ 

Stat  9  &  10  Vict.  c.  66.  created  irremoveability  by 
five  years*  residence.  Stat.  10  &  11  Fict  c.  110.  «.  !• 
chaiiged  the  burden  of  irremoveable  paupers  on  the 
union  fund  if  the  parish  was  in  an  union:  and  subae- 
quent  legislation  has  attempted  to  make  an  analogous 
provision  for  the  maintenance  of  pauper  lunatics  who 
had  the  status  of  irremoveability.  Stat  12  &  13  Fict 
c»  103.  (c)  cast  it  on  the  union  of  the  parish  of 
residence,  if  that  parish  was  in  an  union.  See  Over^ 
seers  of  Wigton  v.  Overseers  of  Snaith  (rf).  And, 
finally,  stat  16  &  17  Vict  c.  97.  s.  102.  provided  that, 
from  September  1853,  it  should  be  cast  upon  the  union 
fund  of  the  parish  of  residence,  if  it  should  be  in  an 
union,  and,  if  not  in  an  union,  then  on  the  fund  of 
the  parish  itself;  and  it  is  made  to  apply  to  paupers 

(a)  Sect  61.  (6)  SixU.  58,59,  62,  63. 

(c)  Sect.  5.  {J)  16  Q.  B,  496. 
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that  would  be  of  no  effect  against  Manchester;  and  the 
same  proof  in  a  contest  bietween  the  treasurer  and 
MancheHer  might  be  so  met  as  to  fiul :  and  the  treasurer 
ought  not  to  be  forced  into  such  litigation  for  money 
which  is  clearly  due  to  him,  and  due  from  Ince,  until 
Manchester  is  fixed.  Hie  interested  parties  are  Inee 
and  Manchester,  and  the  litigation  ought  to  be  by  them. 
The  liability  of  Ince  under  the  order  of  1851  is  expressly 
continued  by  sect  121.  Notwithstanding  the  repeal  of 
the  statute  under  which  it  was  made,  that  liability  gave 
the  magistrates  jurisdiction  to  enter  upon  the  inquiry, 
and  made  it  their  duty  to  issue  the  distress  warrant 
in  question  against  Ince,  whose  liability  has  not  been 
determined,  by  being  transferred  to  Manchester,  con- 
clusively, either  by  its  own  admission  or  by  adjudication 
against  it 

Our  judgment  therefore  is  for  the  defendant 

Judgment  for  defendant 


[Monday, 
June  15tb, 
1857.] 


IN  THE  EXCHEQUER  CHAMBER. 


For  marginal     T^  RROR  was  brought  upon  the  decision  of  the  Court 

note,  see  ante.     Mid  ^ 

p.  144.  of  Queens  Bench. 


Archbold  now  argued  for  the  appellant,  and  Knowles 
for  the  respondent  Hie  effect  of  the  aiguments  used 
suflBciently  appears  from  the  judgment 


Archbold  was  not  called  upon  to  reply. 
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CocKBUBN  C.  J.    We  are  all  of  opinion  that  in  this       1857, 
the  judgment  of  the  Queen's  Bench  most  be     khowlm" 
lerened.     The  question   depends   upon   a   series  of   xeawobd 
enactments,    first,  by  stat  8  &  9  Vict.  e.  126.  «.  62., 
the  ezpences  of  the  maintenance  of  a  lunatic  sent  to  ati 
Mjlum  were  to  be  borne  by  the  parish  in  which  the 
lunatic  was  settled   Then  came  stat  9  &  10  Viet  e.  66.» 
lenderiDg  a  pauper  irremoTeable  after  five  years*  resi- 
denoe.    That  was  followed  by  stat  12  &  13  Vtct  c.  103. 
9,  5^  casting  the  burthen  of  payment  of  the  expences  of 
a  lunatic,  who  had  the  status  of  irremoveability  in  another 
parish,  <m  the  union  containing  that  parish.     But  that 
enactment  was  applicaUe  only  when  that  parish  hap- 
pened to  be  in  a  union.    Then  came  stat  16  &  17  Vict. 
a  97.  j;  102.,  extending  the  enactment  and  casting  the 
burthen  of  all  expences,  incurred  since  29th  September 
1853,  on  the  union  containing  the  parish  of  residence, 
or  on  the  parish  itself  when  it  is  not  in  a  union.     By 
sect.  96  of  the  same  Act,  justices  may  make  an  order 
OD  the  parish  from  which  any  lunatic  is  or  has  been 
sent.     Now,  the  effect  of  those  provisions  seems  to  be 
this,  to  relieve  the  parish  of  settlement:    under  stat 
12  &  13  Vict  c.  103.  at  the  expence  of  the  union  in 
which  the  residence  was;  and  under  stat  16  &  17  Vict 
c  97.  at  the  expence  of  the  union,  if  the  parish  of 
lendence  is  in  a  union,  and,  if  it  is  not,  at  the  expence 
of  the  parish  of  residence  itself.     And  it  seems  to  me 
that  the  effect  of  the  Acts  must  be  the  same,  whether 
there  was  an  existing  order  on  the  parish  of  settlement 
or  not :  for,  if  that  order  is  to  be  enforced,  it  would  be 
in  direct  contravention  of  the  intention  of  the  Legis- 
lature that  the  burthen  should  not  be  on  the  parish  of 
settlement.     The  Legislature  could  not  intend  such  an 


154  [TRINITY  VACATION.] 

1857.        SDomaly  m   to   leave   sodi   orden   capable  of  being 


enforoed  It  is  tnie  diat  stat.  16  &  17  FkL  e.  97.  is 
Tkaftokd.  nlci^^  M  to  prerious  <»deiB:  bat,  at  it  could  not  be 
ioteoded  to  make  the  Iiabilitj  diflerent  io  one  caae  from 
another,  I  think  the  only  legitimate  infeience  fiora  that 
sileDce  is,  that  the  proyision,  that  the  parish  of  settlonent 
should  not  be  liable,  by  imidication  deprived  all  orders 
to  the  oontnoy  of  force.  It  seems  to  me  that  light  is 
thrown  opon  stat  16  &  17  VkL  c  97.  t.  102.  by  staL 
12  &  13  Viet.  e.  103.  s.  6.  The  two  enactments  are  in 
pari  materii:  and  it  seems  absord  to  suppose  diat  the 
former  order  should  be  left  in  force  und»  the  one  and 
not  under  the  other.  The  contention,  however,  is,  diat 
it  is  incumbent  on  bee  to  get  rid  of  the  previons  cftdat 
on  it.  I  do  not  find  that  the  Act  casts  on  it  nnj  soch 
obligation ;  but,  if  I  could  see  any  mode  in  which  Imee 
could  get  rid  of  that  order,  I  might  give  more  weight 
to  the  aigument  But  I  find  none.  The  Act  does  not 
authorize  the  parish  of  settlement  to  apply  to  the  jus- 
tices to  annul  the  order;  nor  does  it  empower  the  jusdces 
to  hear  them,  and  on  their  application  to  annul  the  order: 
all  that  it  does  is  to  authorize  the  justices  to  make  an 
order  in  favour  of  the  treasurer  on  the  parish  of  removal. 
That  should  have  been  done  here.  The  liability  being 
transferred  by  the  Legislature,  the  previous  order  is 
annulled  by  implication. 

Crbsswbll  J.y  Wn.LiAMS  J.,  Martin  B.,  Wili«B8  J., 
Bramwsll  B.,  Watson  B.  and  Channell  B.  con- 
curred. 

Judgment  reversed. 


156  HILARY  TERM. 

1857.  oDe  of  which  was,  that  the  decision  as  to  that  rate  should 
Tbe  Queen  ^  biodiDg  on  all  rates  made  or  to  be  made  before  the 
Pabkeb.  ^^^  ^^  ^^  award,  provided  such  award  should  be  made 
before  31st  December  1855.  Seven  subsequent  rates 
were  afterwards  made,  the  last  in  November  1855,  in  eadi 
of  which  the  Company  was  assessed  at  the  same  sum  of 
787 Jl  lOs. ;  against  all  of  which  appeals  were  entered. 
On  18th  December  1855,  the  arbitrator  made  his  award, 
by  which  he  reduced  the  assessment  of  78721  10«.  to 
2%2L  10#.  While  the  appeals  were  pending,  the  Company 
paid  all  the  rates,  except  that  of  Naoember  1855,  cm  tbe 
original  assessment,  on  the  understanding  that,  in  case 
of  the  assessment  being  reduced,  the  amount  paid  by 
the  Company  in  excess  of  the  amount  which  they 
would  have  paid,  had  they  originally  been  assessed  at 
the  lower  amount,  should  be  repaid  to  them,  or  cre- 
dited to  them  on  account  of  future  rates.  At  the 
Quarter  Sessions  held  at  Warwick  on  31st  December 
1855  the  award  was  confirmed:  but,  in  consequence  of 
such  understanding  as  aforesaid,  no  order  for  repayment 
was  applied  for,  though,  at  that  time,  175/.  was  due  to 
the  Company  in  respect  of  their  payments  in  excess : 
and  no  such  order  was  made.  The  parish  oflBcers  of 
Keniboorth  had  always  expressed  their  willingness  to 
repay  or  give  credit  for  the  excess,  and  actually  made 
a  rate  for  the  purpose  of  repayment :  but  the  auditor  of 
the  district  intimated  to  them  that  he  would  not  allow 
such  repayment  The  assessment  in  the  rate  of 
November^  1855,  was  reduced  to  2621  10«.,  in  respect 
of  which  and  of  the  assessment  on  other  property, 
not  disputed,  12/.  3#.  9(/.  would  be  payable.  Another 
rate  was  made  on  8th  March  1856,  in  which  the 
Company  were  assessed  at  the  262L  10«.,  and  in  respect 
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1857.       of  the  auditor.     Perhaps  the  best  course  would  be  to 
The  Queen    *11ow  the  rule  to  Stand  over  till  Trinity  Term,  the  Court 
Parker,      "®^  Stating  their  view  of  the  law. 

Lord  Campbbll  C  J.  Let  that  be  so:  and  you  have 
the  authority  of  all  of  us  that  the  want  of  an  express 
order  of  the  Sessions  is  immaterial,  and  that  the  money 
should  be  refunded. 

(CoLERnxaB  J.  was  absent) 

WiGHTMAN  and  Erle  Js.  concurred. 

The  rule  stood  over  accordingly. 

In  the  following  Trinity  Term  (a)  Sir  F,  KeUy  shewed 
cause,  and  Hayes  Serjt  was  heard  in  support  of  the  rule. 

Per  Curiam.  It  is  out  of  the  quesdon  that  we  should, 
in  the  exercise  of  our  discretion,  grant  a  mandamus  for 
the  purpose  of  doing  manifest  injustice.  The  rule  is 
discharged.  We  think  that  the  parish  officers  will  do 
well  to  allow  to  the  Company  the  sum  paid  in  excess 
and  that  they  will  run  no  risk  in  doing  so. 

Rule  dischaiged. 

(a)  June  lltb,  1857.    Before  Lord  CampbtO  C.  J.,  CoUndge,  BrU 
CrompUmJu 
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1867.       the  trasts.     The  plaintiff  had  not  executed  the  deed 
J^^^       of  assignment     On  7th  September  1854,  the  defendant 
^  ^^  Jnn  intermarried  with  the  other  defendant     On  9th 

October  1866,  plaintiff  issued  a  summons  against  the  de-^ 
fendants  to  recover  the  70L  I6s.  Afterward  the  defaiodt 
ant  WUUam  Jmes  BwSer  filed  his  petition  in  die  Cbctfl 
for  the  relief  of  InsoWent  Debtors ;  and,  on  20lh  Dfi^ 
eember,  1856,  he  obtained  his  final  order  for' prMBcfim 
Ann  Butler  deposed  that  she  had  no  separate  pfopeity 
wherewith  to  dischaige  the  debt  She  was  arrested;  onf 
5th  January  1857,  at  the  suit  of  plaintiff  in  this  action;" 
From  the  affidavit  in  answer  it  appeared  that  finAl^ 
judgment  was  signed  on  8th  November  1856.  TIULV 
W.  J.  Butler  had  not  been  arrested,  nor  had  any  of  W 
efiects  been  taken  in  execution ;  and  that  the  judgtii^'i^t 
remained  unsatisfied,  except  by  the  arrest  and  detention 
of  Ann  Butler.  That  the  trustees,  since  the  assignment^ 
had  paid  to  her  out  of  the  trust  estate  money  to  a  coh^ 
siderable  amount ;  and  that  their  solicitor  had  expressed 
his  intention  of  advising  the  trustees  to  continue  such 
payments  to  her  notwithstanding  the  insolvency  of  her 
husband. 

Fortescue^  in  support  of  the  motion.  The  wife  is 
entitled  to  be  discharged,  though  the  husband  has  not 
been  arrested,  she  having  no  separate  property.  This 
principle  was  acted  upon  in  Edwards  v.  Martyn{a)^ 
where  the  authorities  are  collected;  among  othei% 
Larhin  v.  M(ukeU{b\  where  the  husband,  having** 
obtained  protection  from  the  Court  of  Bankruptcy,  vras' 
not  arrested,  and  the  Court  of  Exchequer  refused  to 

(a)  17  Q.  B,  693.  (6)  4  Bxek.  804. 
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1S5T.  ker  so  aDomnce.  -  [£ffr  J.  Alldoe  tohcr  will  be  doe 
to  the  hmbuid.  Loid  Camq^  C  J.  We  cui  hanllj 
act  npoQ  an  iDtcrest  so  shadowj.]  The  wife  is  not 
without  renedj ;  she  ma j,  under  staL  1  &  2  FieL  a,  il(X 
JL 101^  applj  fer  a  disdiaige  to  the  Inaohent  Deblon' 
Court.  In  Larktm  ▼.  ManhM  («)  Plarht  B.  puis  the 
practice  of  dischaipng  the  wife  expresdj  opoo  the 
gnxuid  of  precedent,  and  said  that  the  Court  woold 
act  ooij  in  esses  similar  to  those  where  there  had  been 
soch  a  discharge  granted:  and  he  pointed  out  that, 
thcxi^  the  wife  had  no  separate  propertj,  her  friends 
might  come  fi>rwanL  Here  the  tmslees  maj  oome 
fbrward. 

Lord  Campbell  C.  J.  According  to  all  the  antho- 
ritic%  it  is  clear  that,  when  wife  and  hisband  are  taken 
in  execution  for  the  debt  of  the  wife,  the  wife  is  entided 
to  be  dLscharfccd  nnless  she  has  separate  property  from 
which  she  can  pav  the  debt.  She  has  not  indeed  an 
absolute  right,  not  a  right  which  she  can  enforce  bj 
habeas  corpii&  Bot,  according  to  the  practice  long 
established  in  IVtstrnmster  HaQ,  she  will  be  diMrhaiged 
bj  the  Court  in  sudi  a  case.  According  to  the  view 
which  b  said  to  have  been  taken  by  the  Coort  of 
Exchequer  in  Larkim  ▼.  Marshall  {a\  this  will  be  done 
only  where  the  husband  has  been  arrestedL  I  cannot 
accede  to  that :  under  soch  a  rule,  the  creditor,  hj 
omitting  to  arrest  the  husband,  might  inflict  perpetnal 
imprisonment  on  tbe  wife,  unless  she  conld  5?htain  a 
discbarge  from  tbe  Coitrt  of  Insolvent  Debtors^  The 
question,  thereforp,  l:ere  is  whether  the  creditor  can 

(«)  4  Extk.  804. 
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should  be  discharged.  Now,  before  her  marriage,  she 
assigned  all  her  property  to  trustees:  I  presume  the 
trustees  will  do  their  duty,  and  not  make  a  large  allow- 
ance till  the  creditoiB  are  satisfied.  The  plaintiff  mighty 
have  come  in  as  creditor:  but  he  tries  to  get  an  ad- 
vantage by  inducing  some  one  to  pity  her  dbtress  when 
she  is  imprisoned. 

Rule  absolute. 


f"**^*  ,^ .    George  Aldham  and  Henry  Bardsley  against 

JiiHuarg  16th.  *^ 

John  Brown. 


Covenant  bj 
the  trustees 
named  in  a 
deed,  being 
the  ordinary 
Parliamentary 
subscription 
contract  re- 
qaired  before 
applring  for 
an  Act  to 


/"^OUNT:  that,  by  an  indenture  made  Isi  December, 
1854,  between  the  defendant  and  the  several  other 
persons  whose  names  and  seals  were  thereunto  respec- 
tively subscribed  and  affixed  in  the  schedule  thereto, 
being  subscribers  to  the  undertaking  thereinafter  men- 
tioned, of  the  first  part,  and  the  plaintifis,  trustees 
make  a  railway,  named  and  appointed  for  the  purpose  of  enforcing  and 
conuined  a       giving  effect  to  the  covenants  thereinafter  contained,  of 

claoae  that 

the  provisional  the  sccond  part,  cach  of  them,  the  defendant  and  the 
abandon  the  said  several  other  persons,  parties  thereto  of  the  first 
A^^raDenTthat  P^^»  ^'^  respectively,  but  to  the  extent  only  of  the  sum 
dh^towcalled  ^^  amount  of  subscription  set  opposite  to  his  or  her 
upon  the  de.      name  in  the  said  schedule  thereto,  covenant  with  the 

fendant,  who 
had  executed 

the  deed,  to  pay  money  in  pursuance  of  a  covenant  so  to  do.  Breach,  non-payment.  Pie*  2, 
on  equitable  pounds,  that  tho  scheme  nas  abandoned.  Plea  4,  that  the  plaintiflfs  sued  as 
trustees  for  the  Company,  which  was  not  provisionally  registered  at  the  time  of  the  suit. 
Plea  5,  that  the  Company  tins  not  connpletelv  registered,  and  that  the  action  was  for  the 
purpose  of  enforcing  f  aymcnt  of  a  call.  On  demurrer:  Held,  that  all  the  pleas  were  bad : 
the  object  of  the  Parliamontarv  subscription  contract  being  to  provide  means  for  pa^in^ 
preliminary  expences  in  case  the  scheme  should  be  abandoned,  and  such  object  not  bein^ 
rendered  illegal  by  any  enactment. 
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|»lHintiflk  that  each  of  them   had   subeeribed  and  did        \Hfi7. 
thereby  snbsmbe  the  sum  set  opposite  to  his  or  her      au>uam 
name  in  the  said  schedule  thereto  for  the  purpose  of      beowk. 
establishing  a  Company  to  be  called  The  Swansea  Docks 
tmd  Mineral  Valties  Railway  Companyj   or  such   other 
name  as  the  provisional  directors  or  committee  of  ma- 
nagement of  the  said  Company  might  direct  or  appoint, 
and  for  enabling  such  Company  to  make  the  railways 
and  works  thereinafter  mentioned.     And  the  parties  of 
the  first  part  did  thereby  authorize  and  empower  the 
said  provisional  directors  or  committee  of  management 
Ibr  the  time  being  to  fix,  alter  and  vary. the  capital 
necessary  to  be  raised,  and  **  to  abandon  or  defer,  if  they 
should  think  fit,  the  application  to  Parliament  in  respect 
of  all  or  any  part  or  parts  of  the  said  proposed  under- 
taking, and  firom  time  to  time  to  renew  such  application 
as  they  might  think  proper  in  case  the  said  application 
ahoold  be  suspended,  deferred,  or  interrupted  in   the 
next  session   of  Parliament."     And  defendant  thereby 
corenanted  with  the  plaintifls  that  he  **  would  pay  the 
fiill  smoant  so  subscribed  by  him,  or  such  part  thereof 
as  should  not  have  been  paid  by  him  at  the  time  of  the 
execution  of  the  said  indenture,  in  such  sums,  and  at 
such  place  or  places,*'  and  at  such  time  or  times,   as 
should,  fix>m  time  to  time,  be  required  or  appointed  by 
the  said  provisional  directors  or  committee  of  manage- 
ment, until  the  passing  of  the  said  Act  to  be  obtained  as 
aforesaid ;  and,  after  the  passing  thereof,  as  should  be 
required  or  directed  by  the  said  Act,  or  as  the  directors 
or  others  authorized  by  such  Act  should  direct  or  ap- 
point ;  it  being  the  express  meaning  and  intention  of 
each  of  them  the  parties  thereto  of  the  first  part,  that 
the  amount  so  subscribed  by  him  or  her  should  be 


T 
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1857.       recoverable  from  him  or  her,  his  or  her  hein^  ezecoton 

j^jj,ji^^ —  and  administratOTB,  bj  the  parties  thereto  of  the  second 

part,  or  the  siuriTor  of  them,  his  execator  or  adminis- 

tratoTB,  bj  action  at  Uw  in  case  de&olt  were  made  in 

payment  thereoC     Averments  that  the  som  set  opposite 

to  the  defendant's  name  in  the  schedule  and  subscribed 

by  him  was  iOOL ;  that,  after  the  making  and  execotii^ 

of  the  indenture,  and  before  the  passing  of  the  said  Act, 

the  provisional  directors  required  the  defendant  to  pay 

the  sum  of  50/.,  parcel  of  the  said  sum  of  4002.  so 

subscribed  by  him  and  set  opposite  his  name  as  afisie- 

said,  at  The  Commercial  Bank  of  LondoHy  in  Lothiwry, 

in  the  city  of  London,  on  21st  March,  1856.     Genend 

averment  of  performance.     Breach :   Non-payment  of 

the  SOL 

Plea  2,  for  defence  on  equitable  grounds :  That  the 
Company  in  the  declaration  mentioned  was  a  Company 
provisionally  registered  under  the  provisions  of  the  Act 
of  Parliament  (7  &  8  Fict  c.  110.) ;  and  the  said  deed  in 
the  declaration  mentioned  is  the  subscription  contract, 
made  and  entered  into  in  pursuance  of  the  standing 
orders  of  the  Houses  of  Parliament,  for  the  purpose  of 
obtaining  an  Act  of  Parliament  to  enable  the  said  Com- 
pany to  carry  into  execution  the  purposes  and  objects  in 
the  said  declaration  mentioned,  and  for  no  other  pur- 
pose whatsoever,  and  which  could  not  be  carried  into 
execution  without  the  audiority  of  Parliament ;  that  the 
said  sum  of  50L  was  and  is  claimed  to  be  due  in  respect 
of  a  certain  deposit  to  be  paid  on  certain  shares  in  a 
certain  projected  undertaking,  to  be  called  The  Swansea 
Docks  and  Mineral  V allies  Railway y  and  not  otherwise ; 
and  that,  after  the  making  of  the  said  contract  in  the 
declaration  mentioned,  and  before  payment  of  the  said 
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ias7.       ^'^^^^  tbedefendaoCjof  a-dcpowton  certain dhirea  in  the 

j^^j^jj^      capital  of.  the  said  intended  Company  eobeeribed  foot  bj 

"'  tlfa  defendant  aa.in  the  aaid  declaration  mentioned^  mni 

not  oiherwifle»  contrary  to  the  statute  in  that  case  made 

a9d  provided 

<  Fka  5.    That  the  Company  was  a  company  widiin 
the  meaning  of  the  said  atatute,  and  never  oblaiBed  n 
certificate  of  complete  legistntioo,  aiul  WM  m^dtoted 
for  the  purpose  of  carrying  mto  execution  the  purpoaes 
in  the  said  declaration  mentioned,  and  which  coold  not 
be  carried  into  execution  without  the  aatbority  of  Pai^ 
liament :  that  the  deed  in  the  declaratioa  mentionad  is 
the  subscription  contract  entered  into  in  punoanoe  of 
the  standing  orders  of  the  Houses  of  Parliament,  for  the 
purpose  of  applying  for  the  said  Act  of  Parliament  in 
the  declaration  mentioned :  that  the  action  ia  bioa^hft 
and  prosecuted  by  the  plaintiflb  as  tmstees  for  and -ftp 
the  sole  benefit  of  the  said  Company,  and  of  the  aaid 
provisional  directors,  and  for  the  purpose  of  making  and 
enfincing  the  payment  from  the  defendant  of  a  call  in 
respect  of  the  said  sum  subscribed  by  him  aa  in  the  - 
said  deed  mentioned,  that  is  to  say,  a  call  of  iL  10t.pcr 
share  on  twenty  shares  of  twenty  pounds  each,  in  the 
capital  (^  the  said  intended  Company,  contrary  to  Che 
statute  in  that  case  made  and  provided. 
Demurrers  to  the  2d,  4th  and  6th  pleas.    Joindeni'  - 

Lush,  in  support  of  the  demurrers.  Stat.  7  &  8  Viet 
c.  110.  «.  2.  provides  that  the  Act  shall  not  extend 
to  any  company  for  executing  works  which  cannot  be 
carried  into  execution  without  the  authority  of  Parlia- 
ment, except  as  thereinafter  specially  provided.  Seot»4 
enacts  that  such  a  comi)any  may  obtain  a  certificate  of 
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1857.  but  when  the  suit  was  institoted  If  the  action 
j^u>HAii  bad  been  commenced  the  day  before  the  certificate  of 
Bbowh.  pn)visional  registration  expired,  thu  plea  conid  not  have 
been  pleaded.  Why  should  not  the  trustees  sue  after- 
wards ?]  Plea  5  at  all  events  is  good*  The  Companjt 
not  being  completely  regbtered,  are,  by  sect.  2S,  forbidden 
to  receive  calls.  Sect  25  expressly  mentions  receiving 
instalments  in  respect  of  shares  not  paid  up,  as  one  of 
the  things  which  may  be  done  by  a  Company  when 
completely  registered. 

Luslh  in  reply.  Sect.  25  is  applicable  to  companies 
not  within  sect.  9,  and  therefore  having  no  subscription 
contract 


Lord  Campbell  C.  J.     I  am  of  opinion   that 
plaintiffs  are  entitled  to  judgment  on  all  three  demurrers^ 

The  second  plea  is  on  equitable  grounds.  I  have  ni — 
doubt  that,  if  after  the  abandonment  of  the  scheme  a^B 
attempt  were  made  to  enforce  payment  with  a  view  t^.^ 
carry  on  the  undertaking,  a  Court  of  equity  would 
a  perpetual  injunction.  But  it  cannot  be  supposed 
an  injunction  would  be  granted  against  an  action  on 
express  covenant  to  contribute  to  pay  the  prelimii 
expences  incurred  before  abandonment,  thus  preventii 
the  performance  of  a  lawful  contract  On  this  recoi 
we  must  take  it  that  the  action  is  for  the  purpose 
enforcing  payment  of  preliminary  expences  prope; 
incurred  before  abandonment,  in  which  case  equ 
would  not  interfere.  To  the  4th  plea  there  is  an  ans 
in  a  few  words.  Though  the  Company  was  not  p 
visionally  reg'istered  when  the  action  was  brought. 
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1857.  but  when  the  suit  was  instituted  If  the  action 
Aldhax  bad  been  commenced  the  day  before  the  certificate  of 
Bbo'wh.  provisional  registration  expired,  thu  plea  could  not  have 
been  pleaded.  Why  should  not  the  trustees  sue  after- 
wards ?]  Plea  5  at  all  events  is  good«  The  Company, 
not  being  completely  registered,  are,  by  sect.  23,  forbidden 
to  receive  calls.  Sect  25  expressly  mentions  receiving 
instalments  in  respect  of  shares  not  paid  up,  as  one  of 
the  things  which  may  be  done  by  a  Company  when 
completely  registered. 

ZimA,  in  reply.  Sect.  25  is  applicable  to  compeDiea 
not  within  sect.  9,  and  therefore  having  no  subscription 
contract 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
plaintifis  are  entitled  to  judgment  on  all  three  demurrers. 

The  second  plea  is  on  equitable  grounds.  I  have  no 
doubt  that,  if  after  the  abandonment  of  the  scheme  an 
attempt  were  made  to  enforce  payment  with  a  view  to 
carry  on  the  undertaking,  a  Court  of  equity  would  grant 
a  perpetual  injunction.  But  it  cannot  be  supposed  that 
an  injunction  would  be  granted  against  an  action  on  an 
express  covenant  to  contribute  to  pay  the  preliminary 
expences  incurred  before  abandonment,  thus  preventing 
the  performance  of  a  lawful  contract  On  this  record 
we  must  take  it  that  the  action  is  for  the  purpose  of 
enforcing  payment  of  preliminary  expences  properly 
incurred  before  abandonment,  in  which  case  equity 
would  not  interfere.  To  the  4th  plea  there  is  an  answer 
in  a  few  words.  Though  the  Company  was  not  pro- 
visionally reg'istered  when  the  action  was  brought,  that 
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Friday,  George  Thompson  against  J.  tlEYNOLps. 


A  ship  the  M  {^OUNT  against  an  underwriter  of  lOOi  on  a  p>1icj 

was  insured,  whicli  was  Set  out  in  the  count   It  was  a  rime  Iwlicy 

**inc1aaioff  ...•_■'  /.;' 

the  risk  of  on  the  ship  Margaret^  valued  at  3000/.,  '**  indoctiiUE  the 

ronniog  down  ;  ,                   ,                               .                                                    .    /i^ ; 

or  doing  da-  risk  of  running  down  or  doing  damage  to  any  other  diip 

other  vessel  or  vessel,  the  same  as  the  Indemnity  Company's  f^qUpy." 

Indemnity  The  rest  of  the  policy  was  in  the  ordinary  form.     Aver- 

TOlky/^^Ta'ued  ^ent,  that  the  Indemnity  Company's  clause  is  as  follows: 

Tde^it  '^^  "  ^^^  ^^*  ^^^  ourselves  and  each  of  us,  do  covenant  ai^ 

Company's  affree  that,  in  case  the  said  ship  shall,  by  accndent  or 

ranmng  down  **     ^                                                           *      .                    '       ''r  '<." 

clause  IS,  that,  negligence  of  the  master  and  crew,  run  down  of  damage 

if  the  ship,  by  «=»  »               ^                                                             .               ..,   .*^^ 

negligence,  any  Other  ship  or  vessel,  and  the  assured  shall  thereby 

any  other  become  liable  to  pay,  and  shall  pay,  any  sum  not  ezc^ed- 

^Tannred  1^  ^1^^  vdue  of  the  said  sUp  or  vessel                        aqd 

Uwmo1SS[e  ^^^  freight,  by  or  in  pursuance  of  the  judgment  of  any 

*h  ?r^'  '"'an  Court  of  law  or  equity,  or  by  or  in  pursuance  of  any 

!I^"°*  11"  award  made  upon  any  reference  entered  into  by  the 

^^^#  ^#^»  a*sp^    w*^^p  .^  '  s 

value  of  tbo  assured  with  the  concurrence  of  two  of  the  directors  fiir 

said  ship  I'l 

or  vessel*'  the  time  being  of  the  said  Company,  the  capital  stod^ 

her  freight,  and  funds  of  the  said  Company  shall  and  will  bear  and 

suance^oFiho  P^J  ^^^1^  proportion  of  three  fourth  parts  of  the  sum  so 

J^f^oJ^^f  paid  as  aforesaid  as  the  sum  of         /.  hereby  assured  shall 

law  or  equity,"  ^        - 

the  insurers  ,  - 1 
shall  pay  **  such  proportion  of  three  fourths  of  the  sum  so  paid  as  aforesind  as  tlie 
«by  assured  shall  bear  to  the  value  of  the  said  ship  or  vessel  hereby  aarared  ^m 


•*  hereby 
freiffht." 

The  Af.,  through  negligenee,  ran  down  another  vessel  The  Ml  was  aold  indfr  a  d«ne 
of  the  Court  of  Admiralty,  and  the  proceeds  paid  over  for  satbfying  the  damage.  On  a 
demurrer,  upon  pleadings  in  which  it  was  admitted  that  the  insured  loet  hiaship,  which 
was  of  the  value  of  3000/.  and  upwards,  it  being  sold  against  his  will,  but  that  the  proceeds 
which  were  pud  over  wvre  only  81 10/. : 

Held,  that  the  underwriters  were  bound  to  make  good  three  fourths  of  the  pipeeeds 
actually  paid,  vis.»  21  lOi.,  and  -not  three Iburths  of  tlto  value  of  the  ship.  -  *' 
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T: 


1857.  eonamt  md  wpioA  lus  wiD;  and  dn^  bj  raeans  cf  the 
pffcmiso  and  of  aodi  decree  and  sale,  he  loat  and  wai 
depiifed  of  his  ahi|^  which  at  the  time  of  the  ade  was  of 
theTaloeofaOOOLaadiqiwanliL  And  ao  the  plaintiff  W7B 
that  he  became  liable  to  paj  and  did  paj,  widiin  die 
mraning  of  the  said  poficj,  Ibr  the  said  nmning  down 
and  damage^  to  a  sum  exceeding  the  said  sorn  «yf  SllOIL, 
to  wit300(ML;  and  thai  the  proportion  of  three  Ibosth 
parts  of  the  aaid  sum  so  paid,  which  the  defendant 
aa  an  underwriter  tar  lOOL  waa  BaUe  to  oontribote^  tm 
exceeded  ML  15a.     Demnner.    Joinder. 

BladJmmj  in  support  of  the  demurrer.  Collision  ii 
one  of  the  perils  of  the  sea;  and  for  its  direct  conse* 
qoences  the  underwriters  on  an  ordinary  poliqr  ^"^ 
JHiponsihIe,  But  they  are  not  bound  to  make  good  the 
liability  which  the  owners  of  the  ship  may  incur  in 
sequence  of  such  collision.  It  is  too  remote  a 
qoence  of  the  peril  of  the  sea ;  De  Vamx  t.  Sdhaiar  (ay 
In  this  case  the  parties  have  made  a  special  bargain  by 
reference  to  that  in  the  Indemnity  Company's  clause ;  and 
no  doubt  each  underwriter  takes  upon  himsdf  to  make 
good  personally  the  same  pnoportion  of  his  subscriplion 
as  the  Indemnity  Company's  funds  would  be  liable  to 
make  good  under  that  daoae.  Now,  when  the  position 
of  the  parties  is  looked  to,  the  meaning  of  the  clause 
is  clear.  The  ship-owner  may  be  personally  in  feolt ;  in 
which  case  he  is  not  able  to  recover  n^nst  his  under- 
writers  at  all ;  Hunnprnm  r.  Hopper  {b)  :  if  he  is  not  per- 
sonally in  fiiult,  his  responsibility  is  limited  to  the  value  of 
the  ship  and  freight ;  The  Merchant  Shipping  Act,  1854 
(17  &  18  Ftctc.  104.),  sects.  504, 514.     To  protect  them- 

(a)  4  A.^  S,  iW.  (6)  6  £.  |r  B.  172. 
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1857.  (CoLBRiDQB  J.  had  left  the  Court) 


WiGHTMAN  J.  If  the  owners  of  the  damaged  ship 
had  taken  the  Margaret  in  satis&ction  of  their  claim, 
there  would  have  been  more  ground  for  Mr.  MamMt^^ 
aigument:  as  it  is,  there  is  none. 


Cbompton  J.  The  underwriters  limit  their  Uabilitj 
by  using  the  word  paid.  No  more  than  211(UL  is  here 
paid. 

Judgment  for  the  defendants. 


Jmnmaty  16tli. 


Charlbs  Brocklbhurst  and  John  Lows 
against  Robert  Laws. 


Tbeffoodsof    HPHIS    was    a  special   case,    without   pleadings,   in 

A  trader  on  JL         ■    ^  i*  n 

pramises  of  substance  as  follows. 

toMmt  werT"         '^^  plaiutifiis  are  seized  in  fee  simple  of  a  cotton  miU^ 

^^[JiWd  for   in  Stockport.     In  the  year  1852,  plaintifls  demised  it  to 

The  mort!*  ^*  Joseph  Wright  as  tenant  from  year  to  year  at  the  yearly 
giigee  entered  rent  of  1400L,  payable  quarterly  on  16th  January,  16th 
session.  Then  Aprils  16th  July  and  16th  October  in  every  year;  and  he 
became  bank-  took  possession  of  the  mill  as  tenant  to  the  plaintiflBi,  and 
mm  than  a  continued  in  the  actual  occupation  thereof  as  such 
Sd^!thrt^       tenant  until  11th  July  1856,  the  day  of  the  seizure 

the  landlord 

might  make 

his  distress  upon  those  goods  available  for  the  whole  rent  due;  sect.  129  of  The  Bankrupt 

Law  Consolioation  Act,  i  B1M,  protecting  only  the  interest  of  the  assignees  of  the  bankrupt, 

and  not  that  of  his  mortgagee. 

The  assignees  of  the  Mnkrupt,  being  ordered  to  elect  whether  they  would  accept  or  decline 
the  tenancy*  declined  it.  Mo  formal  notice  was  given  to  the  banknipt ;  and  nothing  was  done. 
Then,  a  fresh  quarter  having  elapsed :  Held,  that  the  tenancy  continued,  and  that  the  land- 
lord might  distrain  on  the  goods  of  the  mortgagee  for  the  quarterns  rent  thus  accruing. 


aoBD  Ae  mSH  wod  took 

0>hmiHg!lm  and 

d 


decdyflBd  putly  d 
vBidi  had  been 
die  via  hw  Wr^ki,  sod 
tD  tifce  poMeaioB 
If'  muer  iie  jioTiaMB-  jt  iie  ieaL    Fiom  thai  tiiiK^ 


'vtune   s  axe 
iiiigfr  ji  :iK  mil  .d  die  ^iiMBani  at  tne  defisnaan^ 


1  nKiatitt  :«yr 
JVutsc  -link  'jp«nr  -missL 


TOBesiua  iaive  binax  ^Rauaeti  ij  a  jwuca  wffuamer  hr 
'he  iesniU2ioc  k  Jm  amn  Jt  I0LJS5£.  IIjl  3dL,  if  aold  ta 
1  pcnun  -nQ  ^jwxk  jse  dusm  in  die  milL  Tbe  defiend- 
mc  Izaa  juwefur  iieiBD  unacia  xu  aeil  tfaeai  ni  Aaft  way: 
mti  diey  la^e  aoof.  iuimsc  die  amodi  of  Xhcearicry 
T'^ftf.  lesx  siiu  by  .um  in  luis  bv  aaetioo  fiir  tbe  Him 
n  ISO*?/.  A  jom  e»e««Sn«  I-I^OOIML  acHI  reoMiw  doe 
Torn  7r<Qnr  :u  Jie  iemuaot  oo  die  amctpnge ;  and  tbe 
JgOTitanr  has  10  xcrxnty  tor  die  said  auai  exeepc  Ae 
iaid  3uic3mer7.  xttmjus  Jmi  cbacteia  The  aoigyiw  1  ii  af 
^r^ahi  lave  icK  iccenred  widi  die  madtioaiT,  chattdi 
inii  -iiifera.     The  rirac  wiiicti  became  dne  froaa  ¥fww/ki 
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1857.  ^^re  entitled  to  distrain  upon  the  said  goods  and  chattels. 
Brockle-  '^^^  defendant  however  contended  that  the  plaintifis  in 
HUR8T  point  of  law  were  only  entitled  to  distrain  for  one  year's 
Lawe.  fent^  after  deducting  therefrom  the  sum  of  93i  6#.  Sd,, 
for  one  year's  income  tax.  The  plaintifis  on  the  other 
hand  contended  that  they  were  entitled  to  distrain  for 
the  whole  1948/.  5s.  lid.;  and  that,  even  if  the  plaintifi 
were  only  entitled  to  distrain  for  one  yearns  rent,  still 
that  the  said  sum  of  93/.  6s.  Sd.  ought  not  to  be 
deducted  therefrom.  The  defendant  has  paid  the  plain- 
tiflb  the  sum  of  1306iL  ISs.  4dL,  being  the  amount  for 
which  he  admits  the  plaintifis  were  entitled  to  distrain- 
Since  the  last  mentioned  payment  was  made,  the  de- 
fendant has  paid  to  the  Queen  the  sum  of  46iL  13t.  Ad., 
being  one  half  of  the  income  tax  for  the  mill  for  the 
year  commencing  1856.  On  5th  JSeptember  1856  one 
of  the  Commissioners  of  the  Court  of  Bankruptcy, 
upon  an  application  made  to  him  by  the  plainti£b» 
ordered  the  assignees  of  Wright  to  elect  whether  they 
would  accept  or  decline  the  bankrupt's  tenancy  of  the 
mill  and  premises ;  and  thereupon  the  assignees  declined 
to  accept  the  said  tenancy.  No  formal  notice  was  given 
to  Wright  that  bis  assignees  had  declined  to  accept  the 
tenancy.  Neither  Wright,  nor  the  defendant,  nor  the 
assignees,  have  ever  offered  to  surrender  the  possession 
of  the  mill  to  the  plaintiffs :  and  the  defendant  continued 
in  possession  of  the  mill  and  of  the  said  machinery, 
goods  and  chattels  until  the  same  were  sold  as  aforesaid. 
After  16th  October  1856,  the  plaintifis  gave  notice  to 
the  defendant  that  they  should  distrain  the  goods  and 
chattels  which  so  as  aforesaid  still  remained  in  the  said 
mill,  in  the  possession  of  the  defendant,  for  the  quarter's 
rent  which  they  allege  became  due  on   16th  October. 


XX.   VICTORIA. 
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The  defendant  denied  that  the  plaiotifiB  were  entitled  to 
(listnin  the  said  goods  and  chattels  for  the  said  quarter's 
rent,  bot  agreed  with  the  plaintiffs^  for  the  purpose  of 
preyeDting  the  said  distress,  that,  if  the  plaintiffs  were 
in  point  of  law  entided  to  distrain  the  said  goods  and 
chattels  for  the  said  quarter's  rent,  he  would  pay  the 
UDOQnt  of  the  said  quarter's  rent  to  the  plaintifls,  de- 
doctiDg  the  said  sum  of  46/.  ISs.  4d. 

The  questions  for  the  opinion  of  the  Court  are : 
FiBt,  Were  the  plaintifis,  after  Joseph  Wright  became 
hinknipt,  and  before  16th  Octcber^  1856,  entitled  to 
distrain  the  said  goods  and  chattels  for  any  sum  exceeding 
the  said  sum  of  1306Z.  13«.  4i. ;  and,  if  they  were.  What 
WIS  the  sum  for  which  they  were  entitled  to  distrain  the 
nid  goods  and  chattels  in  addition  to  the  said  sum  of 
13061  I4i.  4£f.  ?  Secondly,  Were  the  plaintifis,  after  the 
nid  16th  October^  entitled  to  distrain  the  said  goods  and 
<^hattel8  for  the  quarter's  rent,  which  they  allege  became 
doe  on  the  said  16th  October^  deducting  the  said  sum  of 

If  the  Court  is  of  opinion  that  the  plaintifis  were 
c&titled  to  distrain  for  all  or  any  of  the  sums  in  dispute, 
the  judgment  of  the  Court  is  to  be  entered  for  the 
phintifi  for  the  sum  for  which  the  Court  may  think 
^  were  entitled  to  distrain ;  but,  if  the  Court  should 
think  that  the  plaintiffs  were  not  entitled  to  distrain  the 
^  goods  and  chattels  for  any  of  the  sums  in  dispute, 
^jodgment  of  the  Court  is  to  be  entered  for  the 
defendant 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
^  which  a  jury  might  and  ought  to  draw. 


1857. 


Brockle- 

DURST 
V. 

Lawe. 


^^^^frUm^  for  the  plaintiffs.    If  there  had  been  no 
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1857.       bankruptcy,  the  plaintifis  would  have  had  a  right   to 
Bbooklk-"  <listrain  for  all  the  rent  due  to  them;  they  stiU  have  it, 
B^^        except  in  so  far  as  that  right  is  limited  by  the  Bankrupt 
^^       Law  Consolidation  Act,  1849  (12  &  13  Vtct.  c  106.). 
As  far  as  regards  the  first  quesUon,  the  whole  turns  on 
sect.  129,  **  that  no  distress  for  rent  made  and  levied 
after  an  act  of  bankruptcy  upon  the  goods  or  effects  of 
any  bankrupt,  whether  before  or  after  the  issuing  of  the 
fiat  or  the  filing  of   the  petition  for  adjudication  of 
bankruptcy,  shall  be  availabld  for  more  than  one  year's 
rent  accrued  prior  to  the  date  of  the  fiat  or  the  day  of 
the  filing  of  such  petition,  but  the  landlord  or  person  to 
whom  the  rent  shall  be  due  shall  be  allowed  to  come  in 
as  a  creditor  for  the  overplus  of  the  rent  due,  and  for 
which  the  distress  shall  not  be  available."    But,  when 
Lowe  entered  and  seized  the  goods  under  the  power  in 
the  deed,  they  became  his  goods,  not  those  of  Wrighi; 
Hope  V.  Hayley  (a).     K  they  had  been  of  greater  value 
than  the  sum  for  which  they  were  mortgaged,  WriglU 
till  his  bankruptcy,  and  the  assignees  after  it,  would,  in 
equity,  have  been  entitled  to  the  surplus :  but  there  was 
no  surplus;  and  so  nothing  vested  in  the  assignees; 
Dangerfield  v.  TTiumas  (Jk),     It  is  quite  immaterial,  as 
regards  the  assignees  and  the  general  body  of  creditors, 
whether  the  landlords  make  these  goods  satisfy  so  much 
of  their  rent,  or  the  mortgagees  make  them  satisfy  so 
much  of  their  debt;  either  way  the  surplus  of  the  rent 
and  debt  is  proveable.     The  words  of  sect  129,  **  upon 
the  goods  or  effects  of  any  bankrupt^  (which  must  mean 
**  belonging  to  the  assignees  of  any  bankrupt"),  shew 
that  the  intention  was  to  prevent  the  landlord 


(a)  5  £.  4-  £.  830.  (6)  9  A.  ^  B.  29t. 
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hii  (iistresB  orailable  to  the  prejudice  of  the  general  bocly         1857. 

of  the  oneditora.     A  similar  interpretation  was  put  upon  "bJiockle. 

ibe  iDsolfent  Debtors  Act;  Congreve  v.  EveUs  (a).     It        ^^^^"^ 

■  not  necessary  to  inquire  whether  the  income  tax        Lawk. 

iluNild  be  deducted   from  the  year's  rent,  unless  the 

liodloid's  right  to  make  the  distress  available  is  limited 

to  that  amount.     Then,  as  to  the  second  question,  it 

depends  upon  sect  145,  by  which,  if  the  assignees  decline 

to  take  to  a  lease,  **  the  bankrupt  sh^ll  not  be  liable  if, 

within  fourteen  days  after  he  shall  have  had  notice  that 

the  anignees  have  declined,*'  he  shall  give  up  the  lease. 

It  may  be  that,  no  formal  notice  having  been  given  to 

Wnghi^  so  as  to  call  on  him  to  give  up  the  lease,  he  is 

not  peraonally  liable :  but  there  is  nothing  to  determine 

the  tenancy;  and,  whilst  it  exists,  the  landlord's  right  to 

diitiain  for  rent,  accruing  after  the  filing  of  the  petition, 

V  not  affected;  Briggs  v.  Smory  (i),  Newton  v.  Scott  (c), 

nmpi  V.  ShtrvOl  ((f). 

ibtitagtie  Smithy  contra.     The  hardship  is  great  on  a 

dnd  ptr^  if  his  goods  may  be  made  available  for  the 

lndloid*s  rent,  as  it  does  not  appear  how  he  could  prove 

ignoit  the  estate  for  what  he  loses.    [Lord  Campbell  C.  J. 

^yb.AthertmiCB  argument  is  right,  your  client  is  but  left 

«  he  woold  be  if  there  were  no  such  enactment  as  that  in 

Kct  129.    What  sense  do  you  put  on  the  words  **  upon 

^  goods  or  effects  of  any  bankrupt  ?"    Remembering 

^  it  18  a  section  for  the  benefit  of  the  estate.]    In  sect. 

184  the  same  language  is  used  when  spealdng  of  secu- 

(•)  10  ZmA.  29S.  (6)  8  Af.  ^  r.  729. 

(c)  10  H:  I*  W.  471.,  in  Bxch.  Ch.,  tflinniDg  tbe  jodgment  of  Ezch. 
■"  -^"^T.  Sem,  9ii.ffW.  434. 


(^«Q.AW4, 
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1857.       titles ;  that  shews  that  the  equity  of  redemption  in  goods 
Beockle-     pledged  is  included,  in  this  Act,  under  that  phrase.     It 
^^'^       cannot  alter  the  case,  whether  the  lien  on  the  goods  is 
Law*.       for  much  or  little.     ICrompUm  J.     This  is  not  a  case  of 
lien ;  the  property  passed  subject  to  the  equity  of  redemp- 
tion.    If  there  had  been  a  surplus,  it  would  have  vested 
in  the  assignees ;  and  then  it  may  be  that  the  landlord 
could  make  his  distress  available  only  for  a  yearns  rent 
as  far  as  regarded  (heir  interest,  which  is  protected,  and 
for  his  whole  rent  as  far  as  regarded  the  mortgagees,  whose 
interest  is  not  protected.     But  here  there  never  was  any 
surplus;  so  nothing  vested  in  the  assignees;  and  that 
question  does  not  arise.]     Then,  as  to  the  quarter's  rent, 
the  landlord  was  bound  to  give  notice  to  the  bankrupt 
that  he  might  give  up  the  lease. 

Aiherton  was  not  called  upon  to  reply. 

Lord  Campbell  H,  J.  I  am  of  opinion  that  both 
questions  must  be  answered  in  favour  of  the  pbdntifis; 
the  landlord  still  has  his  right  to  distrain.  The  policy 
of  the  Legislature  was  to  prevent  him  from  using  that 
right  to  an  unlimited  extent,  so  as  to  sweep  away  the 
whole  estate,  leaving  nothing  for  the  general  creditors; 
and,  to  protect  them,  this  very  salutary  enactment  was 
framed.  But  there  was  no  intention  to  protect  any 
individual  creditor  against  another ;  the  intention  was 
that  the  landlord's  right  should  be  curtailed,  so  far  as 
was  necessary  for  ihk  benefit  of  the  general  body.  Then 
language  is  used  apt  to  express  that  intention.  The  dis- 
tress on  the  ^*  goods  or  effects  of  any  bankrupt**  is  not  to 
be  made  available.  Here,  in  fact,  the  bankrupt  had  no 
interest  in  the  goods;  neither  was  the  interest  of  the 


186  HILARY   TERM. 

1857. 


wednesd^.  The  QuEEN  ogaiust  Maria  Clarke. 


Jamuarjf  2l8t. 


(In  the  matter  of  Alicia  JBoce.) 


An  infant^of^  A  WRIT  of  habeas  corpus  ad  subjicieDdam,  returnable 
▼ears  being  at  Chambers,  to  bring  up  the  body  of  Alicia  Race^ 

Drought  np 

from  a  school,    an  infant,  issued  by  order  of  Coleridge  J.,  on  2d  Jamuary^ 

on  habeas  .  #i    «_ 

corpus,  at  the  1857,  at  the  instance  of  Alicia  Race^  the  mother  of  the 

mother  who  infant.     It  was  addressed  to  Maria  Clarke.     The  retom 

rn±r  W.S,  that  the  child  was  placed  under  the  care  of  M« 

ulb^dSd,  ^^^^  ^y  ^^®  Commissioners  of  the  Royal  Patriotic 

and  there  Fund ;  and  that  she  did  not  detain,  and  never  had  de- 

bemg  no  tes- 
tamentary        tained,  the  child  against  its  will.   Crampton  J.,  at  Cham- 

guardiaD, 

although  it        bers,  referred  the  matter  to  the  full  Court. 

was  deposed 

that  the  child  Affidavits  on  both  sides  were  used.  By  these  it 
gence  and  *  appeared  that  the  child  was  bom  in  July,  1846,  and  was 
^^;:.2i>  therefore  now  between  the  age  of  ten  and  eleven.  She 
the'school"*  ^'^^  ^®  daughter  of  Lanman  Race,  a  sergeant  in  the 
this  Court        Marines,  who  fell  in  the  action  at  Petropaulawski  in 

refused  to  * 

examine  the      1854,  leaving  a  widow  and  two  children,  this  girl  and 

child  and  as-  »  "O  "»  O 

certain  ito         a  boy.     In  1855,  the  widow  and  orphans  were  selected 

intelligence, 

holding  that  as  objects  for  the  bounty  of  the  Royal  Patriotic  Fund. 

ni^urehasa  I'he  mother  received  an  allowance;  and  the  children 

the^custody^of  ^®^  ^"^  ^^  school.    The  ruIc  of  the  Commissioners  ia, 

specti^of'iSo  ^^  general,  to  send  children  to  schools  conducted  by  per- 

wishes  of  the 

ward,  unless  it  be  shewn  that  the  custody  is  sought  for  impropier  objects,  or  that  the  appfi- 
cation  is  not  bonA  fide,  or  that  the  guwrdian  makin?  the  application  is  grossly  hnmoraL 
And,  in  this  case,  no  more  sppeariug  than  that  the  father  had  been  a  Protestant,  and  that 
the  mother  was  a  Catholic,  and  intended  to  educate  the  child  in  her  own  pertaaskHi,  the 
Court  ordered  the  child  to  be  given  to  its  mother. 
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80D8  of  the  aame  religious  persuasion  as  the  parents  of  the  1857. 
children.  In  this  case  the  &ther  had  been  a  Protestant,  The  Quum 
and  the  mother  was  a  Roman  Catholic ;  the  children  had  clIxk 
been  baptized,  and  during  the  father's  lifetime  had  gone 
to  church,  as  members  of  the  Church  of  England.  This 
being  so^  they  were  sent  by  the  Commissioners  to  Pro- 
testant schools,  with  the  full  concurrence  of  the  mother, 
who  at  the  time  stated  that  her  late  husband  had  been  a 
Protestant,  and  that  she  was  one  of  those  who  thought 
there  were  as  good  Protestants  as  Catholics.  Subse- 
qoently,  in  the  latter  part  of  1856,  she  sought  to  take 
away  the  children  for  the  avowed  purpose  of  having  them 
educated  as  Roman  Catholics.  It  was  suggested  on  the 
affidavits  that  this  was  really  done  by  a  priest  in  her 
name,  and  that  the  application  was  only  colourably  her*s ; 
hot  this  was  distinctly  denied  by  her  on  affidavit;  and 
the  Coort  acted  on  the  belief  that  in  fact  the  application 
was  really  the  mother's.  The  Commissioners  of  the 
Royal  Patriouc  Fund,  on  the  application  being  made, 
took  the  matter  into  consideration,  and  consulted  the 
wishes  of  the  children.  The  boy  was  desirous  of  return- 
ing to  his  mother;  and  she  was  permitted  to  remove 
him.  The  girl  expressed  great  repugnance  to  leaving 
ber  present  school,  assigning  as  her  reasons  that,  much 
as  she  loved  her  mother,  she  would  not  go  to  a  school 
where  she  would  be  taught  idolatrous  worship  of  the 
Vugin  and  Saints.  There  were  numerous  affidavits 
■hewing  the  belief  of  respectable  persons  that  this  wish 
of  the  child  was  the  unbiassed  result  of  an  intelligent 
leligioas  conviction,  and  that  she  was  of  intelligence 
beyond  her  years.  The  Commissioners  and  Miss 
ClarlUf  the  schoolmistress,  refused  under  those  circum- 


Claekx. 
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Ig57.  suoces  to  giye  the  girl  to  her  mother.  This  writ  was 
TWQcEn  obtained  to  compel  them  to  do  so.  It  appeared,  by  the 
affidavits  on  which  it  was  obtained,  that  the  &ther 
appointed  no  testamentaiy  goardian,  and  gave  no  direc- 
tions in  his  will  as  to  the  manner  in  which  his  children 
should  be  brought  up.  He  appointed  his  wife  sole 
executrix  of  his  will  in  the  foOowing  tenns: — ^^'I  do 
hereby  nominate,  constitute,  and  appoint  my  wife  Atida 
Raee  executor  of  this  my  last  will  and  testament,  feeling 
confident  that  she  will  do  justice  to  my  two  children  as 
a  wife  and  mother."  The  following  letter,  received 
after  the  husband's  death,  was  also  set  out  in  the 
affidavits. 

<'  H.  M.  S.  Pique,  at  Sea,  25Ui  August,  1854. 

^  My  dear  Wife  and  Children, — I  now  sit  down  to 
write  a  few  lines  to  you  previous  to  going  into  action. 
When  you  receive  this  I  shall  be  no  more,  as  it  will  not 
be  sent  to  you  if  I  survive.  I  hope  you  are  all  quite 
well  as  I  am  at  the  present  time.  My  dears,  I  write  to 
bid  you  an  eternal  farewell,  if  such  be  God's  will  that  I 
am  cut  off:  but  I  trust  in  Proridence,  and  hope  I  may 
be  spared  to  meet  you  again:  but,  as  we  cannot  all 
expect  to  survive  to  tell  the  tale,  and  I  may  be  one  that 
is  doomed  to  die  in  defence  of  my  Queen  and  country, 
therefore,  my  dear  wife,  it  will  be  a  consolation  that  I 
died  in  defence  of  liberty,  and  done  my  best  as  in  duty 
bound  by  my  oath  when  I  took  to  the  profession  of 
arms.  My  dear  Alicia ,  I  have  made  my  will  to  you ; 
and  I  trust  you  will  carry  it  out  according  to  my  wish* 
I  wish,  my  dear,  that  you  will  remain  a  widow  until  the 
children  are  capable  of  taking  care  of  themselves.     I 
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hope,  mj  dear,  that  you  will  not  disregard  this  my  last        1867. 
wish,  as  I  should  not  die  happy  if  I  thought  a  stepfather    The  Qusxn 
would  be  over  my  babes ;  but  I  feel  confident  that  you      clabkk 
will  not  forget  my  last  wish.     My  dear  wife,  I  have  not 
received  any  letter  from  you  or  any  one  else  since  I 
left  England;  I  should  feel  very  happy  to  hear  from 
yoQ  before  I  am  called  into  eternity :  but  the  Lord's  will 
be  done.     We  must  bow  to  His  commands.     My  dear 
Ally^  I  am  but  ill  prepared  to  meet  my  Maker  face  to 
fiice ;  but  I  trust  He  will  have  mercy  on  my  poor  soul, 
and  forgive  me  my  transgressions  as  I  forgive  all  men 
that  have  done  me  any  wrong.     Before  I  die  I  have 
settled  all  my  worldly  affairs  as  far  as  I  can.     My  dear 
wife,  kiss  my  dear  children  for  me  as  a  last  embrace  from 
a  loving  father,  and  tell  them  that  his  last  thoughts  were 
for  them,  and  bring  them  up  in  the  fear  of  the  Lord. 
My  dear  wife,  I  think  I  see  poor  Alicia^  by  turns  weeping 
for  the  loss  of  her  poor  old  man,  and  then  I  see  her 
rejoicing  at  his  return;  but,  alas,  such  dreams!   My  dear, 
I  have  written  a  farewell  letter  to  my  mother,  brothers, 
and  sisters,  and  all  friends  and  relations,  and  I  trust  you 
will  not  be  forgotten  by  them.     My  dearest  wife,  give 
my  dying  love  to  your  mother  and  sister,  and  all  your 
friends  that  may  befriend  you  or  my  dear  children. 
May  we  all  meet  in  Heaven  is  the  last  prayer  of  one 
that  you  know  how  to  prize,  although  he  will  be   in 
.  eternity  when  you  receive  this  last  letter  he  ever  wrote, 
as  we  are  only  waiting  for  the  morning  dawn  to  go  into 
Petropaulowikif  and  commence  the  work  of  destruction. 
It  b  a  Rusiian  colony ;  and  we  are  about  to  take  it  or 
die  in  the  attempt     My  dear  wife  and  children,  it  is 
late;  and  I  require  some  rest  before  I  commence- the 
work  of  carnage  that  tomorrow  may  bring  forth.     My 
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T. 


ISST.        den;  I  bsfc  not  Kt  aj  fixA  on  dure  baft  tvioe  «Dee  I 
left  Fwfind,  and  tben  odIt  fcr  a  few  boMi  oo  dnQr. 


Nothing  fintfacT  a|nifi(nd  to  imlifaftB  vlnft  we 
of  the  Culler  as  to  the  edueaikm  of  hii  cUUro  had 
beeoy  exoepc  that,  as  ahead j  aUMed,  he  hafaituDj  took 
theai  with  him  to  the  Established  ChoRh,  and,  on  the 
other  hand,  that  the  Ti*fftbp"'**'T^*^^*i*  BoaMnCafthofie 
pnEjei%  without  his  making  an j  ofajectioii.  Coonael  in 
oppiiMlioD  to  the  appftratkm  aigoedyfiom  the  fiiat  of 
thoae  fiKts,  that  he  most  hate  intended  them  to  be 
Protestants;  the  mothers  ootmael  aigoed fiom  the  other 
that  he  would  not  hare  apptoied  of  the  miaocalhoiie 
opinions  indicated  faj  the  rtnsons  aangned  bj  die  gnA 
tar  her  lefbal  to  go  home,  and  whidi  had  been,  it  was 
aoggested,  instillfd  into  her  in  the  piooemof  anteachmg 
theae  prayen^  affbidiD^  it  waa  aaid,  a  aiiBiiifwil  motiie 
for  the  mothers  interference.  The  judgment  of  the 
Court  however^  as  wiD  be  seen,  proceeded  on  groonds 
independent  of  either  view.     In  this  Term  (aj^ 

Skee  SeijL  and  Fhdaum  a{q>eaied  far  the  mother^ 
and  sobmitted  that,  the  child  being  under  fcurteen^  the 
premier  order  for  the  Court  to  make  waa^  that  the  child 
sboukl  be  delirered  to  the  custody  of  her  guardian  far 
nurture,  in  this  case  the  mother. 

(yMalleg  and  ZacsA  for  the  sdioolmistiesB,  and  jgaaig 
far  the  CommissiooerB  of  the  Patriotic  Fund,  contended 
that  the  wishes  of  the  diild  shook!  be  reqpected. 

The  Court  (a)  expressed  their  opinion  to  be,  tha^ 
if  the  wishes  of  a  child  of  that  agei  however  inteU^ent, 


(a)  Jammrp  17th.  BcfereLonl  CVpyiifCJ., 


ChAMKlL 
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could  afiiect  the  rights  of  the  guardian  by  nurture,  the       1857. 

Court  musty  in  each  case,  ascertain  whether  there  was    The  Qdsbh 

sufficient  intelligence  by  a  personal  examination  of  the 

child:  and  they  desired  the  counsel,  in  the  first  instance, 

to  confine  their  argument  to  the  single  question,  whether 

the  guardian  for  nurture  had  a  legal  right  to  the  custody 

of  the  ward,  though  against  the  wishes  of  the  ward, 

however  intelligent;  or  whether  the  Court  was  bound 

to  examine  her.     On  this  point  counsel  were  heard  at 

length. 

CfMalleg  and  BmaiU  then  further  argued  that,  assuming 
that  the  mother,  as  guardian  for  nurture,  had  a  prim& 
facie  right  to  the  custody  of  the  child,  in  this  case  the 
custody  was  sought  for  an  object  improper  in  itself, 
namely,  to  bring  up  the  child  in  a  faith  different  from 
that  of  its  deceased  parent;  and  that  this  was  not  the 
bona  fide  application  of  the  mother;  and  therefore  that 
the  Court  would  not  assist  the  applicant.  Shee  Serjt. 
was  heard  in  reply. 

The  arguments  and  authorities  are  so  fully  stated  in 
the  judgment  as  to  render  a  more  detailed  report 
unnecessary. 

C%iT*  adv.  vuU» 


Lord  Campbbll  C.  J.  now  delivered  judgment. 

In  this  case  we  are  to  determine  what  directions  ought 
to  be  ^ven  by  the  Court  res|)ecting  Alicia  Races  an 
infimt  of  the  age  of  ten  years  and  a  few  months,  brought 
up  under  a  writ  of  habeas  corpus  granted  at  the  instance 
of  her  mother.  On  the  one  side,  it  is  contended  that 
we  ought  at  once  to  order  the  child  to  be  delivered  to 
the  mother ;  and,  on  the  other,  that  we  should  ask  the 
child  to  make  her  election,  whether  to  go  home  with 
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1857.  her  mother  or  to  return  to  the  school  firom  which  her 
"xhTQuEKH  ii^other  wishes  to  remove  her.  It  is  not  disputed  that, 
Clarkb  ^^^  father  being  dead  without  appointing  a  guardian, 
the  mother  is  now  guardian  for  nurture:  and  it  is  laid 
down,  Ratclijff^s  Case  {a\  that  guardianship  for  nnrtare 
continues  till  the  child  attains  the  age  of  fourteen.  An 
observation  was  made  that  the  commissionerB  of  the 
school  are  in  loco  parentis;  but  this  was  little  relied  upon, 
and  is  wholly  untenable.  As  a  general  rule,  it  is  admitted 
that,  if  a  child  under  the  age  of  seven  years  is  so  brought 
up,  the  Court  ought  at  once  to  order  the  child  to 
be  delivered  to  the  guardian.  But  the  contention  is 
that,  between  the  ages  of  seven  and  fourteen,  the  Court 
ought  to  examine  the  child  and  ascertain  whether  it  has 
mental  capacity  to  be  competent  to  make  a  choice,  and, 
according  to  the  degree  of  mental  capacity  which  it  is 
found  to  possess,  to  hand  it  over  to  the  guardian,  or  to 
liberate  it  and  to  desire  it  to  go  where  it  pleases.  With 
regard  to  the  maintenance  of  the  poor,  a  rule  has  been 
introduced,  that  while  a  child  is  under  seven  it  shall  not 
be  separated  from  the  mother  for  the  purpose  of  being 
maintained  by  the  parish  in  which  it  is  settled.  Again, 
by  Serjeant  TalfourfTs  Act  (2  &  3  VtcL  c.  54.  *.  1.),  it 
is  enacted  that,  where  infants  under  the  age  of  seven  are 
in  the  sole  custody  or  controul  of  the  father,  the  Lord 
Chancellor  or  the  Master  of  the  Rolls  may  make  an 
order  that  such  infants  shall  be  delivered  to  and  remain 
in  the  custody  of  the  mother  until  they  attain  the  age  of 
seven  years.  Under  seven  is  sometimes  called  the  ape 
of  nurture;  but  this  is  the  peculiar  nurture  required  by 
a  child  from  its  mother,  and  is  entirely  difierent  firom 

(a)  3  Rep.  37  a.  38  b. 
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guardianship  for  nurtore,  which  belongs  to  the  father  in        1857. 

hia  life  time,  even  from  the  birth  of  the  child.     We  can    xbeQuiwi 

find  no  distinction  in  the  books  as  to  the  rights  and      ^  ^' 

incidents  of  this  species  of  guardianship  from  the  time 

when  it  commences  till  the  time  when  it  expires.     One 

of  these  incidents  is  that  the  guardian  shall  be  entitled 

to  the  custody  of  the  person  of  the  child.     Without 

such  ri^t  he  could  not  possibly  perform  the  duties  cast 

upon  him  as  guardian.     He  is  to  nurture  the  child ;  the 

legal  sense  of  this  word  is  its  natural  and  common  sense 

in  the  EngUsh  language,  which,  Dr.  Johnson  says,  is  '*  to 

educate;  to  train;   to  bring  up."     Accordingly,  from 

the  case  to  be  found  in  the  Year  Book  (a)  to  the  present 

time,  it  has  ever  been  considered  that  the  father,  or 

whoever  else  on   his  deatji  may  be  the  guardian  for 

nurture,  has  by  law  a  right  to  the  custody  of  the  child, 

and  shall  maintain  an  action  of  trespass  against  a  stranger 

who  takes  the  child.    See  the  authorities,  Com.  Dig. 

GanUmiD.). 

The  question  then  arises,  whether  a  habeas  corpus 
be  the  proper  remedy  for  the  guardian  to  recover  the 
coBtody  of  the  child,  of  which  he  has  been  improperly 
deprived.  Certainly  the  great  use  of  this  writ,  the  boast 
of  EngBsh  jurisprudence,  is  to  set  at  liberty  any  of  the 
Queen*s  subjects  unlawfully  imprisoned ;  and,  when  an 
adult  is  brought  up  under  a  habeas  corpus,  and  found 
to  be  unlawfriUy  imprisoned,  he  is  to  have  his  unfettered 
choice  to  go  where  he  pleases.  But,  with  respect  to  a 
child  under  guardianship  for  nurture,  the  child  is  sup- 
posed to  be  unlawfully  imprisoned  when  unlawfully 
detained  from  the  custody  of  the  guardian ;  and  when 

(«)  Fearb.  Mich,  8  Bd.  4.  foL  7  B.  pi.  2. 
VOL.    VU.  O  E.    &   B. 
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1857.  delivered  to  him  the  child  is  sapposed  to  be  aet  at  liber 
The  QuKu  Bex  v.  De  Mannemlle  (a)  clearly  proves  that  sodi  is  t 
fit  mode  of  proceeding  if  the  child  is  under  seven, 
there  any  reason  for  following  a  different  coarse  betwe 
seven  and  fourteen  ?  The  intellectoal  fiKmlties  of  t 
child  may  be  considerably  developed  in  tUs  intervi 
and  the  child  may  now  have  a  veiy  strong  indinatkn 
leave  the  home  of  the  guardian,  and,  firom  religioos 
well  as  frivolous  motives,  to  be  educated  at  a  difievc 
school  from  that  which  the  guardian  has  selected.  B 
the  consequences  which  would  follow  from  allowing  so 
a  choice  are  most  alarming.  We  must  lay  down  a  n 
which  will  be  generally  beneficial,  although  it  may  o[ 
rate  harshly  in  particular  instances.  If  the  propoai 
choice  were  given  to  the  child,  the  relation  of  goardi 
and  ward  would  still  subsist ;  the  guardian  might  ratal 
the  child  wherever  he  finds  it ;  and  he  might  mainta 
an  action  against  the  person  who^  contrary  to  his  wiabi 
takes  or  detains  the  child.  Then,  how  could  Mmrimrt 
carried  on  with  such  a  doctrine,  which,  if  establiabc 
would  apply  to  every  &ther  of  a  family  in  the  kingdoi 
in  respect  of  all  his  children,  male  and  female,  Aoiwe  t 
age  of  seven  years.  If  a  father  wishes  to  take  his  si 
when  ten  years  old  fit>m  a  private  school  where  fioggii 
is  not  practised,  and  send  him  to  JEbm,  and  the  b 
refiises  to  come  home,  and  is  brought  up  by  babe 
corpus,  is  he  to  be  permitted  to  say  that,  on  consideratio 
he  is  of  opinion  that  the  private  school  is  preferable 
any  public  school  where  flogging  is  permitted^  aE 
therefore  he  makes  his  choice  to  return  to  the  priva 
school,  the  master  being  willing  to  receive  hioL    ( 

(a)  6  Sa$i,  221. 
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1857.       doe  inTestigadon  that  she  has  imbibed  a  ptefiaenoe  tc 
TiMQuxn    Protestantisin  and  such  an  aversion  to  the    SoauB 
Catholic  fiuth. 

When  we  look  into  our  law  books,  althoo^  we  dc 
not  find  the  exact  age  defined  within  which  the  Coiiilii 
on  a  habeas  corpus,  will  older  the  child  to  be  delivefed 
op  to  the  parent  or  goardian  withoot  examinatioD,  wf 
do  find  cases  where  this  ooorse  has  been  adopted*  dn 
child  being  above  seven  jeare  of  age;  and  we  find 
nothing  to  indicate  that  the  rights  of  the  goardian  fioi 
nurture  are  in  any  respect  impaired  daring  the  period 
of  guardianship.  In  Bez  v.  Johnson  (a)  a  female  duld 
nine  years  old,  was  brought  up  by  habeas  oorpoa  in  thi 
custody  of  her  nurse,  having  a  testamentary  goaidiai 
appointed  by  the  fether.  The  Coort  at  first  doobcd 
whether  they  should  go  any  fiuther  than  to  see  that  ihi 
child  was  not  under  any  illegal  restraint ;  but  afteiwaid 
declared  that,  this  being  the  case  of  a  young  child  whi 
had  no  judgment  of  her  own,  they  ought  to  deliver  he 
to  her  guardian,  although  she  was  very  unwilling  to  b 
taken  from  Mrs.  Johnson,  her  nurse,  who  was  her  nea 
relation  and  had  cared  for  her  very  tenderly  and  dia 
interestedly.  It  was  afterwards  said,  in  Rex  v.  Smkk  (i] 
that  Lord  Raymond^  who  had  been  a  party  to  this  jodg 
ment,  repented  of  what  he  had  done.  But  in  his  owi 
report  of  the  case  he  throws  no  discredit  upon  it;  aoi 
Lord  MantfiM  afterwards  expressed  strong  approbatios 
of  the  case,  and  said  that,  if  Lord  Raymond  had  chai^^ 
his  mind,  his  first  judgment  was  clearly  the  right  one 
Rex  V.  Delaoal  (c).     It  is  unnecessary  to  travel  throogg 


(d)  I  Str  579;  2  LdL  Ba^.  1333. 

(6)  2  Str,  982.  («)  1  Sir  W.  «L  4ia  413. 


CXJLKXX. 


VICTORIA.  197 

the  cases  aeriatiiDy  as  they  are  all  reviewed  in  Rex  y.  i857. 
GretmUn  (a\  where  the  Court  laid  down  the  rule  that,  xbeQ^Bai" 
where  a  young  person  under  twenty  one  years  of  age  is 
bttK^t  before  the  Court  by  habeas  corpus,  if  he  be  of 
iui  4Mge  to  exercise  a  choice,  the  Court  leaves  the  infant 
to  elect  where  he  will  go,  but,  if  he  be  not  of  that  age^ 
the  Court  must  make  an  order  for  his  being  placed  in 
the  proper  custody.  Lord  Denman,  Littledale  J.,  fVU- 
tiaans  J.  and  Coleridge  J.  all  make  age  the  criterion,  and 
*^ot  menial  capacity,  to  be  ascertained  by  examination. 
^'*bej  certainly  do  not  expressly  specify  the  age:  but 
^'^^y  cannot  refer  to  seven  as  the  criterion ;  and  there  is 
'^o  intervening  age  marking  the  rights  or  responsibility 
oT  mn  infimt  till  fourteen,  when  guardianship  for  nurture 
^^^naia,  upon  the  supposition  that  the  infant  has  now 
^'^Achcd  the  years  of  discretion. 

^TVhen  we  attend    to  the  authorities  cited   by  the 
^OQnsel  fiir  the  commissioners,  we  find  some  vague  dicta, 
*>^d  even  some  decisions,  which,  at  first  sight,  give  a 
colour  to  the  doctrine  of  examination  and  choice  under 
fi>tXTteen,  but  which  admit  of  an  explanation  entirely 
^o^ciagtent  with  the  claim  of  the  guardian.     In  Rex  v. 
^^•ik  (6),  Bex  V.  Johiuan  (c)  is  said  to  have  been  over- 
'^'Icd,  because  a  boy  who  had  not  completed  his  four- 
^^cnith  year,  being  brought  up  by  habeas  corpus  at  the 
"^it  of  the  &ther,  firom  the  custody  of  an  aunt  with 
^bom  he  wished  to  live,  was  set  at  liberty  instead  of 
^^^ing  delivered  up  to  his  fiither,  and  was  allowed  to 
^tom  to  his  aunt:  but  Lord  Mansfield,  in  commenting 
^POQ  this  case,  gives  the  true  rath  decidendi  upon  which. 


(c)  4ji.%B.  624.  (6)  2  Sir.  982. 

(c)  I  Sir,  579;  2  Ld.  Haym,  1333. 
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1857.  And  upon  which  alone,  it  can  be  supported.  That  cae 
TheQuMur'  ^^  determined  right ;  **  for  the  Court  were  oertaiol; 
CiJjtu  ^S^^  ^^  refusing  to  deliver  the  infimt  to  the  fiither ;  € 
whose  design  in  applying  for  the  custody  of  hia  child 
they  had  a  bad  opinion ;"  Rex  y.  Delaval  {a).  Then 
is  an  admitted  qualification  on  the  right  of  the  firther  o 
guardian,  if  he  be  grossly  immoral,  or  if  he  wishes  t« 
have  the  child  for  any  unlawful  purpose. 

The  counsel  for  the  commissioners  relied  much  upoi 
the  case  of  In  re  Lloyd  {b)y  where,  the  mother  of  an  ille 
gitimate  child  between  eleven  and  twelve  yearn  of  agi 
having  obtained  a  habeas  corpus  directed  to  the  putative 
fiither  to  bring  it  up,  the  Court  refused  to  order  it  tc 
be  delivered  to  the  mother,  anddeclared  that  it  mighi 
use  its  own  discretion ;  and,  the  child  being  unwiUiof 
to  go  with  the  mother,  the  Court  would  not  allow  du 
mother  to  take  it  by  force.  But  Maule  J.  there  adied, 
*^  How  does  the  mother  of  an  illegitimate  child  diflei 
from  a  stranger  ? "  And,  although  the  relation  of  tin 
mother  to  her  illegitimate  child  is  recognized  for  boom 
purposes,  it  is  clear  that  she  has  not  over  it  all  the  right 
of  guardian  for  nurture.  From  what  was  said  by  Lon 
Ellenborough^  in  Rex  v.  Hopkins  {c\  it  would  appear  tba 
it  is  only  while  an  illegitimate  child  is  under  bbht 
(an  age  during  which  the  law  of  nature  and  Uie  law  c 
the  land  both  say  that  the  child,  whether  legitimate  c 
illegitimate,  ought  not  to  be  separated  from  the  modi^. 
that  the  Courts  vill  interfere  to  protect  the  custod 
of  the  mother.  In  In  Re  Lloyd  {b)  the  child  was  com 
siderably  above  that  age.    The  only  other  deciaion  muc; 


(a)  3  Burr.  1434.  1436.  (6)  3  M.  ^  G,  547. 

(c)  7  Sou,  679. 
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1857.  The  general  law  is  clearly  so,  and  even  after  the  age  of 
TboQuKxiT  fourteen;  whereas  this  boj  (Shripat)  was  only  twelve. 
Clauk.  '^^  right  may  indeed  be  forfeited  by  misconduct  of  a 
▼ery  gross  nature,  but  nothing  of  that  kind  appears  to 
have  been  brought  forward.  It  may  have  been  an  act  of 
imprudence  originally  in  the  father  to  place  his  boys  with 
persons  who  were  likely  to  bring  them  up  in  religious 
opinions  and  faith  contrary  to  their  father;  I  suppose 
he  made  some  stipulation  for  avoiding  this;  but  whether 
he  did  or  not,  I  do  not  think  that  the  law  would  be 
affected  thereby.  Even  if  he  had  changed  his  mind  on 
that  subject,  as  well  as  on  the  education  of  his  boys  in 
other  respects,  I  know  of  no  law  which  forbids  him  to 
do  so,  or  binds  hini  to  the  arrangement  which  he  had 
at  first  made"  (a).  For  these  reasons,  and  on  these 
authorities,  we  arc  of  opinion,  in  the  present  case,  that 
prima  facie  the  mother  is  entitled  as  guardian  for  nurture 
to  have  her  child  delivered  over  to  her.  Still  she  may 
have  forfeited  her  right  by  prior  immoral  conduct,  or 
by  proof  that  she  does  not  make  the  application  bon& 
fide,  or  by  having  some  illegal  act  in  view  when  she  has 
obtained  possession  of  the  child.  According  to  Rex  v. 
GreenkiU  {b)  the  immorality,  to  extinguish  the  right  of 
the  parent  or  guardian  to  the  custody  of  the  child,  must 
be  of  a  gross  nature,  so  that  the  child  would  be  in  serious 
danger  of  contamination  by  living  with  him.  But  here 
no  immorality  whatever  is  imputed  to  Mrs.  Race;  and 
she  seems  to  have  been  a  virtuous  woman,  well  deserving 
the  ardent  affection  which  her  husband  felt  for  hen  An 
attempt  is  made  to  shew  that  in  applying  for  this  writ , 

(a)  Regina  v.  Nesbiti,   Perry's  Ctues  iUuttraiiw  of  OrietOal  Life,^'t-::^ 
p.  103.     See  p.  10f». 
(6)  4  A,^  E.  6-2^. 
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Axe  is  a  mere  tool  in  the  hands  of  others.  But,  on  care-  1857. 
lly  looking  through  the  affidavits,  we  do  not  see  that  this  The  Quxu 
is  at  all  substantiated ;  and  we  think  that  we  are  claui. 
to  give  credit  to  what  she  swears  as  to  the  purity 
d  sincerity  of  her  motives.  In  wishing  to  take  her 
o  children  from  these  Protestant  schools,  she  may  act 
nscientiously  although  not  prudently ;  and,  when  the 
y  ^ras  allowed  to  go,  she  might  not  unnaturally  desire 
have  the  girl  also  that  they  might  be  educated 
en  The  answer  to  this  application,  if  there  be 
y,  we  think  must  rest  upon  the  ground  that  the 
otber  was  under  a  legal  obligation  to  educate  her 
thildren  in  the  Protestant  faith,  and  that  she  now  seeks 
get  possession  of  the  daughter,  with  intention  of 
Allowing  a  course  with  her  which  the  law  forbids.  Had 
been  a  testamentary  guardian,  and  the  will  had 
that  the  children  should  be  educated  as  Pro- 
we  should  not  have  ordered  the  girl  to  be 
^lelivered  up  to  the  guardian — she  intending  to  send  the 
to  a  Roman  Catholic  seminary.  But  she  is  guardian 
br  nurture,  with  all  the  rights  belonging  to  a  mother  as 
iviog  parent  The  husband  certainly  was  a  Protes- 
iOt;  hia  children  had  been  baptized  in  the  Anglican 
dhnrch ;  and  he  probably  expected  that  they  would  be 
^fccooght  up  as  Protestants.  But  his  will  is  entirely  silent 
aipon  this  subject ;  and,  in  his  most  beautiful  and  affect- 
ii^  letter  of  25th  August  1854  (shewing  him  to  have 
been  the  model  of  a  Christian  Soldier),  he  appears  to 
have  had  unbounded  confidence  in  her,  and  to  have  left 
the  education  of  the  children  entirely  in  her  discretion. 
Indeed,  by  marrying  a  Roman  Catholic,  and  by  permit- 
ting the  children  in  his  lifetime  to  join  in  Roman 
Catholic  prayers,  he  does  not  seem  to  have  had  the 
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1857.       horror  of  popery  felt  by  many  pioua  Fh>te0tuiii 

Th  QvBBii    ^  ^^^  proposition  laid  down  can  be  sapportedy  U 
▼•  was  her  duty  as  guardian  for  nurture^  fiom  the  ai 

fact  of  the  fiither  having  been  a  Protestant,  to  edi 
the  children  as  Protestants,  she  would  be  contemfd 
what  the  law  forbids  by  wishing  to  remoTe  the  chi 
from  a  Protestant  to  a  Roman  Catholic  school.  B 
sufficient  authority  has  been  cited  in  support  of  this 
position ;  and,  the  mother  becoming  guardian  by  nu 
on  the  death  of  the  father,  no  provision  to  the  coo 
being  made  by  will,  she  appears  to  us  to  have  i 
respects  the  same  parental  authority  which  might 
been  exercised  by  the  father  had  he  survived  the  um 
As  the  law  stands^  since  the  repeal  of  the  statut 
persecuting  papists,  the  question  must  be  the  same  i 
the  actual  circumstances  of  this  case  as  if  the  fisuhe 
died  a  Roman  Catholic,  and  the  mother  surviviof 
been  a  Protestant:  would  it,  in  that  case,  have 
unlawful  for  the  mother  to  have  brought  up  the  chi 
as  Protestants?  The  cases  of  VtUareal  v.  JUellL 
and  Talbot  v.  The  Earl  of  Shrewsbury  {b)  shew  th 
such  matters  the  Courts  know  of  no  distinctioi 
tween  different  religions,  and  will  not  interfere  wil 
discretion  of  guardians  as  to  the  &ith  in  which 
educate  their  wards.  The  authority  relied  upc 
shew  that  the  ward  must  invariably  be  educati 
the  religion  of  the  father,  is  In  re  Arabella  F% 
North  (c),  before  Vice  Chancellor  Knight  Bruce. 
case  arising  jointly  on  a  return  to  a  habeas  corpus^  ai 
a  petition  for  the  appointment  of  a  guardian  to  chi 
as  wards  of  the  Court  of  Chancery,  it  is  diffici 

(a)  2  Swan^i.  533.  (6)  A  M9L  ^  Cr.  672. 

(c)  1 1  JurUt,  7. 
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distingaish  what  was  done  or  said  by  the  Vice  Chancellor  1867. 
a  oommon  law  and  as  an  equity  Judge.  He  cannot  The  Qubbn 
alleg^  to  have  decided  any  thing  upon  this  point ; 
.nd  he  had  only  to  consider  it  with  a  view  of  deter- 
lining  whether  the  children  should  for  a  few  days,  till 
s&  guardian  was  appointed,  be  in  the  custody  of  a  Roman 
Clatholic  or  of  a  Protestant  nurse.  He  certainly  does 
an  inference  of  fact  that  the  father  died  a  Protes- 
ily  although,  for  some  time  before  his  death,  he  had 
^sonformed  to  the  worship  of  the  Roman  Catholic  church, 
id  when  dying  he  would  not  permit  the  minbtration 
a  Protestant  clergyman ;  and  his  Honor  does  express 
opinion  that,  although  the  wife  had  been  formally 
aidmitted  into  the  Roman  Catholic  church,  the  children 
Tooxal  be  educated  in  the  Protestant  faith,  the  father 
liaving  given  no  directions  upon  the  subject  by  will. 
Bat  this  doctrine,  if  well  founded,  would  only  apply  to 
the  education  of  wards  of  the  Court  of  Chancery,  re- 
specting whom  an  equity  Judge,  representing  the  Queen, 
■8  parens  patria,  has  a  very  large  discretion,  and  may 
give  directions  beyond  the  scope  of  the  duties  of  a 
guardian  for  nurture  under  the  common  law.  Therefore, 
without  venturing  to  question  the  dictum  of  so  eminent 
a  Judge  (although  it  seems  not  altogether  to  accord 
with  what  was  said  by  Lord  Cottenham  C.  in  Talbot  v. 
The  Earl  of  Shrewsbury  (a)  ),  we  do  not  think  it  enough 
to  shew  that  the  mother  of  this  infant,  as  guardian  for 
nurture,  was  legally  bound  to  educate  the  children  as 
Protestants,  or  that  she  can  be  charged  with  an  illegal 
purpose  when  intending  to  send  them  to  a  Roman 
Catholic  school.     The  commissioners  in  detaining  this 

(a)  4  Af .  ^  C.  672. 
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1 857.  girl  iroin  her  mother  have  no  doubt  acted  froin  the  moat 
TheQunv"  laudable  motives ;  but  they  are  wrong  in  point  of  law,  in 
qjjI^^  soppoeing  that  the  mother,  by  committing  the  child  to 
their  care  to  be  educated,  has  lost  all  right  over  her.  In 
the  case  cited  from  the  Year  Books  (a)  it  was  held  that, 
**  if  a  guardian,  by  reason  of  nurture,  delivers  the  infimt 
to  another  for  instruction,  he  may  afterwards  retake  the 
infant  :**  and  this  is  vouched  for  good  law  by  Lord  Chirf 
Baron  Comyns  in  his  Digest 

It  might  be  every  way  much  better  for  this  child  to 
remain  in  the  school  at  Sampstead,  which  appears  to  be 
in  all  respects  so  admirably  conducted ;  and  we  may  in- 
dividually deplore  her  removal  from  it ;  but  upon  this 
matter,  as  there  is  nothing  contrary  to  law  in  contempla- 
tion, we  have  no  jurisdiction  to  determine :  and  we  think 
that  we  are  bound,  in  the  discharge  of  our  official  duty, 
to  order  that  the  infant  Alicia  Race  be  now  delivered  up 
to  her  mother.  We  trust  that  she  will  ever  be  treated 
by  her  mother  with  the  affection  and  tenderness  antici- 
pated by  her  father  in  the  letter  which  he  wrote,  when 
he  foresaw  that  he  was  soon  to  fall  in  defence  of  his 
country. 

Ordered  accordingly. 

(a)  Yeorh.  Mich.  8  Ed,  4.  fol.  7  a  pi.  3. 
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1867.  The  following  is  an  extract  firom  the  rate  book. 


No.  of 
Hooia. 

Fenona  Bated. 

Aifeaament  or 
Valnatioii. 

Amonnt 
doe. 

No.  of 
Beoeipt. 

Reodredapto 
Ladj  Da^. 

If 

cMMVa 

Ru$l^orth 

Spencer  John 

Henr$ 

Hmmmomd 

£M 

jei.te. 

690 

41.  6f. 

George  Mhul^ 

under  thai 
Act,  7th  #U 
18W. 

In  the  two  following  rates  bearing  date  6th  Novef 
1835,  and  7th  April  1836,  both  names  were  insc 
in  like  manner,  as  appears  by  the  following  ext 
from  the  rate  books. 


Name  of  Fenon 
rated. 

DeacrlDtlon  of 

FremiMifor 

which  the  J  are 

rated. 

Aaaeatment 

or  annual 

Yaloe. 

Bom 
Aaaeaaed. 

No.  of 
Receipt 

Received  op  to 

Mkk 

MhUl^ortk  George 

Spencer  John 
Hemrtf  Hammond 

No.  Ifi,  Great 
White  Lion 
Street. 

£S6 

£1.6*. 

633 

£1.6c 

ie- 

NameofPeraon 
rated. 

Deacriptlon  of 

Premiaeafbr 

which  they  are 

rated. 

orannnal 
Yaloe. 

Sum 
Aaaeaaed. 

No.  of 
Receipt. 

Received  np  to 

Ladi 
lOd. 

SpeneerJokn 
Henrp  Hammond 

Bmeltforik  Geo. 

Premlaes  iltaate 
No.  Ifi,  White 
Lion  Street, 

£36 

£\.Ze.l(kL 

619 

£1.8«. 

Saint  GUea  in  tha  Fidde  tnd   Saint  Goorye  BhomAary  ia   the 

cooDty.** 
The  fbllowmg  seetioni  were  referred  to  id  the  urgnment 
Sect.  86  empowers  the  rettry  to  mike  poor  rmtet  "upon  th«  n 

tenants  or  occnpicrs  of  tU  Itnds,  houses,  baildings,  tenements  and 

ditaments  within  the  said  parishes  or  either  of  them.** 

Sect  68.  "  That  all  rates  made  by  authority  of  this  Act  shall  b( 
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1857.        was  that  be  had  made  a  claim  under  the  Reform  Act, 
Tbe  QuBKN    ^  mentioned  under  the  head  ^'remarks**  in  the  first 
Inhalnuau  of  ^^*     George  Rushforth  paid  each  of  the  above  rates : 
thsF^um!   ^^^  ^'^  ^y  ®"^^  insertion  of  his  name  in  each  or  either 
of  such  rates,  he  was  charged  with  the  same^  he  paid 
tbe  same  and  did  every  other  act  necessary  to  acquire 
a  settlement  by  being  so  charged.     The  appellants  cson- 
tended  that  the  said  George  Ru8hforth.^9A  not  charged 
by  such  entry  of  his  name,  and  that  under  the  provisions 
of  Stat.  11  6^.  4.  &  1  W.  4.  c.  x.  8.  92.,  which  Act  is  to 
be  taken  as  part  of  this  case,  the  owner  alone  could  by 
law  be  charged  with  the  payment  of  sucb  rates;   tbe 
same  being  imposed  in  respect  of  property  under  the 
annual  value  of  30/. :  that  such  owner  was  in  fiurt  the 
only  person  charged  in  and  by  them,  and  legally  liable 
to  pay  the  same.    The  Court  of  Quarter  Sessions  con- 
firmed the  said  order,  subject  to  the  opinion  of  this  Court. 
The   question   for   the  opinion  of   this   Court   is: 
Whether,  under  the   circumstances  above  stated,  the 
said  George  Rushforth  was  legally  charged  with  his 
share  of  the  public  rates  of  the  said  parish  of  SaMJui 
Giles  so  as  thereby  to  gain  a  settlement  in  such  parish' 
If  this  Court  should  decide  the  question  in  the  affirmi 
tive,  the  order  of  Sessions  confirming   the  order 
removal  is  to  be  confirmed;   if  in  the  negative,  bo 
the  said  orders  are  to  be  quashed :  and,  by  consent 
the  appellants  and  respondents,  in  either  event  no  a 
are  to  be  paid  by  either  party  to  the  other. 

Huddlestoviy  in  support  of  the  order  of  Sessions, 
local  Act  (11  (?.  4.  &  I  ^.  4.  c.  X.)  permits  the  vest 
rate  the  landlord  in  such  cases  as  the  present ;  but  if 
not  make  it  imperative  on  them  not  to  rate  the  occr 
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1867.       gires  no  option;  and  that,  whilst  it  was  the  only  Act 

XheQuxsx    regulating  the  matter,  the  occupier  of  such  premiaea 

iDbabittnuof  <^^^^  ^^^  ^  rated.     But  the  Reform  Act  gare   the 

St.  Gilm  ih  occupier  a  right  to  be  rated ;  he  claimed  to  be  ao ; 

and  he  was  rated.     And,  being  so,  he  was  chaiged. 

WiGHTMAN  J.  The  Reform  Act,  in  express  terms, 
made  it  compulsory  to  rate  the  occupier  on  his  claim  to 
be  rated.  And,  though,  by  a  proviso,  the  landlord  is 
not  free  from  liability  to  pay  the  rates  on  defiEiult  of  the 
occupier,  I  find  nothing  to  exempt  the  occupier  from 
the  payment  of  the  rates  enforced  against  him  as  against 
any  other  person  rated.  But  I  give  no  opinion  as  to 
that ;  for  it  is  not  necessary,  I  think  it  enough  that  he 
was  rated,  and  so  charged,  and  that,  being  charged,  he 
pud  the  rates. 

Eblb  J.  concurred. 

(Crompton  J.  was  absent) 


j'^'^m     G^^^^E  Pembbrton,  Executor  of  Sabah  Shutki 

against  John  Chapman,  Public  Officer  of  tl 
Union  Bank  of  London. 

PiTiDcnt,  by     ^PHE  first  count  was  in  the  ordinary  form  by 
testator,  and  plaintiff  as  cxecutor  for  money  had  and  reoei 

chatuli[  ^iled  *"^  ^®°^  ^^*  ^^^  copartnership,  in  the  life  of  the  test! 

by  tbe  testator, 

by  the  bailee,  to  a  feme   covert  who  is  appointed  eiecatrix,  are  ralid   as  agaif 
coexecutor,  though  the  husband  of  the  executrix  never  assented  to  his  wife  ac 
executrix,  and,  subsequently  to  the  payment,  refused  to  allow  her  to  act,  and  a 
on  that  ground   probate  was  refused  to  her ;    if  the  payment  and  delirerT  wer 
bon&  fide  at  the  request  of  the  executrix  as  such,  without  knowledge  of  Uie  disseo 
husband,  though  witn  knowledge  that  she  was  a  feme  covert 
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1867.  in  any  way  consented  to  Sarah  his  wife  taking  on  henel^ 
PiMBnToir  ^^  bi°^>  ^^^  execution  of  the  said  will,  and  wholly 
CuiMAM,  departed  therefrom.  That  JPOer  MeGitt  never  in  any 
manner  administered,  or  consented  to  Sarah  his  wife 
ever  m  any  manner  administering,  any  of  the  goods  and 
chattels  which  were  of  the  testatrix  to  be  administered^ 
That,  after  the  death  of  the  testatrix,  probate  was  granted 
by  the  Archbishop  of  Canterbury  to  the  pbuntiff  alone ; 
that  it  was  always  refused  to  Sarah  MeOiU,  although 
she  applied  to  be  joined  in  the  probate ;  and  that  the 
payment  by  the  copartnership  was  voluntarily  made  to 
the  siud  Sarah  McGUl,  without  the  knowledge  or  con- 
sent of  Peter  Me  Gill  and  of  the  plaintiff,  or  either  of 
them,  the  copartnership,  at  the  time  the  payment  was 
made,  well  knowing  that  Sarah  MeGiU  was  a  married 
woman. 

Replication  1,  to  so  much  of  plea  6  as  relates  to  count 
1 :  Similar  to  replication  2  to  plea  3,  with  the  additional 
averment  that  Sarah  McGUl  had  not  duly  administered 
as  in  the  sixth  plea  alleged. 

Replication  2,  to  so  much  of  plea  6  as  relates  to  the 
count  in  trover,  similar  to  the  replication  to  the  fint 
part  of  that  plea,  except  that  an  averment  that  the  bonds 
were  delivered  voluntarily,  and  with  notice  of  the  cover 
ture,  was  substituted  for  the  averment  that  the  psymen 
was  so  made* 

Demurrers  to  each  of  these  three  replications.    Job 
ders. 

The  case  was  ai^ed  in  last  Michaelmas  Term  (a). 

Rochfort  Clarke,  for  the  defendants.     On  this  recc 
it  is  admitted  that  Sarah  McGUl^  who  was  appoii 

(a)  Friday,  Nottmher  7th,  1856.     Befor«  Lord  CampbeTi  C.  J., 
ridgt,  fftphtwuin  and  Erk  Js. 
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1857.  debt  is  discharged;  Wankford  v.  Wankfcrd{a).  It  is 
PxuBBaToiT  B^cient  for  the  decision  of  this  case  to  say  that  the 
Q^jj^  feme  covert  was  executrix  till  her  husband  dissented ; 
if  this  were  not  so  there  would  be  great  inconveni- 
ence. Lord  Denman  C.  J.  said,  delivering  judgment  in 
Whiteheads.  Taylor  (b):  *^the  law  knows  no  interval 
between  the  testator's  death  and  the  vesting  of  the  right 
in  his  representative":  but,  if  the  husband  were  in 
Australia^  a  long  interval  might  elapse  before  it  was 
known  whether  he  would  or  would  not  assent  to  his 
wife  acting.  In  that  interval  the  Statute  of  Limitations 
would  continue  to  run ;  ;et  no  payment  could  be  safely 
made  to  the  wife  till  he  assented :  and  she  might  be  the 
sole  executrix :  and  this  could  not  be  supplied  by  a 
grant  of  letters  of  administration,  which,  when  there  is  a 
will,  cannot  be  granted,  at  least  not  till  there  has  been 
a  refusal  by  the  executrix;  Venabks  v.  East  India  Cam^ 
pany{c).  If  the  coexecutrix  had  been  joined  as  plaintiff, 
the  pleas  would  have  been  clearly  good,  and  the  replica- 
tion no  answer.  Perhaps  she  should  have  been  joined ; 
Hensloe's  Case  (J),  Creswick  v.  Woodhead  (e). 

H.  Hilly  contra.  The  authorities  cited  shew  clearly 
that  a  person  appointed  executor,  if  sui  juris,  is  executor 
before  probate.  But  the  law  is  accurately  stated  in 
1  Williams  On  Executors  (4th  ed.),  p.  190 :  *^  A  married 
woman  may  be  appointed  an  executrix,  and  according 
to  the  canon  law,  (in  which  there  is  no  distinction 
between  women  married  and  unmarried,  but  the  wife 
may  sue  and  be  sued  alone,)  she  may  take  upon  her 

(a)  1  Sulk.  299.  (6)  10  A.  ^  E,  210. 

(c)  2  Bxch   633.  647.  (d)  9  Rep.  36  b. 

(O  A  M.  ^G,  811. 
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^e  probate  without  the  assent  of  her  husband.     But  by       1857. 

^  law  of  England^  husband  and  wife  are  considered  but    pmibbbtoh 

•*  one  perKm,  and  as  having  one  mind,  which  is  placed     chapmaii 

m  the  husband,  as  most  capable  to  rule  and  govern  the 

^&un  of  the  fiunilj :  and  therefore  the  wife  can  do  no 

^  which  may  prejudice  the  husband  without  his  con- 

>^t:  consequently,  the  wife  cannot,  by  our  law,  take 

ifon  her  the  office  of  executrix,  without  the  consent  of 

tbe  hnsband."     And  the  distinction  between  the  law 

^England  and  the  canon  law,  in  this  respect,  is  fully 

Proved  by  the  authorities.    Godolphin,  OrphatCs  Legacy^ 

Put  %  c  10.,  s.  2.,  says :  '^  As  a  wife  named  or  appointed 

executrix  in  a  will,  may  not  be  compelled  unto  the 

eiecution  thereof,  without  her  own  and  her  husband's 

^cxiaent:  so  neither  shall  she  assume  or  accept  such 

^^ecutonhip,  without  her  husband's  consent  and  appro- 

°*^HMi,  because  it  is  in  his  power  to  oppose  and  hinder 

^      If  probate  had  been  taken  out  by  the  wife,  it  must 

^▼e  been  presumed  to  have  been  taken  out  with  his 

•^nt;  Adair  v.  Shaw  (a).     The  author  of  The  Office  of 

^^^aUor  {b)  thinks  that  this  would  be  conclusively  pre- 

'^'^ed,  and  that  the  husband  would  be  estopped  from 

'oe^wing  the  contrary.     But  in  the  present  case  there  was 

^  probate:  the  wife  took  the  assets ;  but  it  is  stated  on 

^^   itcord  that  the  husband  did  not  know,  and  did  not 

to  her  doing  sa     There  is  no  principle  on  which 


^    husband  should  be  estopped  on  such  a  ground. 

^^  only  authority  for  it  is  a  passage  in  The  Office  of 

'^^eutor  (14th  ed.),  p.  378,  where  it  is  said :    "  And 

^^oabt  whether  the  wife   administering  without  the 

^^^Mmd's  privity  and  assent,  though  the  will  be  not 

^^"^^^ed,  do  not  conclude  her  husband  as  well  as  herself 

^^m  saying  after,  in  any  suit  against  them,  that  she 

U)  1  Sck.  fr  lAffrc^,  243. 266.  (6)  P.  377,  8  (I4lh  ed.) . 
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1857.  neither  was  execntcnr,  nor  did  ever  administer  as  eze- 
PiMBEBTov'  ^^^or.  Yet  perhaps  this  administration  by  the  wife^ 
Q^^j^^  against  her  husband's  mind,  will  (as  against-  him)  be  as 
a  void  act;  else  I  cannot  see  how  Brian's  opinion  befim 
dtedy  viz.  that  the  wife  shall  not  be  executor  without  or 
against  her  husband's  mind,  can  be  law."  The  opinion  of 
jBrum  referred  to  is  in  the  Jaor  £ooA  (a),  and  is  as  follows. 
*'  Semble,  that  the  action  does  not  lie*  For  a  wife  cannot 
be  executrix  without  the  assent  of  her  husband  during 
the  coverture ;  and  for  the  same  reason  that  she  cannot 
be  executrix  without  his  assent,  she  cannot  ^Uspoee  of 
the  assets  without  assent  of  her  husband.  And  if  it  so 
y^ere  that  a  devastaverunt  were  returned,  the  goods  of  the 
husband  would  be  taken  in  execution :  Ergo,  she  cannot 
any  single  thing  do,  &c.  And  a  wife  cannot  give  an 
acquittance  without  her  husband:  but  in  the  law  spiritual 
she  can  be  executrix  without  assent  of  her  husband, 
and  for  the  same  reason  she  can  perform  the  legacies  and 
spiritual  things  without  the  assent  of  her  husband.** 
The  opinion  of  Brian,  that  the  wife  cannot  give  an 
acquittance  without  her  husband's  assent,  is  precisely  in 
point.  The  same  doctrine  is  repeated  in  fFankford  v. 
Wankford{b)  and  Thrustout  dem.  Levick  v.  Cbppai(c). 
[Erie  J.  Though  the  wife  might  not  be  able  to  make 
her  husband  liable  without  his  assent  by  taking  payment  z 
from  the  testator's  debtor,  does  it  follow  that  the  debtors 
may  be  made  to  pay  twice  ?]  If  not,  the  estate  of  thee 
testator  is  prejudiced ;  for  the  wife  cannot  be  made  toe: 
account  for  what  she  has  taken,  without  joining  th^ 
husband. 

J?.  Clarke  was  heard  in  reply. 

Cur.  adv. 

(a)  Year  Book,  2  H,  .7.  fol.  16  B.  pi.  23. 

(6}  1  Salk.  299.  306.  (e)  2  IT.  BL  801. 
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Lord  Campbbll  C  J.  now  delivered  judgment  1867. 

As  fiur  as  the  fiicts  of  this  case  appear  upon   the    j>wMuny^^ 
pieadingi,  it  is  to  be  assumed  that  the  plaintiff  was     cuimak. 
qipoioted  executor,  and  Mrs.  McGiU  (a  married  woman) 
eiecatriz,  of  the  will  of  the  testatrix,  without  the  know- 
ledge mod  assent  of  Mrs.  MeOilCa  husband,  who  never 
administered  himself  nor  consented  to  her  administering; 
that  she  endeavoured  to  obtain  probate,  but  was  refused, 
and  probate  was  granted  to  the  plaintiff;  and  that  the 
debt  was  paid,  and  the  securities  delivered  voluntarily, 
faj  llie  defendant  to  Mrs.  MeCHU,  at  her  request  as 
ezecatrix,  they  knowing  that  she  was  a  married  woman. 
Xt  is  also  to  be  assumed,  as  fiur  as  the  sixth  plea  is  con- 
cienied,  that  Mrs.  MeGOl  has  not  duly  administered 
^he  debc  or  securities  paid  and  delivered  to  her  by  the 
defendants;  but  it  is  also  to  be  assumed  that  the  pay- 
ment sood  delivery  was  made  by  the  defendants  to  Mrs. 
J£eGiU  aa  executrix,  before  her  husband  dissented  from 
administering,  and  before  probate  was  refused  to  her 
obtained  by  the  plaintiff,  and  without  any  knowledge 
l>y  the  defendants  that  the  husband  had  dissented,  or 
'thtX  probate  had  been  refused  to  her. 

Under  these  circumstances  the  question  is,  Whether 
the  defendants  can  successfully  resist  the  claim  of  the 
plaintiff,  who  has  alone  obtained  probate,  on  the  ground 
^  having  paid  and  delivered  the  debt  and  securities  to 
sm  executrix  appointed  by  the  will,  before  probate  and 
without  the  assent  of  her  husband  ? 

llie  right  of  an  executor  to  the  personal  estate  of  the 
testator  b derived  fix>m  the  will;  and  the  property  in  the 
personal  goods  and  chattels  of  the  testator  is  vested  in 
him  immediately  upon  the  testator's  death:  and  he  is 
deeoied  to  be  in  legal  possession  of  them  from  that 


V. 

Chapman. 
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1 857.  titne,  though  before  probate  granted ;  Smith  v.  MUles  (a) ; 
PiMBKKTON  ^P^'"'^  281 ;  2  Inst  398 ;  and  he  may  pay  and  receive 
debts,  and  commence  actions,  before  probate:  and»  if 
there  are  several  executors  appointed  by  the  will,  they 
ought  ail  to  join  in  such  actions,  though  some  do  not 
prove  the  will  before  declaring,  or  even  refuse  to  do  so; 
for  they  may  come  in  and  prove  at  any  time ;  Brookes 
V.  Stroud  (i),  Hensloe's  Case  (c). 

There  is  no  doubt  but  that  a  married  woman  mav  be 
appointed  an  executrix  during  coverture ;  and,  imme- 
diately upon  the  death  of  the  testator,  the  property  in 
his  personal  goods  would  be  vested  in  hen  And  it  is 
said  by  Swinburne  (  Treatise  of  Testaments,  &c..  Part  vi; 
s.  3.  p.  417.,  6th  ed.;  vol.  2.  p.  751.,  7th  ed.)  that, 
though  a  feme  covert  executrix  cannot  sue  alone 
without  her  husband,  she  may  do  an  act  extrajudicial, 
as  receive  a  debt  due  to  the  testator;  but  it  is  also  said 
that,  by  common  law,  she  cannot  administer  or  take 
upon  herself  the  duties  of  an  executrix  without  the 
assent  of  her  husband,  as  he  must  be  joined  in  all  actions 
by  or  against  her,  and  she  cannot  without  his  assent  do 
an  act  which  may  make  him  liable  for  a  devastavit; 
Ojffice  of  Executory  381  (14th  ed.).  And  accordingly, 
in  Tat/lor  v.  Allen  (d)^  a  feme  covert  executrix,  whose 
husband  was  abroad,  was  restrained  by  the  Court  of 
Chancery  firom  getting  in  the  assets,  and  a  receiver  with 
power  to  sue  was  appointed.  But,  though  a  feme  covert 
executrix  cannot  maintain  an  action  without  her  husband, 
nor  obtain  probate,  nor  take  upon  herself  the  general 
administration  of  the  estate,  without  the  assent  of  her 


(a)   1  T,  R,  480.  (ft)  I  SmOL  3. 

CO  9  Rep,  36  b.  (rf)  2  Jik.  213. 
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1857.       be  aflSrmed  by  the  assent  of  the  husband  and  her  taking 

PiMBiBTOR    ^"^  probate. 

Upon  the  whole,  we  are  of  opinion  that  jadgment 
should  be  entered  for  the  defendants  upon  the  spedal 
replications  to  the  3d  and  6th  pleas  which  have  been 
demurred  to. 

Judgment  accordingly. 


Chapman. 


Thmaay,  The  Queen  against  Dunn,   Graham  and 

Sampson. 


Under  itat.  J) ASHLEY,  in  this  Term,  obtained  a  rule  calling  on 

e.  90.,  a  meet-  John  Roberts  Dunn  and  Reginald  John  Graham, 

rated  inhabU  Esquires,    two  justices   of  Sussex,   and  Richard  King 

parish  of  H  Sampson,  to  shew  cause  why  the  said  two  justices  should 

^^'o'  not  issue  their  wamint  to  levy  by  distress  and  «de  of  the 

whether  the  croods  and  chattels  of  the  said  R.  K.  Sampson,  an  inhabi- 

proTinons  of       o  r     ^ 

the  Act  should   tant  rate-payer  of  the  parish  of  HaUsham  in  the  said 

be  applied  to  f  j  r 

the  parish.        county,  the  several  sums  of  1/.  I2s.  d^d  and  1/.  lOs.  0|d, 

Aiie  assent  of 

as  mach  as  assessed  upon  him  by  two  several  rates,  allowed,  respect- 

thoToterswas  ively,  the  5th  September  1855  and  the  17th  Septtmber 

WitSinTyear,  18^6,  under  and  by  virtue  of  stat.  3  &  4  fF.  A.  c  90., 

hddofSe^**  for  the  purposes  of  carrying  into  effect  so  much  of  the 

rated  mha> 

bitants  of  a 

district  of  the  parish,  to  determine  whether  the  Act  shoold  be  applied  to  that  district; 

when  two  thirds  of  the  Toters  assented.    A  rate  was  laid  upon  the  district,  in  cuntoMty 

with  this. 

S,t  one  of  the  parties  so  rated,  baring  refused  to  pay  the  rate,  was  summoned  befcn  the 
justices,  when  he  objected  that,  the  latter  meeting  oaving  been  held  within  a  year  of  the 
former,  the  proceedings  were  void  by  sect.  IQ,  and  the  rate  invalid.  The  partiea  agiyed 
that  the  question  was  whether  the  two  meetings  were  subetantially  the  same.  The  j 
decided  in  the  aifirmative,  and  refused  a  warrant  for  letying. 

Held,  that  the  question  was  properly  put  before  the  magistrates,  and  that,  they  b 
determined  it,  the  Court  could  not,  on  a  rule  to  order  ue  justices  to  issne  a  distrew 
warrant,  reriew  their  decision. 

Although  S.  had,  before  he  was  aware  of  the  objection,  paid  a  rate. 
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pTOfisioiis  of  the  said  Act  as  relates  to  lighting  part  of       1857, 
the  said  pariah.  TbeQunK 

The  following  fiu^ts  appeared  from  the  a£Sdavit  on       ^^ 
which  the  role  was  obtained. 

On  Ilth  November  1853,  a  meeting  of  the  rate-payers 

of  the  parish  of  HaUsham  was  held,  in  pursuance  of 

due  notice,  for  the  purpose  of  determining  whether  so 

moch  of  the  provisions  as  relate  to  lighting  contained 

b  Stat  3  &  4  TF.4.C.  90.  (<<to  repeal  An  Act  of  the 

eleventh  year  of  His  late  Majesty  King  George  the 

Fooith,  for  the  lighting  and  watching  of  parishes  in 

Emghmd  and  Wales,  and  to  make  other  provisions  in 

Beo  thereof^  should  be  adopted  and  carried  into  exe- 

CDtion  in  the  parish  of  HaUsham.    At  this  meeting,  the 

ooDflent  of  two  thirds  of  the  rate-payers  for  the  adoption 

of  the  provisions  of  the  Act  was  not  obtained.     On 

18th  Nlopember,  1853,  there  was  delivered  to  one  of  the 

diaichwardens  of  the  parish  a  notice  addressed  to  the 

^wo  churchwardens,  dated  17th  Nonember  1853,   and 

rigoed  by  three  inhabitant  rate-payers  of  the  aftermen- 

^ticmed  part  of  the  parbh,  to  the  effect  that  the  under- 

aigoed  ^do  hereby  request  that  you  will  appoint  and 

'mocify,  pcunsuant  to  the  statute  3  &4t  fF.  4.  e.  90,  ss.  5. 

mood  73.,  CNT  one  of  them,  a  time  and  place  for  a  public 

^meeting  of  the  rate-payers  and  rated  inhabitants  of  that 

part  of  the  said  parish  of  HaUsham  comprised  in  a  circle 

of  half  a  mile  on  every  side  of  the  centre  of  the  Market 

JSjmare  of  HaUsham,  as  drawn  on  the  HaUsham  parish 

JOSf,  from  the  centre  of  the  said  MarhH  Square,  for  the 

puipuse  of  determining  whether  so  much  of  the  provisions 

as  relate  to  lighting  contained  in  a  certain  Act'^&c  (3  &  4 

W.AmC.  90.)  *' shall  be  adopted  and  carried  into  execution 

io  the  said  part  of  the  said  parish."    The  two  church- 
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1857.        wardens  signed  a  notice^  dated  19th  Naoember  1863, 
TheQcKKs"  reciting  the  above  application,  and  stating  that  they 

jj-  appointed  "a  public   meeting  of  the  late-payers  and 

rated  inhabitants  of  the  said  part  of  the  said  parish  to 
be  held  at  The  George  Irm  in  HaiUham,  on  Thtrsday 
the  1st  day  of  December^  at  six  o'clock  in  the  evening, 
for  the  purpose  of  determining  whether^  &c.  (as  in  the 
application).     One  of  these  notices  was  affixed  to  the 
principal  door  in  the  only  parish  church  in  Haihhamj 
on  Sunday  20th  November  1853.     A  meeting  of  the  rate- 
payers and  rated  inhabitants  of  that  part  of  the  parish 
was  held  at  the  time  and   place  assigned:    when  the 
chairman  read  over  the  requisition  at  the  meeting,  and 
^  required  the  persons  assembled  thereat  to  determine, 
by  majority  of  votes,  whether  so  much  of  the  provisions 
of  the  said  Act  as  relate  to  lighting  should,  or  should 
not,  be  adopted  and  acted  upon  within  the  said  part  of 
the  said  parish."     Thirty  three  (including  two  persons 
named  Thomas  Colbron  and  Philip  IHper)  of  the  persons 
present  at  the  meeting  voted  in  the  affirmative ;  three, 
including  a  person  named  George Fears^  in  the  negative; 
the  chairman  not  voting  either  way.     And  it  was  de- 
posed, on  belief,  that  no  other  person  was  present  at 
the  meeting  entitled  to  vote  who  did  not  vote.     Three 
inspectors  were  appointed  unanimously.      It  was  then 
carried,  by  a  majority  of  forty  two  to  two,  that  the  total 
amount  which  the  inspectors  should  have  power  to  call 
for  in  the  succeeding  year  should  be  60il    The  affidavits 
then  asserted  the  qualiBcations  of  all  the  voters,  and  of 
the  inspectors,  except  that  Tkomcu  Colbron  had  not  been 
rated   to  the   poor  rate,  and  miip  Piper  vJxA  George 
Fears  had  not  paid  all    the  highway  rates  which  had 
become  due  more  than  six  months  before  the  meeting. 
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1857.       About  210,  and  the  rateable  value  of  the  property  in  the 
TbeQusEir   Parish  was  about  7117/. ;  but  that  the  part  of  the  pariah 

P^  ia  question  contains  about  503  acres ;  and,  in  November 
1853,  the  parties  rated  were  about  96,  and  the  rateable 
value  of  the  property  was  about  1646iL  That  the  aakl 
part  comprises  the  whole  of  the  town  of  HailMham,  and 
a  small  portion  of  the  land  surrounding  the  town ;  and 
the  residue  of  the  parish  consists  almost  entirely  of  fiuma 
and  marsh  land.  The  summons  was  attended  on  10th 
December  1856,  before  Mr.  Dunn  and  Mr.  Graham  only, 
and  was  then  partly  heard,  and  was  adjourned  to  24th 
December;  on  which  day  the  hearing  was  resumed  before 
the  same  justices  only.  The  attorney  for  R.  K»  Sampaom 
then  '*  objected  that  the  siud  rates  sought  to  be  recovered 
against  the  said  R.  K.  Sampson  were  illegal  and  void, 
and  that  the  meeting  of  the  part  of  the  said  parish  held 
on  the  said  1st  day  of  December  1853  was  illegal,  on 
account  of  a  meeting  of  the  whole  parish  having  been 
held  on  the  1 1th  day  of  November  in  the  same  year,  as 
hereinbefore  mentioned.  Whereupon  evidence  was  pro- 
duced, on  behalf  of  the  overseers  of  the  said  parish, 
shewing  the  difference,  in  the  respects  above  mentioned, 
between  the  whole  of  the  said  parish  and  the  said  part 
of  the  said  parish  (except  as  to  the  number  of  acres  of 
the  whole  of  the  said  parish  and  of  the  said  part  of  the 
said  parish,  evidence  whereof  could  have  been  given; 
but  the  said  justices  intimated  it  was  unnecessary  to  go 
into  any  further  evidence)  ;  and  the  said  justices  were 
informed  that  the  said  R  K,  Sampson  had  paid  the 
amount  of  the  first  rate  to  which  he  had  been  asaeaBed, 
as  hereinbefore  mentioned.  The  said  justices,  however, 
dismissed  the  said  summons,  and  stated  they  did  so 
because  they  considered  that  the  last  meeting  was  void 
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1857.  tpeetiwdj.  WbereopoD  some  of  the  aid  witneflBes  sti^ed 
TUQvEuT  ^^  setend  of  the  penoos  who  were  rated  in  respect  of 
property  sitiuite  within  the  aid  pariah,  hot  beyond  the 
flud  circle^  were  not  inhabitants  of  the  said  paridi»  bat 
resided  elsewhere.  And  the  said  jnsticefl^  after  some 
time  ^lent  in  considering  the  said  qoesdon,  gave  their 
decision,  which  was  recorded  bj  their  derk  in  writing 
and  signed  by  the  said  justices:  and  the  following  is  a 
copy  of  soch  decision. 

**  *  The  justices  are  of  opinion  that  the  meeting  held 
on  the  11th  November  1853,  and  the  meeting  held  Ist 
December  1853,  are  substantially  the  same,  and  consider 
that  the  second  meeting,  being  held  within  twel?e 
months  of  the  first  meeting,  is  therefore  contrary  to  the 
Act  of  Parliament ;  and  consequently  void.  And  the 
summons  is  therefore  dismissed.  J.  RoberU  Dumu 
Reginald  J.  Graham:  " 

The  affidavits  in  opposition  also  stated  some  other 
facts  inconsistent  with  or  qualifying  the  affidavits  on  the 
other  side :  and  R.  K.  Sampson  deposed  that  be  had  paid 
the  first  rate  in  ignorance  of  the  Act  not  having  been 
properly  adopted ;  adding  statements  to  shew  that  be 
derived  no  benefit  from  the  lighting. 

Lush  now  shewed  cause.  By  sect  16  of  stat  3  &  4 
W.  4.  c.  90.,  where  a  meeting  has  refused  to  adopt  the 
Act,  '^  it  shall  not  be  lawful  for  the  inhabitants  to  meet 
again  in  less  than  one  year  from  the  period  at  which 
such  meeting  shall  have  been  so  convened  as  aforesaid." 
The  question  therefore  is,  whether  the  second  meeting 
was  a  meeting  substantially  of  the  same  body  as  that 
which  met  before ;  and  this  is  a  question  of  fact ;  as  was 


▼. 
Dum, 
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ruled  at  Nin  PHos  by  Cre$swett  J.  u}  a  case  reported        \%SJ. 
b  The  Leao  Times^  WUkawm  v.  Grey  (a).     Then  the    .^^q^^^^^ 
qoeitiODt  being  one  of  &ct,  was  ibr  the  jostices  to 
dedde:  and  the  Court  will  not  review  the  decision.    It 
11  dear  that  the  proriaon  might  be  evaded,  by  calling  a 
second  meeting  cdoarably  difierent  from  the  first. 
The  Court  then  called  on 

BoMkkjf^  contra.  The  question  was,  properly,  not  on 
the  kfentity  of  the  two  meetings,  but  on  the  identity  of 
the  two  areas  to  which  the  proposals  related.  The  two 
questions  discussed  at  the  two  meetings  were  entirely 
difiieient :  the  same  person  might  consistently  have  voted 
against  the  adoption  of  the  Act  on  one  occasion,  and  in 
&V0ur  of  it  on  the  other.  It  is  as  if  the  meetings  had 
been  held  in  respect  of  distinct  townships.  The  first 
meeting  could  not  have  authorized  the  application  of 
the  Act  in  the  limited  district  only.  It  is  said  that  the 
magistrates  have  decided  the  question  of  fact:  but  it 
sppeaiB  that  they  could  not  have  had  the  real  question 
befi»e  them.  [Wightman  J.  But  the  afiidavits  shew 
that  both  parties  agreed  as  to  what  the  question  was.] 
The  case  is  not  to  be  decided  as  between  party  and 
party:  if  it  be,  then  Sampson,  having  paid  a  rate,  is 
estopped  from  disputing  the  authority. 

Lord  Camfbbll  C.  J.  If  the  fact  had  come  out  that 
the  party  had  pdd  the  rate  with  full  knowledge,  I  should 
have  felt  a  strong  inclination  to  make  the  rule  absolute. 
Bat  we  cannot  do  so,  consistently  with  the  rule  of  law 

(a)  1  Law  Timt»,  598, 
Q  2 
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1857.      which  prevails  iq  this  class  of  cases.     Could  we  have 
The  QuxEN   granted  a  mandamus  to  compel  the  magistrates  to  issue 
DoHN.       their  warrant,  when  they,  in  the  exercise  of  their  joris- 
diction,  had  found  a  fact  which  makes  the  rate  bad? 

CoLEBiooE  J.  I  am  of  the  same  opinion.  Tlie  im- 
pression upon  my  mind  at  present  is  that  the  decinon  to 
which  the  magistrates  have  come  upon  the  question  of 
fact  is  wrong;  but  we  cannot  interfere.  The  question 
was  rightly  put  to  them,  Whether  the  two  bodies  were 
substantially  the  same?  It  is  possible  that  they  may 
have  taken  this  in  the  wrong  sense:  but  we  cannot 
disturb  what  has  been  done.  When  magistrates  refuse 
to  bear,  we  may  compel  them  to  proceed :  but,  when 
they  have  heard,  we  cannot  entertain  the  question 
whether  they  have  decided  wrongly. 

WiGHTMAN  J.  The  magistrates  have  clearly  beard 
that  which  the  parties  agreed  to  be  the  question :  and 
they  have  acted  within  their  jurisdiction,  e?en  if  their 
decision  is  wrong,  which  I  would  not  now  say. 

(Cbompton  J.  was  absent) 

Lord  Campbell  C.  J.  Mr.  Pashley^s  clients  are  not 
precluded  fix>m  applying  to  other  magbtrates. 

Rule  dischai^ged. 
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18.57. 


Joseph  Davison  against  William  Elliott     ^^9^ 

Duncan  and  another. 


COUNT  for  a  libel  on  the  plaintiff  published  in  the  The  puUica. 
tion  of  matter 

Durham  County  Advertiser.  The  libel  was  set  out  It  defamatory  of 
commenced  ^*fFest  Hartlepool  Improyement  Commission,  ii  not  pnvi- 
At  a  meeting  of  the  commissioners  held  7th  October,  the^libci  !•"** 
Present*  &c.:  it  then  purported  to  give  an  account  of  ^S^J^Jepoit 
the  proceedings  of  the  meeting,  in  the  course  of  which  ^^  XrS^ 


bat  pas 
public 


a  ficence  finom  the  Bishop  of  Durham  to  a  gentleman,  «^  ^ 

*  °  ^      meetmg 

as  diaplain  of  the  fFest  Hartlepool  Cemetery,  was  laid 
before  the  commissioners.  Various  Commissioners  com- 
mented  on  this^  and  in  so  doing  used  injurious  expres- 
nms  regarding  the  plaintiff,  who,  it  appeared,  had  been 
the  late  bishop's  secretary,  and  whom  they  accused 
of  procuring  the  licencer  by  misrepresentations  to  the 
present  bishop. 

Plea:  "That,  before  the  printing  or  publishing  of 
the  said  supposed  libel,  the  said  meeting  of  the  Wett 
Hartlepool  Improvement  Commissioners  in  the  said 
lihel  mentioned  was  held  as  therein  stated,  and  the 
same  was  a  pnUic  meeting  of  the  Commissioners,  acting 
mider  the  powers  of  the  West  Hartlepool  Improvement 
Act, •1854,  and  was  held  for  the  purpose  of  putting  that 
Act  into  execution;  and  the  facts,  matters,  cireum- 
stances  and  things  in  the  said  libel  stated  and  alleged  to 
have  taken  place  and  happened  at  that  meeting  did 
take  place  and  happen  as  therein  so  stated  and  alleged ; 
and  the  said  libel  contains,  and  b,  a  just,  true,  faithful, 
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1857.       correct  and  accurate  report  and  account  of  tbe  proceed- 

Davison      ^"S^  fects,  circumstances,  matters  and  things  which 

DuircAN,      occurred  and  took  place  at  the  said  meeting ;  and  there 

was  no  malice  on  the  defendants'  part  in  printing  and 

publishing;  and,  therefore,  they  printed  and  published 

the  same."    Demurrer.     Joinder. 

Mamstyy  in  support  of  the  demurrer.  It  is  to  be 
taken  on  this  record  that  the  dialogue  took  place,  and 
imputations  were  made  by  the  speakers  injurious  to  the 
plaintiff:  and,  as  there  is  no  justification  on  the  ground 
of  truth,  it  is  to  be  taken  that  their  imputations  were 
without  foundation.  Is  it  open  to  a  newspaper  to  pve 
extended  currency  to  such  unfounded  imputations?  The 
cases  have  never  gone  further  than  to  privilege  the  pub- 
lication of  a  fair  report  of  proceedings  in  a  Court  .of 
justice  not  being  ex  parte ;  Hoare  v.  Siherlock  (a)»  This 
meeting  is  not  in  the  nature  of  a  judicial  proceeding. 

Vnthanky  contr^  The  meeting  is  averred  to  be  a 
public  meeting  under  the  fFest  Hartlepool  Improvement 
Act  That  Act  incorporates  the  Commissioners  Clauses 
Act,  and  the  Cemeteries  Clauses  Act ;  so  that  it  appean 
that  the  subject  matter  of  the  discussion  was  relevant  to 
the  powers  of  the  meeting.  And  the  public  of  HarOe-^ 
pool  and  its  vicinity  have  an  interest  in  knowing  what 
passes  at  such  meeting. 

Mindsty  was  not  called  upon  to  reply. 

Ix)rd  Campbell  C.  J.    I  am  of  opinion  that,  as  the 

(a)  9  Om,  B.  20. 
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law  now  stands,  the  plea  is  bad     A  fair  account  of  what        1857. 
takespIaceinaCourtof  justice  is  privileged.  The  reason      davisoh 
ifl^  that  the  balance  of  public  benefit  firom  the  publicity  is      du^oah. 
greaL     It  is  of  great  consequence  that  the  public  should 
know  what  takes  place  in  Court ;  and  the  proceedings 
are  under  the  controul  of  the  Judges.  The  inconvenience 
therefore  arimng  from  the  chance  of  the  injury  to  private 
diaracter  is  infinitesimally  small  as  compared  to  the 
convenience  of  publicity.     But  it  has  never  yet  been 
contended  that  such  a  privilege  extends  to  a  report  of 
what  takes  place  at  •all  public  meetings.    Even  if  con- 
fined to  a  report  of  what  was  relevant  to  the  object  of 
the  meetings  it  would  extend  the  privilege  to  an  alarming 
extent    If  this  plea  is  good,  a  fair  account  of  what  takes 
place  may  be  published,  whatever  harm  the  publication 
may  do  to  private  character,  provided  it  take  place  at 
a  meeting  of  a  public  nature, — a  wide  description,  em- 
bracing  all  kinds  of  meetings,  from  a  county  meeting 
to  a  parish  meeting.     At  such  meetings  things  may 
Well  be  said  very  relevant  to  the  subject  in  hand,  yet 
veiy  calumnious.    In  what  an  unhappy  situation  the 
calamniated  person  would  be  if  the  calumny  might  be 
{mUisbed  and  yet  he  could  not  bring  an  action  and 
^dmUenge  the  publishers  to  prove  its  truth !    The  Legis- 
lature may  think  fit  to  extend  the  privilege  of  publication 
l>eyond  the  limits  to  which  it  now  goes.    If  it  does,  it 
^sm  impose  such  restrictions  on  the  extension  as  it  thinks 
fit    We,  in  a  Court  of  law,  can  only  say  how  the  law 
"BOW  stands;  and,  according  to  that,  it  is  clear  the  action 
Kes,  and  the  plea  is  bad. 

CoLBREDOE  J.    There  is  no  difference  in  law  whether 
the  publication  b  by  the  proprietor  of  a  newspaper  or 


i  ^ 
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1867.  by  some  one  eke.  There  is  no  legal  duty  on  either  to 
Davison  publish  what  is  injurious  to  another;  and,  if  any  person 
DvziQAN.  ^^s  ^o  so,  he  must  defend  himself  on  some  lq;al 
ground.  Now,  if  the  publication  be  a  fidr  account  of 
a  proceeding,  not  ex  parte,  in  a  Court  of  justice,  it  is 
priyileged.  The  principle  on  which  that  proceeds  is, 
as  my  Lord  says,  that  the  balance  of  advantage  in 
having  such  proceedings  public  is  great  But  that 
jHinciple  does  not  extend  to  this  case ;  and  it  never  has 
been  laid  down  that  whatever  is  said  at  any  meeting 
held  for  a  public  purpose,  however  injurious  to  an 
individual,  is  public  property,  and  may  be  repeated 
with  impunity. 

WiGHTMAN  J.  Prima  facie  it  is  actionable  to  publish 
a  repetition  of  what  is  injurious  to  another,  unless  jus- 
tified by  truth,  or  by  its  being  a  fair  report  of  what  has 
been  said  in  a  public  judicial  proceeding,  not  ex  partem 
or,  it  may  be,  in  Parliament.  The  only  foundation  of 
the  exception  is  the  superior  benefit  of  the  publicity  of 

m 

judicial  proceedings  which  counterbalances  the  injuiy 
to  individuals,  though  that  at  times  may  be  great.  So 
it  may  be  in  the  case  of  a  Parliamentary  proceeding. 
But,  where  a  member  of  Parliament  volunteered  to 
publish  a  corrected  edition  of  his  speech,  it  was  held 
in  Bex  v.  Creevey  (a)  not  to  be  privileged ;  so  that  even 
the  privilege  of  making  a  report  of  what  took  place  in 
Parliament  is  limited.  It  would,  I  think,  be  very  dan- 
gerous if  any  public  meeting  might  be  made  an 
opportunity  for  publishing,  innocently  it  may  be,  what 
is  injurious  to  individuals,  and  false. 

(a)  1  M.^  S.  273. 
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Cbompton  J.     I  am  of  the  same  opinioD,  and  for  the        1857. 


Lord  Campbell  C.  J.  As  Bex  y.  Creevey  (a)  has 
been  mentioned,  I  will  add  that,  though  I  perfectly 
ccmcor  in  the  doctrine  of  Rex  y.  Lord  Abingdon  (b)y  that 
a  malidoiis  publication  of  his  speech  by  a  member  of 
either  honse  of  the  Legislature  is  not  priyileged,  I 
ahookl  think  a  publication  of  a  report  of  his  speech  by 

a  member  of  the  House  of  Commons,  bona  fide  addressed 

to  his  constituents,  would  be  priyileged. 

WioHTifAN  J.  I  did  not  intend  to  express  any  opinion 
that  it  would  not 

Cbompton  J.    The  priyilege  in  such  a  case  would 

viae  because  the  publication  was  as  a  communication 

between  a  member   and   his    constituents,    and    not 

i^^cause  it  was  a  true  report  of  what  took  place  in 

^•filament 

Judgment  for  the  plaintiff. 

O)  \  M.^  S.  273.  (6)  I  Btp.  N.  P.  C.  226. 


Dayisor 

V. 

DuHCAir. 


234  HILARY  TERM. 

1857. 


Friday,  Jesse  Brandon,   Samuel  Holbebt  Ellis  and 

""""^     ■        Hatm  Guedalla  against  Sabiuel  Scott  and 

Charles  Robinson. 


Artionby/.  i^OUNT.     That  defendants,  at  their  request,  "held 

and  two  other  \^                                                        '                         t        -* 

pliintifi  oo  a  DossessioD  of  and  were  entrusted  with  the  custody 

contract,  on 

the  deposit  of  of  a  box.  Containing  bonds  and  securities,  on  the  terms 

goods  by  the 

three  plaintiffs  and  undertaking  by  defendants  that  they  would  safely 

with  defendant,  -                -      ,             ,                          .            u         ^  j  i- 

not  to  give  and  sccurely  keep  the  same,  and  wouJd  not  deli?er  up 

out"uie'joint "  ^^  P^"^  ^^  ^^  possessiou  or  custody  thereof  except 

th?w  p[aimiff:».  ^°  ^^®  i^^°^  ^^^^  ^^  request  of  the  plaintifis."  Breach : 

Breach,  that  j^at  they  parted  with  the  possession  ''without  any  such 

given  up  with-  joint  order,  authority  or  request  of  the  plaintifik'* 

order.    Pica,  Plea  1.  That  defendants,  at  the  request  and  by  the 

that  they  were  _                             ,     , 

given  up  to  /.,  Order  of  the  plaintiff  Jesse  Brandon,  delivered  the  box 

one  of  tne  pre-  .                ^ ,           i      n         « 

sent  plaintifi,  ^  One  Alexander  Brandon, 

On^dl^^t?;  Plea  6.  That  they  deUyered  them  to  the  plaintiff 

Held  a  go<;d  j^^  Brandon. 

plea;  for  J., 

being  disabled  piea  7.  That  the  papers  were  deposited  in  the  jomt 

fipom  suing  for  r   r                         r                             •» 

what  he  him-  names  of  the  plaintifis,  but  on  no  special  terms,  and 

self  procured,  j  i« 

could  not  at  were  deliyered  to  the  order  of  the  pluntiff  Jesse  Brandon. 

law  sue,  though  _^,              _ 

joinin|r  other  Flca  9.  Leave  and  licence  from  ''the  plainti£b  ac 

plaintifi  with  ^  ^v        ,, 

^oi,  some  or  one  of  them. 

To  each  plea  there  was  a  demurrer  and  joinder. 

Petersdofff,  for  the  plaintiffs.  On  this  record  it  is 
confessed  that  the  defendants  have  broken  the  special 
contract  not  to  deliver  the  papers  without  a  joint  order. 
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1857.  in  equity ;  Jofim  v.  YaUi  (a),  Wallace  ?.  Kelsatt  (A>  In 
BaAHDOH  ^®  latter  case,  in  deliyering  his  jndgment,  Barke  B.  says 
Scott  ^^  J^w^*  ▼•  Tlates  (a) :  **  The  principle  of  the  decinoQ  is» 
that  if  one  of  the  plain tifls  is  barred,  he  cannot  recover  by 
joining  other  plaintifls  in  an  action  to  undo  his  own  act.** 
And  Wallace  v.  Kelsatt  (b)  was  approved  of  and  followed 
by  the  Court  of  Common  Pleas  in  Smith  v.  LooeU  (c). 
In  limes  v.  Stephenson  (d)  and  Stone  v.  Marsh  (e)  the 
parties  consenting  to  the  irregular  payments  were  not 
plaintifis.  In  both  cases  they  were  dead;  and  the  actions 
were  by  the  innocent  survivors.  It  may  be  also  that 
there  is  a  peculiar  relation  between  banker  and  cuatomer 
in  such  cases ;  it  is  so  suggested  by  Maule  J.  in  Husband 
V.  Davis  (ff). 

Petersdorff  was  heard  in  reply. 

Lord  Campbell  C.  J.  The  defence  in  substance  is, 
that  the  goods  bailed  by  the  plaintifis  have  been  deli- 
vered to  one  of  them.  It  is  said  that  this  is  no  defence, 
because  the  contract  of  bailment  was  not  to  deliver  them 
except  to  the  plaintifis  jointly.  But,  as,  in  &ct,  one  of 
the  plaintifib  has  got  the  goods,  the  question  arises 
whether  he  can  sue  the  defendants  for  giving  them  to 
himself.  It  would  be  contrary  to  all  principle,  and  the 
cases  cited  clearly  shew  that  it  would  be  contrary  to  all 
decisions,  if  he  could.  I  do  not  think  an  action  at  law 
could  be  maintained  against  bankers  in  this  position 
more  than  against  others;  but  it  is  not  to  be  supposed 
they  could  therefore  with  impunity  deliver  up  to  one 

(a)  9  S.  ^  C.  532.  (6)  7  Af.  J-  IT.  264.  273. 

(e)  10  Com.  B,  6. 23.  (d)  1  Moo.  ^  it.  145. 

(«)  R.  4-  Moo.  364.  ig)  10  Com.  B,  645.66a 
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securities  deposited  with  them  to  bold  for  several    I        1857. 
think  in  such  a  case  they  would  stand  in  the  relation      bbjludov" 
of  trustees  for  all  the  joint  bailees ;   and  there  would        c,  I* 
be  a  clear  remedy  in  equity  for  the  breach  of  trust  in 
delivering  the  joint  property  to  one  only  of  the  cestui 
que  trusts. 

CoLEBiDQB  J.  concurred. 

WiOHTBiAK  J.  I  think  the  case  is  exactly  as  if  Jesse 
Brandon  sued  alone;  it  is  clear  he  could  not  then 
recover. 

Cbomptoh  J.  The  principle  is,  that  several  cannot 
sue  at  law  jointly,  unless  each  one  is  in  a  position  to 
sue.  The  decisions  cited  establish  that,  where  a  person 
b  disabled  firom  suing  alone,  he  cannot  enable  himself 
to  sue  by  joining  others  as  coplaintifis. 

Judgment  for  the  defendants. 


Mabtih  and  Coles,  executors  of  John  Jenkins  Saturday, 

January  24th. 

Matthews^  against  Robert  Roe,  derk. 


THIS  was  a  special  case,  stated  for  the  opinion  of  A  rector 
erected  in  the 

the   €3ourt  without  pleadings,  by  order  of  Cole-  garden  of  the 

^-       -  rectory,  apart 

fidge  J.  from  the  rcc- 

The  Rev.  John  Jenkins  Matthews^  deceased,  was,  for  ho^ow^^' 

about  70  feet 
long  and 

between  10  and  20  feet  high.    The?  consisted  of  a  frame  and  glass  work,  resting  on  brick 

walk  abont  2  feet  hi§4i,  and  embedded  in  mortar  on  these  walls. 

Held  that  be*  or  nis  executors  in  a  reasonable  time  after  bis  death,  wore  entitled  to 

rcBove  them,  without  incurring  any  liability  as  for  cither  dilapidations  or  waste. 


Bos. 
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1857.  ^™®  years  prior  to  and  up  to  the  time  of  his  deathy 
^Ij^^jf  rector  of  Melbury  Osmond  in  Dorsetshire.  He  died  on 
17th  October  1855.  The  plaintifib  are,  and  sue  as,  his 
executors.  The  defendant  succeeded  Mr.  Matthews  as 
rector  on  17th  December  1855,  and  is  entitled  to  all  the 
rights  and  benefits  attached  to  the  oflBce  of  rector. 

Mr.  Matthews,  while  he  was  rector,  erected  at  his  own 
ezpence,  at  a  cost  of  about  600L,  two  hothonaes^  in  the 
rectory  garden,  a  short  distance  from  and  unconnected 
with  the  rectory  house  or  any  other  buildings 

The  walls  of  the  hothouses  consisted  of  bride  about 
2  feet  high  from  the  ground.  Over  these,  and  resting 
on  the  brick  walls,  was  the  frame  and  glass  work  about 
10  feet  high  above  the  brick ;  and  this  frame  and  g^ 
was  bedded  in  mortar  in  the  brick  walls.  Tlie  glass 
work  was  made  to  slide  up  and  down,  and  was  worked 
by  pullies,  and  was  in  no  way  fixed. 

The  plaintiffs,  claiming  the  firame  work  and  glass 
work,  removed  it  from  the  mortar  in  which  it  was 
bedded  on  the  brick  wall,  therein  doing  no  damage 
except  that  which  was  necessarily  done  to  the  mortar  in 
removal.  The  defendant  took  the  same  out  of  their 
possession,  and  claimed  and  claims  it  as  belon^ng  to 
him  as  rector. 

(Plans  were  annexed  to,  and  were  to  be  taken  as  part 
of,  the  case  (a).) 

The  value  of  the  property  is  agreed,  as  between  the 
parties,  to  be  300/. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
the  plaintiffs  were,  or  the  defendant  was,  entitled  to  the 
property.  If  the  former,  judgment  is  to  be  entered  up 
for  them  for  30021 :  if  the  latter,  a  nolle  prosequi  is  to 

(a)  Sec  post,  p.  343,  note  («). 
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be  eDtered.    The  judgment  to  be  for  costs  to  the  sue-        \857. 

The  case  was  aigued  in  last  Term  (a).  ^- 

Baniow^  for  the  plaintifis.    Tlie  erection  is  no  part 

of  the  rectory  house,  any  more  than  it  would  be  if  it 

were  a  mile  distant  from  the  house.    The  principle  upon 

which  questions  of  this  kind  are  to  be  determined 

between  successive  incumbents  is  laid  down  in  Huntley 

▼,  BuueU(b)i   <<The  incumbent  of  a  rectory  is  not 

precisely  in  the  situation  of  a  particular  tenant,  because 

there  is  no  person  who  has  the  inheritance  in  reversion ; 

but,  the  fee  simple  of  the  glebe  being  in  abeyance,  the 

incombent  is  in  truth  but  tenant  for  life ;  and  he  or  his 

executors  are  no  doubt  liable  for  any  waste  committed. 

But,  to  constitute  waste  there  must  be  either,  first,  a 

diminishing  of  the  value  of  the  estate,  or,  secondly,  an 

iocreasiDg  the  burthen  upon  it,  or,  thirdly,  an  impairing 

the  evidence  of  title.**     Here  the  deceased  rector  could, 

daring  his  life,  have  removed  the  frame  without  being 

guilty  of  waste.    If  the  defendant  were  entitled  to  retain 

tbc  firame,  he  would  also  be  bound  to  keep  it  in  repair : 

it  cannot  be  that  he  is  to  adopt  it  or  not  as  he  pleases, 

tliofl  leaving  a  burthen  to  his  successor.     Now  it  has 

been  decided  that  an  incumbent  is  not  bound  to  repair 

A  merely  ornamental  structure  which  he  finds  in  the 

rectory;  Wise  v.  Metcalfe {c):  but  that  he  must  keep  up 

^«vhat  is  part  of  the  old  rectory,  and  restore  and  rebuild, 

if  necessary.     The  building  here  is  a  mere  luxury. 

^Coleridge  J.     Is  it  not  somewhere  said   that,  if  an 


(a)  SoMmhtr  14th,  1856.      Before  Lord  CampbeU  C.  J.,  CoUridge, 
^ifktmaM  and  Erh  Jt. 
(^)  13  Q  B.  572.  (c)  10  B,  ^  C.  299. 


\ 
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1857.  incumbent  puts  up  an  ezpensi?e  building,  he  may  be 
Maatin  proceeded  against  ?  Erie  J.  I  had  that  notion  certunly, 
^^  and  that  the  succeeding  rector  might  clear  such  a  building 
away  and  charge  the  expences,  as  dilapidations,  against 
the  executors  of  his  predecessor.  Coleridge  J.  I  recol- 
lect a  case  of  an  incumbent  who  was  so  careful  as  to 
build  a  large  library  room  in  such  a  way  that  it  might 
be  easily  removeable :  and,  late  in  life,  he  sold  off  his 
books  that  he  might  take  the  room  down.]  It  is  true 
that  the  plaintiffs,  if  they  had  done  any  injury  in  the 
course  of  the  removal,  would  be  liable ;  but  this  is  n^;a- 
tiyed  in  fact.  In  4  Bum's  Ecc.  L.  413  (9th  ed),  title 
WUh,  VL,  it  b  said :  *^  If  an  incumbent  enter  upon  a 
parsonage  house  in  which  are  hangings,  grates,  iron  bad^s 
to  chimneys,  and  such  Uke,  not  put  there  by  the  last  incum- 
bent, but  which  have  gone  from  successor  to  sucoenor, 
the  executor  of  the  last  incumbent  shall  not  have  them, 
but  it  seemeth  that  they  shall  continue  in  the  nature 
of  heir-looms;  but  if  the  last  incumbent  fixed  them 
there  only  for  his  own  convenience,  it  seemeth  they  shall 
be  deemed  as  furniture,  or  household  goods,  and  shall  go 
to  his  executor."  [Lord  Campbell  C.  J.  What  do  you 
say  as  to  the  brickwork  ?]  If  it  be  inconvenient  to  the 
defendant,  he  may  perhaps  have  a  ground  of  complaint: 
perhaps,  if  it  be  an  irremoveable  fixture  as  between 
landlord  and  tenant,  it  could  not  be  removed.  [Lord 
CamfbeU  C.  J.  It  might  be  a  structure  removeable  only 
during  the  tenancy.]  In  Culling  v.  Tuffnal  (a)  it  was 
held  that  a  bam  erected  by  a  tenant  upon  timber  not 
fixed  into  the  ground  might  be  removed  by  him,  if  the 
custom  of  the   country  were  in  conformity  with  such 

ia)  DuL  N.  P.  34. 
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practice:  and  B^iBer  J.  coumders  that  it  might  be  re-       1857. 
moved  without  a  special  custom :  and  such  was  clearly      Martin 
the  opinion  of  this  Court  in  WUuhear  ▼.  Cottrett  (ti).    So        ^'^^ 
it  is^  though  the  moveable  structure  rests  on  a  foundation 
of  brick  or  stone  let  into  the  ground ;  Wansbrough  v. 
Mahm  {h\  Rex  v.  lAmdanthorpe  {c\  Rex  v.  Othy  (d).     In 
Bmddami'7.  Rutier/kU(e)  it  was  held  that  a  conservatory 
placed  on  a  brick  foundation  could  not  be  removed  by 
a  tenant  for  yean  who  had  erected  it :   but  there  the 
cooaenratoiy  opened  into  the  dwelling  house,  which, 
upon  the  removal,  was  exposed  to  the  weather.     The 
very  slight  injury  here  done  to  the  mortar,  in  the  re- 
movaly  is  immaterial   to  the  question,  as  appears  by 
Chywfes  t.  Roweren  {g\    It  is  no  more  than  if  so  much 
gloe  had  been  broken.     But,  even  if  such  a  removal  as 
this  were  illegal  as  between  tenant  for  life  and  remainder 
man,  it  would  not  follow  that  it  is  so  as  between  succes- 
sive incombents,  though,  if  it  be  legal  in  the  former  case, 
it  most  be  80  in  the  latter. 

PeUnderfft  oontriL  The  whole  building  passed  with 
dtt  sril,  and  was  irremoveable.  The  law  as  between 
soeeMnve  incumbents  is  much  like  that  between  tenant 
fv  life  and  remainder  man;  Amos  and  Ferard  On 
fi*htre$f  pu  145  (2nd  ed.).  Now  it  seems  quite  clear 
that  t  tenant  could  no  more  remove  such  a  structure 
than  he  coold  remove  the  wall  on  which  it  stands  and  of 
*kich  it  in  effect  forms  part  [Wightman  J.  If  it  be 
attached  to  the  freehold,  and  be  in  fact  damnata  fuereditas, 
^^^oU  it  be  a  dilapidation  to  leave  it  unrepaired  ?]  That 

Cm)  \  B.^B.  674.  (6)  i  A.  ^  E.  884. 

<•)  6  r.  12.  377.  (d)  1  B.  ^  Ad,  161. 

Cc)  2  i?r.  ^  A.  54  (g)  6  Bin^f.  437. 

VIL  R  R.   &   B. 
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1857.       could  not  be  maintained.    [Lord  Campbell  C.  X    Can 
if^^TTw      we  presume  that  a  hothouse  is  for  the  advantage  of  the 
j^^        incumbent  ?]  It  is  not  here  found  to  be  otherwise*  [Lord 
Campbell  C.  J.    Is  the  question  to  turn  on  the  fiu;t 
whether  the  growing  of  the  grapes  is  found  to  answer? 
Coleridge  J.    It  is  only  by  custom  that  executors  of  an 
incumbent  are  liable  for  dilapidations ;  and  the  custom 
is  confined  to  what  is  a  beneficial  part  of  the  rectory. 
Can  you  claim  to  retain  what  you  would  not  be  bound 
to  keep  up  for  your  successor,  as  the  domes  et  ssdifida 
belonging  to  the  living  ?    Lord  Campbell  C.  J.    Is  there 
such  a  thing  as  a  faculty  for  putting  up  buildings  ?    I 
heard  that  said  by  a  clerical  man ;  but  I  have  not  found 
it  in  my  reading.     Barstow,    That  was  said  in  HunOeg 
V.  Russell  (a)  I  but  the  Court  seemed  to  consider  this 
unnecessary  where  for  an  old  building  another  equally 
beneficial  was  substituted.]    It  is  true  that,  if  the  suc- 
ceeding incumbent  is  entitled  to  this  structure,  he  is 
bound  to  keep  it  up.    Buckland  v.  Buttei[fiM(b)  la 
decisive,  if  the  analogy  of  tenant  for  life  and  remainder 
man  applies.    From  B,  Udoare^s  report  of  that  caae(e)  it 
appears  that  Blosset  Seijt  there  cited  a  MS.  case  o 
The  Marquis  of  Townsend  v.  — -  (e),  **  where  U  wf 
determined,  that  glasses  and  firames,  resting  on  brie 
work  in  a  nursery  ground,  were  not  removeable."    T! 
true  definition  of  a  tenement  (which,  for  the  pnm 
question,  is  identical  with  an  irremoveable  structure 
that  given  by  Parke  J.  in  Bex  v.  Otley(d):  •'To  c 
stitute  a  tenement,  it  is  necessary  that  the  atmc 
should  be  affixed  to  the  soil,  or  to  something  annexe 


(a)  13  Q.  B.  589.  (»)  2  Br.  ^  J9.  64. 

(c)  4  B,  Moon,  440.  443.  {d)  \  B,  ^  Jd.  16 
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the  soil    Here  the  windmiU  rested  merely  upon  the  brick        1857. 
ibundation,  without  being  annexed  to  it  by  cement"  Uartim 


Bartiom,  in  reply.  It  is  true  that  a  tenant  for  years 
must  exercise  his  right  of  removing  fixtures  within  the 
term.  But  **  in  the  case  of  a  tenant  for  life,  or  in  tail, 
his  executor  must^  it  should  seem,  remove  the  fixtures  to 
which  he  is  entitled  within  a  reasonable  time  after  the 
death  ot  the  testator ;"  fFUHams  On  Executors,  Part  n. 
&  n.  Ch.  u.  «.  3.  (vol.  1.  p.  631.  4th  ed.).  The  case  of 
an  incumbent  is  certainly  much  nearer  to  that  of  a 
tenant  for  life  than  to  that  of  a  tenant  for  years :  and 
here  it  does  not  appear  that  there  was  unreasonable 
delay. 

Cur.  adv»  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  case  the  testator  Matthew,  being  incumbent  of 

tBBnay  Osmond,  erected  in  the  rectory  garden,  on  a 

spot  entirely  detached  from  the  parsonage  house,  two 

hothouses,  respectively  22  ft.  10  and  47  ft.  in  length, 

by  14  ft.  9  and  17  ft.  6  in  depth  (a),  consisting  of  low 

\xiA  walls  on  which  mortar  was  spread,  and  bedded 

into  this  mortar  wooden  fitimes  and  glass  work,  the  glass 

voik  sliding  up  and  down  on  pullies,  and  not  fixed. 

The  plaintifls,  after  his  death,  removed  this  frame  and 

1^  work,  taking  it  ftx>m  the  mortar  in  which  it  was 

bedded,  doing  no  damage   thereby,  except  what  was 

ontviMdable  to  the  mortar.     The  defendant,  who  has 

nooeeded  as  rector,  afterwards  took  these  materials  from 

(«)  Tlietc  mcaniremcnU  were  taken  from  the  pUni. 

R  2 
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1857.       the  possession  of  the  plaintifis,  claiming  them  as  belong- 

Mabtiv      ing  to  him  as  such  rector.     And  we  are  called  on  to 

jbI^^        decide,  simply  and  without  any  question  as  to  the  time 

or  manner  of  the  first  removal  by  the  plaintiflb,  in  which 

of  the  two  parties  was  the  property  in  the  materials  so 

removed. 

In  considering  which  question,  we  treat  the  removal 
by  the  plaintifis  as  having  been  in  (act  effected  without 
injury  to  the  freehold.  In  all  cases  of  this  kind,  injury 
to  the  freehold  must  be  spoken  of  with  less  than  literal 
strictness.  A  screw  or  a  nail  can  scarcely  be  drawn 
without  some  attrition :  and,  when  all  the  harm  done  is 
that  which  is  unavoidable  to  the  mortar  liud  on  the  brick 
walls,  this  is  so  trifling  that  the  law,  which  is  reasonable, 
will  regard  it  as  none.  Upon  any  other  principle  the 
criterion  of  injury  to  the  freehold  would  be  idle. 

We  have  found  no  decision  nor  authority  of  any  text 
book  precisely  governing  this  case ;  and  we  consider  it 
therefore  on  principle. 

In  the  first  place,  it  seems  clear  that,  had  the  testator 
in  his  lifetime  done  what  the  plaintifis  have  done  since 
his  death,  the  defendant  could  not  have  sued  them  for 
dilapidations.  The  character  of  the  building  would 
have  justified  the  incumbent  in  the  removal  of  the 
whole  of  it :  only  he  must  have  restored  the  garden  to 
its  former  condition,  if  in  the  removal  he  had  occasioned 
any  injury  to  it  amounting  to  waste.  For  the  duty  of 
a  present  and  the  right  of  a  succeeding  incumbent,  as 
suehi  are  correlative.  Any  matter  of  needless  ezpence, 
or  luxury,  or  ornament,  in  which  the  present  incumbent, 
to  gratify  bis  own  taste,  has  indulged  himself  (blameably 
or  not  b  immaterial),  he  is  not  only  not  bound,  but  he 
ought  not,  to  transmit  to  his  successor.     If  the  successor 
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1857.       namely  hothouses  nearly  seventy  feet  in  length,  present 


Box. 


none. 


Martin 
^^  The   testator  did  an   unnecessary,  probably  a  veiy 

unwise  and  unsuitable  act,  in   erecting   them;    and, 

when  he  had  done  so,  there  was  a  locus  poenitentise. 

Nothing  prevented  him  from  removing  at  once  all  that 

was  mere  fixture :  and  this  is  all  that  we  need  decide 

now :  though,  as  we  have  already  intimated  our  opinioD, 

we  should  have  no  di£Bculty  in  deciding,  if  necessary, 

that  he  might  have  removed  the  whole  erection. 

Thus  &r  we  have  been  upon  the  strict  law  of  dilapi- 
dations, in  which  the  deceased  incumbent  is  always 
supposed  to  have  committed  a  wrong  for  which,  from 
the  peculiar  nature  of  his  holding  and  of  the  property, 
there  was  no  one  who  could  sue  Atm,  but  for  wbidi,  by 
the  custom  and  contrary  to  the  general  rule  of  law,  an 
action  lay  against  his  personal  representative.  And  it 
is  only  with  reference  to  this  law  of  dilapidations  that 
our  previous  remarks  must  be  considered  as  made. 

It  is  of  course  a  different,  and  perhaps  a  more  diflkolt, 
question,  whether,  if  the  incumbent  at  hb  death  leave 
entire  on   the  glebe  and  in  good  repair  an  erection 
which  he  might  have  himself  removed,  the  executor 
may,  within  a  reasonable  time  after  his  death,  remove 
such  parts  of  it  as  are  in   their  nature  fixtures  and 
capable   of  removal    without   injury  to   the  fii^eehold. 
The  case  now  supposed  is  that  of  an  erection,  which  if 
the  deceased  had  left  out  of  repair,  the  successor  could 
not  have  maintained  any  action  for  dilapidation,  whidi 
he  himself  therefore  will  not  be  bound  to  keep  in  repair, 
which  imposes  no  burthen  on  him,  which  he  may  remove. 
For  it  would  be  unreasonable  to  hold  that  he  might  not 
remove,  however  useless  or  unsuitable  to  the  living  or 
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eYen  inconTenient  to  the  occupation  of  the  parsonage        1857. 
or  glebe,  that  which^  for  any  one  of  those  reasons,  he      mIbtih 
was  not  bound  to  keep  in  repair. 

The  question,  thus  stated,  clearly  stands  apart  from 
the  peculiar  law  of  dilapidations :  it  has  no  reference  to 
the  character  of  the  testator  as  incumbent  of  a  benefice, 
or  to  the  relation  between  him  and  the  defendant  as 
predeoesBor  and  successor  in  the  same  incumbency. 
The  testator  has  committed  no  waste,  either  voluntary 
tx  permissive :  he  has  left  on  the  glebe  that  which  he 
might  have  removed,  and  which,  being  left,  imposes  no 
du^  on  the  successor:  it  is  that  which,  if  he  had  himself 
levered  it  from  the  freehold,  would  clearly  have  reverted 
to  his  personal  estate  and  gone  to  his  personal  repre- 
sentative. Then  has  he,  by  leaving  them  so  united  to 
the  freehold  as  the  case  states,  annexed  them  inseparably 
to  it,  80  that  they  are  no  longer  part  of  his  personal 
estate? 

Ifeasrs.  Amoi  and  Ferardy  in  their  excellent  book  on 
7%e  Law  of  Fixtures  (part  I.  ch.  3.  s.  4.  p.  146.  2d  ed.), 
ny:  ''It  may  therefore,  it  is  conceived,  be  laid  down, 
that  an  incumbent  or  his  executor  will,  in  general,  be 
entided  to  fixtures  of  the  same  description  as  those 
which  form  part  of  the  personal  estate  of  a  deceased 
tenant  for  life."    It  may  be  worth  observing  that  there 
is  thb  distinction  between  an  incumbent  and  ordinary 
tenant  for  life:   that  the  former  has  at  no  time  any 
reversioner  with  any  present  interests  or  rights,  whereas, 
when  the  latter  annexes  any  thing  to  the  freehold  or  in 
any  way  meddles  with  it,  he  annexes  to  or  meddles  with 
that  in  which  some  other  person  or  persons  has  or  have 
at  the  moment  an  existing  interest  which  may  be  in- 
creased or  decreased  in  value  by  what  he  does,  and 
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1857.        which  the  law  will  protect.    But  neither  the  patron  of 
jl^^^jj      the  benefice  nor  the  future  unknown  successor  has  a^y 
j7'  such  interest  in  the  parsonage  or  glebe :  if  anj  one  can 

interfere  it  is  the  Ordinary ;  and  he  not  in  respect  of  any 
interest  vested  in  him,  but  to  advance  the  general  public 
object  of  endowments  to  the  clergy.  This  seems  a  reason 
for  enlarging  the  rule  as  between  the  executor  and  suc- 
cessor, where  the  subject  matter  in  dispute  is  not  of  a 
kind  that  can  be  considered  as  inalienably  attached  to  the 
benefice,  as  in  such  case  there  would  be  no  ground  even 
for  the  interference  of  the  Ordinary.     Suppose  the  case 
of  an  observatory,  which  an  incumbent,  having  built, 
should  take  down  again :  it  would  be  absurd  to  talk  of 
the  Ordinary  interfering  to  prevent  him.     When,  how- 
ever, the  cases  between  the  executor  of  tenant  for  life 
and  remainder  man  are  looked  into,  they  will  be  found  to 
turn  each  on  its  peculiar  circumstances ;  the  character, 
the  use,  the  mode  of  attachment,  the  facility  of  sever- 
ance, the  injury  to  the  freehold  by  severance.   In  regard 
to  an  ecclesiastical  benefice,  the  character  and  object  of 
the  building  to  which  the  chattel  is  attached,  and  for 
which  it  has  been  so  attached,  seem  of  very  great  con- 
sequence in  determining  whether  there  was  any  intention 
to  separate  it  permanently  and   irrevocably  from  the 
personal  estate.     Here  then   is  an  erection,  in  itself 
purely  matter  of  luxury  and  ornament,  which  the  tes- 
tator might  have  pulled  down,  but  which  he  probably 
wished  to  enjoy  so  long  as  he  lived  in  the  benefice,  and 
therefore  did  not  remove.     To  this,  and  for  the  purpose 
of  completing  that  luxurious  and  ornamental  creation, 
a  chattel  is  so  attached  that  it  may  be  detached  without 
injury  to  the  freehold.     We  think  the  inference  is  that 
it  never  ceased  to  be  a  chattel  during  the  testator^s  life. 


▼. 
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that  it  coDtinued  to  be  so  at  the  moment  of  his  death,        i857. 
and  therefore  passed  as  part  of  the  personal  estate  to  the       uxmiis 
executors.     Had  this  chattel  been  merely  screwed,  or 
bad  it  been,  as  a  telescope  in  an  observatory,  strongly 
spcnred,  as  such  instruments  commonly  are,  to  what  is 
part  of  the  building  itself,  we  think  no  question  would 
hafe  been  made.     And  this  seems  to  us  to  present  no 
substantial  difference  in  principle. 
Our  judgment  therefcune  will  be  for  the  plaintiffs. 

Judgment  for  plaintifl^ 


The  Queen  against  The  Council  of  The  Borough  J^*'^^^,, 

of  Brighton. 


MANDAMUS.    The  wnt  suggested  that,  by  Royal  After  the 
*7.  .  .       J  passing  of  8Ut 

letters  patent  or  charter  of  mcorporation,  dated  5  &  6  Fiet. 
Ist  Aprs  1854,  whereby  the  inhabitants  of  Brighton  in  corporate 
SuMtex  were  incorporated,  the  Queen,  by  the  advice  of  wascreated by 
Her  PHvy  Council,  extended  to  the  inhabitants  within  ^^J^i  °^^'. 
the  district  therein  set  forth,  in   the  said  county  of  non  wtromit- 

'  ■'  tant  clause. 

Actscr,  the  powers  and  provisions  of  stat  5  &  6  n^  4.  1^  area  was 

,  .  a  part  of  the 

e.  76.  (^  To  provide  for  the  regulation  of  Municipal  county  of  s. 

A  grant  of  a 

Corporations  in  England  and  Wales  ;^)y  and  by  letters  Court  of  Quar. 
patent,  dated  16th  December  1854,  ^'did  grant  that  a  was  made,  and 
separate  Court  of  quarter  sessions  of  the  peace  should  appointed^a 
be  held  for  and  be  holden  in  and  for  the  said  borough  ^^  for  the 
of  Br^hion,  pursuant  to  the  provisions  of  the  said  Act      qI^JI^'^^^ 
la  virtue  whereof  you,  the  said  counciL"  **  duly,  in  *)»«  ^^^^^  ^^, 

•'  -J  J  J  the  peace  of 

the  county  of 
S.  was  not  entitled  to  oompensation  under  sect  66  of  stat.  5  &  6  W.i.e,  76.,  he  not  having 
^  wofed  nor  hb  office  aboliihad,  although  the  profits  were  diminished. 
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1857.       porsuanoe  of  the  provisions  of  the  said  Act,  appointed 

TheQuKir  ^^"^^  Evers/ied  to  be,  and   the  said  E.  Evenhed  baa 

-,    ^•.,   .     thenceforth  been,  and  still  is,  the  clerk  of  the  peace  of 

C/Oancu  of  

BiuGHTOH.  the  said  borough."  ''  That  William  Vidler  Langridge^ 
of  &C.,  "  before  and  at  the  respective  dates  of  Our  said 
charter  of  incorporation  and  of  Our  said  grant,  was  an 
oflBcer  of  the  said  county  of  Sussex  wherein  the  said 
borough  is  situated,  holding  an  office  of  profit  therein, 
that  is  to  say  the  office  of  clerk  of  the  peace  for  the  said 
county,  and  entitled  to  certain  fees  and  emoluments 
pertaining  to  his  said  office  for  business  arising  within 
that  part  of  the  said  county  which  is  now  the  said 
borough  of  Brighton.  And  that,  by  virtue  of  oar  af(ve- 
said  grant  and  the  appointment  of  the  said  E.  Evershed 
as  aforesaid,  the  said  office,  so  held  by  the  said  W,  F. 
Langridge  as  aforesaid,  was  abolished,  and  the  said 
W.  V.  Langridge  was  removed  therefrom  in  and  so  far 
as  regards  that  part  of  the  said  county  of  Sussex  which 
is  now  the  borough  of  Brighton,  And  the  said  TK  V, 
Langridge  has  been  deprived  of  part  of  the  &es  and 
emoluments  of  his  before  mentioned  office,  and  thereby 
become  and  is  entitled  to  compensation  under  the  pro- 
visions of  the  statute  in  that  behalf. **  *^  That  the  said 
IV.  V.  Langridge^  being  entitled  as  aforesaid,  duly 
claimed  of  you,  the  said  council,  such  compensation, 
and  presented  to  the  town  council  of  your  said  borough 
such  statement,  as  by  the  first  mentioned  Act  is  required 
in  that  behalf;  and  that  you,  the  said  council,  took  the 
same  into  consideration,  and  admitted  in  part  the  daim 
of  the  said  W.  V.  Langridge^  and  disallowed  the  same 
in  part,  and  admitted  and  determined  that  he  was 
entitled  to,  and  awarded  that  he  should  receive,  as  and 
for  such  compensation  as  aforesaid,  during  the  period  of 
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his  natural  life,  an  annuity  or  yearly  sum  of  7/.  I2s. 

from  the  said  16th  day  o{  December  1854,  and  delivered 

to  the  said  TF.  V.  Langridge  such  notice  in  that  behalf 

as  by  the  said  statute  is  required."    **  That  the  said 

W.  Vm  Lamgridgey  thinking  himself  aggrieved  by  such 

determination  as  aforesaid,  duly,  and  according  to  the 

provisions  of  the  said  Act,  appealed  to  the  Lords  Com- 

misrioners  of  Our  Treasury,  who  thereupon,  by  order 

duly  made  and  signed  as  by  law  is  required,  and  bearing 

date  the  20th  day  of  October  in  the  year  of  our  Lord 

1856y  ordered  and  determined   that  the  said   W.   V. 

Lamgridge  was  entitled  to,  and  should  receive  from  you, 

die  said  council,  as  and  for  such  compensation  as  afore- 

sttdy  the  sum  of  143/.  per  annum,  to  commence  from 

the  said  16th  day  oi  December  1854,  to  continue  for  and 

diuiDg  his  life,  subject  to  a  deduction  from  the  said 

annoity  of  the  net  amount  of  the  fees  and  emoluments 

which  he  had,  at  the  date  of  the  said  order,  actually 

received  since  the  said  16th  day  oi  December  1864f  for 

bosiness  arising  vdthin  the  said  borough  of  Brighton,^' 

^  That  the  amount  of  the  fees  and  emoluments  actually 

leceiTed  by  the  said  W.  V.  Langridge^  since  the  said 

16th  day  ff  December  1854,  for  business  arising  within 

the  said  borough,  and  to  be  deducted  from  the  said 

annuity  was  and  is  the  sum  of  122.  15«.  \\d^     Of  all 

which  you  had  long  ago  due  notice.     And  that  the  said 

W.  V,  Langridge  has  required  you,  the  said  council,  to 

prepare  and  execute,  under  the  common  seal  of  the  said 

borough,  and  deliver  to  the  said  W.  V.  Langridge^  a 

bond  in  suflBcient  penalty,  conditioned  for  the  payment 

to  the  said  W.  V.  Langridge,  during  his  life,  of  the  said 

SDnoity,  commencing  from  the  said  16th  day^of  December 

1854|  subject  to  such  deduction  as  aforesaid  :*'  but  that 
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the  council  had  refused  so  to  do.  The  writ  then 
required  the  council  to  prepare,  execute  and  deliver 
such  bond. 

Return.  That  the  sidd  office,  so  held  by  the  said 
W.  V,  Langridge^  as  in  the  said  writ  mentioned,  was 
not  abolished,  nor  was  the  said  W.  V,  Langridge  removed 
therefrom,  as  in  the  said  writ  mentioned.  That  the  said 
charter  of  incorporation,  and  the  said  letters  patent 
granting  a  separate  Court  of  quarter  sessions,  as  in  the 
said  writ  mentioned,  were  respectively  made  after  the 
passing  of  an  Act  &c.  (5  &  6  Vict  c.  111.,  **To  con- 
firm the  incorporation  of  certain  boroughs,  and  to 
indemnify  such  persons  as  have  sustained  loss  thereby*'). 
And  that  the  said  office,  so  held  by  fK  V^  Langridge,  at 
the  respective  times  of  the  granting  of  the  said  charter 
and  the  said  letters  patent,  was  not  at  any  time  or  in 
any  manner  abolished ;  nor  was  W.  V.  Lcmgridge  at  any 
time  or  in  any  manner  removed  therefrom,  otherwise 
than  by  the  deprivation  of  W.  V.  Langridge,  as  such 
clerk  of  the  peace  of  the  county  of  Sussex,  by  reason 
of  the  said  grant  of  the  said  separate  Court  of  quarter 
sessions,  and  of  the  appointment  of  a  clerk  of  the  peace 
for  the  said  borough,  of  certain  fees  and  emoluments 
pertaining  to  his  said  office  for  business  arising  within 
that  part  of  the  said  county  which  is  now  in  the 
said  borough  of  Brighton,  That  the  said  compeoaatioii 
claimed  by  fV.  F,  Langridge  from  the  sidd  Council  of 
the  said  borough  was  in  respect  only  of  the  loss  of 
such  last  mentioned  fees  and  emoluments ;  and  that  the 
said  determination  by  the  Council  was  made  under  the 
supposition  that  the  loss  of  such  fees  and  emoluments 
by  reason  of  the  said  grant  of  a  separate  Court  of 
quarter  sessions  for  the  borough  and  of  the  appointment 
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county  had  duties  confined  to  the  area  of  any  old  or  new 
borough.  [Coleridffe  J.  In  some  boroughs  the  jurisdic- 
tion was  formerly  much  larger  than  it  is  since  the 
Municipal  Corporation  Act ;  for  instance,  in  some  cases 
there  was  a  capital  jurisdiction.  Has  compensation  been 
given  to  the  old  oflScers  in  such  cases?]  Probably  not: 
but  there  the  office  has  not  been  abolished  nor  the 
officer  removed. 


Phipson^  contrL  An  office  is  abolished,  within  the 
meaning  of  sect  66  of  stat.  5  &  6  fFI  4.  c.  76.,  only 
when  it  ceases  to  exist.  The  word  '^county"  was  pro- 
bably inserted  with  a  view  to  cities  which  were  counties 
of  themselves.  [M  Chambers.  That  would  not  be 
necessary:  sect  142  includes  all  such.  Cramptan  J., 
as  to  stat  5  &  6  VicL  c.  111.,  referred  to  Regina  v. 
Council  of  Manchester  (a).]  It  is  observable  that,  in 
sect  2  of  stat  5  &  6  VicL  c.  111.,  the  words  ''or  who 
shall  have  been  deprived  of  any  part  of  the  fees  and 
emoluments  of  his  office,"  are  inserted :  these  words  are 
not  in  sect  66  of  stat  5  &  6  ^.  4.  c.  76. ;  which  suggests 
the  inference  that  the  section  last  named  did  not  include 
such  a  case  as  the  present  Now  stat  o  &  6  Vict,  c.  111. 
does  not  apply  to  corporations  created,  like  BrigkUm^ 
after  that  Act  passed.  The  office  of  the  clerk  of  the 
peace  of  the  county  is  still  exercised  within  the  area  of 
the  new  borough :  there  is  no  non  intromittant  clause : 
the  county  magistrates  may  still  commit  for  an  offence 
committed  within  the  borough.  There  is  no  clerk  of 
the  peace  of  the  county  except  the  prosecutor.  [Wight^ 
man  J.     Is  not  the  prosecutor  at  any  rate  entitled  to  the 


(a)  9  Q.  B,  458.    See  p.  466. 
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7L  18#.  which  the  Corporation  has  allowed  ?  Regina  ▼. 
The  Majfcr^  jfc.,  of  Sandwich  (a).]  It  should  seem  not : 
bat  the  question  does  not  arise  on  this  demurrer.  The 
2d  and  3d  sections  of  stat  16  &  17  Vict  c.  79.  are  not 
my  intelligibly  worded:  but  they  appear  to  be  con- 
finedy  in  their  provisions,  to  boroughs  mentioned  in  the 
Schedule  to  stat  5  &  6  ^.  4.  c.  76.,  and  to  boroughs 
created  subsequently  to  that  Act,  but  before  stat.  16  &  17 
Fiet  e.  79.  That  stat  5  &  6  Fict  e.  111.  does  not  apply 
to  BrighUm  i^pears  from  stat  18  &  19  Vict  c.  31.,  con- 
6nniDg  the  incorporation  of  Briphion,  which,  had  stat 
5  &  6  Fict.  c.  111.  been  applicable,  would  have  been 
uDoeoeasary. 


1857. 

The  Queen 

▼. 
Council  of 
Bkiohtov. 


3£,  Chambers,  in  reply.  The  office  is  abolished  by 
what  has  taken  place,  just  as  that  of  county  coroner 
11  abolished  by  the  appointment  of  a  borough  coroner 
under stot  5  &6  JF.A.c.  76.  s.  62. 


Loid  Campbell  C.  J.     I  am  of  opinion  that  the 

pcQsecutor  is  not  entided  to  compensation.    I  regret 

dial  we  must  so  decide  ;    because  he    certainly   has 

nffered  a  material  diminution  of  profits.     But  we  have 

iM>  power,  beyond  what  the  Legislature  has  given,  to 

«wud  compensation.    I  agree  that  a  liberal  construction 

iitobe  put  on  the  statute,  and  this,  not  merely  from  my 

own  inclination,  but  because  I  am  convinced  that  it  has 

^^p  been  the  intention  of  the  Legislature  to  compen- 

"^  bt  private  loss.     The  question  turns  on  sect  66  of 

■^5&6  »^.4.  c.  76.;  for  I  think  stat  16  &  17  Vict. 

^  79.  neither  hurts  nor  aids  the  case  of  the  prosecutor. 

'^Ckmbers  says  the  office  has  been  abolished;    it 

(«)  2  Q.  B,  895. 
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The  QuxEH 

T. 

Council  of 
Bbiohtoit. 


certainly  is  not  a  case  of  removal  from  oflBce.     Bat  how 
can  we  say  that  the  office  has  been  abolished?    The 
prosecutor  was  long  ago  appointed  clerk  of  the  peace 
for  the  county ;  and  he  is  so  still.    But  it  is  said  that  the 
office  is  abolished,  quoad  the  area  of  the  Corporation  of 
Brighton.  That,  however,  is  not  so :  he  has  duties  to  per- 
form in  Brighton.     Thus,  in  respect  of  the  list  of  county 
voters  having  their  property  in  Brighton^  he  has  the  same 
duties  to  perform  as  before.     The  office  therefore  is  not 
abolished ;  and  the  case  resolves  itself  clearly  into  a  case 
of  diminution  of  profits.     We  do  find  a  provision  fiir 
compensation   in  respect  of  such   diminution   in  stat 
5  &  6  VicL c.  111.  s.  2. :  but  that  statute  is  inapplicable 
to  Brighton ;  and  no  such  provision  is  to  be  found  in 
Stat  5&6  fr.A.c.  76. 


Coleridge  J.  I  am  of  the  same  opinion.  The 
language  of  sect.  66  of  stat.  5  &  6  fT.  4.  e.  16.  k 
**  every  officer  of  any  borough  or  county,**  **  whose  office 
shall  be  abolished,  or  who  shall  be  removed  firom  his 
office."  Before  we  can  act  upon  this,  we  must  see  that 
all  the  particulars  are  made  out.  If  any  thing  had 
hsppened  which  took  the  district  altogether  out  of  the 
county,  I  am  not  prepared  to  say  that  we  might  not 
apply  a  liberal  interpretation  to  such  a  case :  it  is  not 
necessary  to  pronounce  an  opinion  as  to  this:  but  I  do 
agree  with  the  view  taken  by  this  Court  in  Bex  ▼•  Tke 
May  or y  ^c,  of  Bridgewater  {a\  that  the  statute  ought  to 
be  interpreted  liberally,  in  order  that  no  injustice  shouU 
be  done  to  an  individual  for  the  public  benefit  But 
here  the  prosecutor  was  clerk  of  the  peace  for  the  whole 
county,  BriglUon  included.    That  office  is  not  abolished ; 

(a)  ^A.^B.  339. 
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sah'rdaif.       The  Guardiaiis  and  Overseers  of  Leeds  agamst 

Jdnmarp  34tn.  "^ 

The  Guardians  of  the  poor  of  The  Wakbfeeld 
Union  and  The  Overseers  of  the  poor  of  the 
township  of  Wakefield. 

A  paqMT,        'T^HIS  was  a  case  stated  by  consent,  under  stat.  12  &  13 

having  the  i  ^         <••  r 

lutus  ol  irre-  VicL  c.  45.  s.  1 1.,  apon  an  appeal  by  The  Guaxdians  of 

JL  bj  Tinae  of  the  poor  and  The  Overseers  of  the  poor  of  the  township 

c  66.,  while      ^f  '^^^^>  iu  the  West  Riding  of  Yorkshire,  against  an 

fora^porarr  ^^^^  under  the  hands  of  two  justices  of  the  same 
puipoMDot       Riding. 

lach  a8  to  ° 

break  the  Qn  7th  Julu,  1856,  Bessev  Thorpe  was  at  the  house  of 

•Utut,  became  ^'  ^  ^  r 

lunatic,  and      her  sbter  in  the  township  of  Wak^Id,  in  the  Wdh^fiM 

was  removed 

bj  a  jnatioe'g  Poor  Law  Union  (in  the  West  Riding  of  YarUhirt),  and 
lunatic  aiylum.  was  then  of  uusound  mind  In  consequence  thereof  she 
»ie^wa8  8etUed  1^^^,^  chargeable  to  the  township  of  Wa!kefidd,u^ 

un^f  ThcT^  on  the  last  mentioned  day,  was  taken  as  a  pauper  lunatic, 
J''*"*^<'J^J^  under  an  order  of  a  justice  of  the  peace  made  in  pur- 
(16&17  Fict  suance  of  The  Lunatic  Asylums  Act,  1853,  fixHn  the 
102,  justices  township  of  Wak^ld  to  the  Lunatic  Asylum  of  the 
make  an  order  West  Riding  of  Yarkslure,  wherein  she  has  remained 
ment  of  ex!^^~  ^^^^  ^ince  under  the  same  order.  She  waa^  when  so 
ven^m^  sent  to  the  said  Asylum,  and  still  is  of  unsound  mind, 
i^l^e  ^^  ^  proper  person  to  be  taken  chaige  of  and  dftfaiwd 
exammation,     under  carc  and  treatment 

removal,  mam- 

tenance,&c.  The  expences  of  examination,  bringing  befiire  the 
justice,  conveyance  to  the  Asylum,  and  of  subsequent 
maintenance  therein,  have  been  incurred  by  the  board 
of  guardians  of  the  fFahffield  Union  on  behalf  of  the 
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1857.        Sbe  was  not  taken  back  to  Leeds^  where  her  husband 

GuiirdUns  o7  *^^  children  then  resided ;  but,  the  relieving  officer  of 

Leeds       ^j^^    Wakefield  Union   having   administered  relief  she 

Goardiansof   ^^s  Sent  directly  from  the  said  township  of  Wakefield 

to  the  Asylum  as  a  lunatic  chargeable  to  the  Wahefield 

Union. 

The  township  of  Leeds  is  subject  to  a  separate  board 
of  guardians  of  the  poor. 

The  guardians  of  the  poor  of  the  Wahefield  Union 
and  the  overseers  of  the  poor  of  the  Wakefield  township^ 
on  29th  September  1856,  obtained  an  order  of  two 
justices  of  the  peace  of  the  said  West  Riding  upon  the 
guardians  and  the  overseers  of  the  poor  of  the  township 
of  Leeds,  adjudging  that  the  lunatic  was  settled  in 
J^nney  but  that,  at  the  time  of  her  conveyance  to  the 
Asylum,  she  was  exempt  frx)m  removal  to  the  place  of 
her  settlement,  or  the  country  of  her  birth,  by  reason  of 
a  provision  of  stat.  9  &  10  Vict  c.  66. ;  and  that  the 
place  wherein  she  had  acquired  such  exemption  was 
the  said  township  of  Leeds,  from  which  township  she 
was  then  irremoveable ;  and  therefore  ordering  the 
guardians  of  the  poor  of  that  township  to  pay  the 
expences  of  examining,  bringing  before  a  justice,  and 
conveyance  to  the  Asylum,  of  the  lunatic  and  of  her 
maintenance  therein,  to  the  date  of  the  order,  and  also 
to  pay  a  weekly  sum  for  her  fixture  maintenance  in  the 
Asylum.  The  grounds  of  adjudication  accompanying 
the  order  allege  '^that  James  Thorpe,  the  husband  of 
the  lunatic,  was,  at  the  time  of  her  conveyance  to  the 
Asylum,  exempt  from  removal  to  the  place  of  his  settle- 
ment or  country  of  his  birth,  by  reason  of  a  proviaoa 
of  the  said  Act  9th  and  10th  Victoria  chapter  66,  (namely) 
by  reason  of  his  having  resided  in  that  township  for 
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1857.  ''That  the  justices  making  the  order  had  no^  tar  the 

GutrdUnsor  i^ssons  Set  forth  in  the  grounds  of  appeal,  jarifldicdoo 

^■^B  to  make  the  same ;  and  that  the  said  order  is  illegaL'* 
^^^  If  the  Court  should  be  of  opinion  that  the  lunatic, 
when  sent  to  the  Asylum  as  aforesaid,  was  not  exempt 
firom  removal  to  the  place  of  her  settlement,  and  that 
the  said  order  of  the  29th  day  of  September  1856  for 
her  maintenance  in  the  Asylum  ought  to  have  been 
made  upon  the  place  of  her  settlement,  and  not  upon 
the  township  of  Zeetb,  then  the  said  order  is  to  be 
quashed :  if  otherwise,  it  is  to  be  conBrmed. 

Pieheringf  iot  the  respondents.  The  order  was  pio- 
perly  made  on  Leeds,  under  The  Lunatic  Asylums  Act, 
1853  (16  &  17  Vict.  c.  97.>  By  sect  102  of  that  Act, 
the  expences  incurred  since  29th  September  1853,  in 
respect  of  the  examination  &c.  *'  of  a  pauper  lunatic 
heretofore  or  hereafter  removed  to  an  asylum,*  &&, 
''under  the  authority  of  this  or  any  other  Act,  who 
would,  at  the  time  of  his  being  conveyed  to  such 
asylum,**  &c.,  "  have  been  exempt  firom  removal  to  the 
parish  of  his  settlement  or  the  country  of  hb  birth  by 
reason  of  some  provision  in"  stat  9  &  10  FicL  e.  6&, 
<«  shall  be  paid  by  the  guardians  of  the  parish  wherdn 
such  lunatic  shall  have  acquired  such  exemption  if  sodi 
parish  be  subject  to  a  separate  board  of  guardian^**  &a, 
or  the  overseers  of  such  parish,  or  the  union  in  whidi 
it  is  comprised,  where  there  is  no  such  board;  "and 
no  order  shall  be  made  under  any  provision  contained 
in  this  or  any  other  Act  upon  the  parish  of  the  settle- 
ment in  respect  of  any  such  lunatic  pauper  during  the 
time  that  the  above  mentioned  charges  are  to  be  paid 
and  charged  as  herein  provided  :**  and  sect.  5  of  stat 
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IS  &  IS  Vkt  c  103.  is  repealed.   Sect  95  bad  imposed  1357. 

die  liafailitj  od  the  psrish  fix>m  whidi  the  removal  takes  o„,rfi,„  „f 

place,  till  odterwise  adjudged ;  sect  97  on  the  parish  of  ^■■o" 

fletdemeat,  upon  adjudication  of  lettlement ;  and  here  Guvdiaos  of 

,      ,  *  WAKSnKLD. 

U  M  adjudged  that  the  setdement  is  in  2%om€.  Bat 
neither  of  these  sections  takes  eflfect  in  the  case  of  a 
pokier  famatic  who  has  the  status  of  irremoveability. 
Tlie  case  is  not  yaried  by  the  pauper  having  been 
casually  at  JfdktfiM:  she  had  not  gone  thither  to 
settle :  had  she  not  been  a  lunatic,  relief  given  to  her 
in  fFakffidd  would  have  been  given  as  relief  to  casual 
poor,  not  therefore  justifying  a  removal  to  the  place  of 
settlement:  and  the  lunacy  makes  no  difference.  The 
TCBdenoe  in  LeedM  was  never  broken,  either  by  the 
teiporaiy  visit  to  Wakefield  or  the  removal  to  the 
Lnnatic  Aflylnm.  The  facts  of  this  case  are  like 
tfaoie  in  Begma  v.  SL  Leonard^  Shoreditch  (a),  where 
a  eawil  absence  firom  the  parish  of  settlement,  with 
animna  revertendi,  did  not  relieve  the  parish  from  the 
espenee  to  which  it  was  subjected  under  stat  8  &  9  Vkt 
CL  128.  Si  62.:  and  the  same  principle  must  apply  to 
die  praviaoDS  of  stat  16  &  17  VicL  c  97.  s.  102. 

JZL  McJk  contra.    The  exemption  firom  removal,  im- 

poaad  by  stat  9  &  10  Vkt.  c.  66.,  is  an  exemption  firom 

pfajaical  removal     Had  the  pauper  been  resident  at 

Wlak^ldd,  she  would  have  been  removeable  thence  to 

Tkormn^  if  permanentiy  chargeable.   Now  the  lunacy  pro- 

dooes  a  permanent  chaigeability.     At  the  time  of  the 

leawval  finom  Wak^Jd^  the  pauper  was  neither  remove- 

dde  DOT  inemoveable  from  LeedM,  not  being  there  in  hci ; 

(a)  14  Q.  B.  340. 
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1857.  acicl  sect  102  of  stat  16  &  17  VicL  c  97.  has  no  appli- 
GuardiADs  of  catioD.  That  section  is  in  the  nature  of  a  proviso  on 
Leeds  ^^^  earlier  sections.  Sect  95  makes  the  parish  fix>ni 
Guardians  of  ^hich  the  removal  takes  place  chargeable,  onless  there  is 
an  adjudication  of  settlement,  or  a  fiulure  to  ascertain 
it;  sect  97  imposes  the  chargeability  on  the  parish  of 
settlement  upon  such  adjudication ;  sect  98  imposes  it 
on  the  county  when  it  is  shewn  that  the  settlement 
cannot  be  ascertained.  Where  a  pauper  has  no  known 
settlement,  and  thus  is  irremoveable,  the  consequences 
annexed  by  stat  11  &  12  Fiet  c.  110.  s.  S.  to  the 
statutory  irremoveability  under  stat  9  &  10  Vict,  c  96. 
do  not  apply,  though  the  pauper  has  a  five  years*  resi- 
dence; Regina  v.  Bennett  (a):  and  the  same  must  be 
true  of  the  substituted  provisions  of  stat  16  &  17  Vkt 
c.  97.  s.  102.  There  are  no  words  expressly  giving  the 
power  to  make  such  an  order  as  this,  as  there  are  in  the 
cases  under  sects.  95,  97  and  98 :  no  mandamus  oould 
issue  to  compel  the  making  of  such  an  order:  sect  102 
merely  abridges  the  power  under  the  earlier  sections. 
But,  when  there  is  a  statutory  irremoveabili^  fix>m  the 
parish  whence  the  actual  removal  is  made,  the  order 
must  be  made  upon  that  parish,  by  sects.  95,  96,  sects. 
97  and  98  becoming  inoperative  by  sect  102 :  so  that 
this  construction  satisfies  every  case ;  for,  in  every  other 
case,  the  question  will  arise  only  between  the  removing 
parish  and  the  parish  of  settlement  and  the  county ;  and 
then  there  are  express  words  authorizing  the  order* 

Lord  Campbell  C.  J.    We  all  agree  that  these  ex- 
pences  must  be  borne  by  Leeds.    The  words  of  sect  102 

(a)  3  E.^  B,  341. 
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Muidqr,         Chablbs  Huufbet  ogoinst  Henbt  Goubthqrn 

Dale,  William  Henbt  Mobgan  and  Thomas 
Morgan. 


Defendant,  a 
broker,  being 
employed  by 
S,  to  porcfaaae 
oil,  signed  a 
note  a8  fol- 
lowi:  '«Sold 
this  day,  for 
Mesare.  7.,** 


'T^HE  declaration  allied  that  defendants  bargained  fo 
and  bought  of  the  plaintiff,  who  at  the  request  of 

the  defendants  sold  to  them,  a  large  quantity,  to  wit  ten 

tons,  of  linseed  oil  at  and  for  a  certain  price,  to  wit  442. 

per  ton,  red  tare  and  usual  draft,  to  be  free  delivered 
Kl^CT^'to  ^"™g  ^®  ^^  fourteen  days  of  Fdfruary,  A.  d.  1856, 
our  principals,    and  to  be  paid  for  in  ready  money,  allowing  2^  per  cent 

ten  tons  of 
linseed  oil," 
&C. ;  *'qaaiter 
percent, 
orokerage  to" 
defendant. 
This  note 
defendant 
delivered  to 
Messrs.  T» 


discount.  And,  although  the  time  for  the  delivery  and 
acceptance  of  the  said  goods,  pursuant  to  the  said  con- 
tract, had  elapsed  before  the  commencement  of  this  suit, 
and  the  plaintiff  was  ready  and  willing  and  ofiered  to 
deliver  the  said  goods  to  the  defendants,  pursuant  to  the 
Defendant  did   gjQ(j  contract,  and  dulv  performed  all  conditions  &c., 

not  disclose  "^    *^ 

tbe  name  of      yet  defendants  did  not  nor  would  accept  or  pay  for  the 

his  principal,  ^ 

i9.,  who  became  said  goods,  or  any  part  thereof,  pursuant  to  the  said 

did  not  accept   Contract,  but  wholly  neglected  &c. 

tiff^ensned'       Plea:   That  defendants  did  not  bargain  for  and  bay 

defendant  for 
not  accepting 
the  oil,  laying 
the  sale  as  by 
himself  to 
defendant 
Defendant 
denied  the 
contract. 
On  the  trial. 


of  plaintiff  the  said  linseed  oil,  or  make  the  said  contract 
as  alleged     Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  London  Sittings 
in  Easter  Term,  1857,  the  following  facts  appeared,  as 
stated  in  the  judgment  afterwards  delivered,  post,  p.  272. 


plaintiff  proYed 

a  custom  in  the  trade  that,  when  a  broker  purchased  without  disclosing  the  name  of  his 

principal,  he  was  liable  to  be  looked  to  as  purchaser. 

Held :  that  evidence  of  the  custom  was  admissible,  as  not  contradicting  the  written 
instrument  but  explaining  its  terms,  or  adding  a  tacitly  implied  incident ;  and  that  the 
action  lay. 


T. 

Dalk. 
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1857.  objection,  that,  according  to  the  usage  of  the  trade, 
whenever  a  broker  purchased  without  disdoeing  the 
name  of  his  principal,  he  was  liable  to  be  looked  to 
as  the  purchaser.  In  this  case  the  defendants  had  not 
disclosed  their  principal's  name  till  an  unreasonable 
time  after  the  contract  made,  and  when  he  had  become 
insolvent" 

On  this  evidence,  the  counsel  for  the  defendants 
contended  that  the  contract  between  the  parties,  as  laid 
in  the  declaration,  was  not  proved.  A  verdict  was 
taken  for  the  plaintiff,  leave  being  reserved  to  move 
for  a  nonsuit 

In  the  same  Term  Manisty  obtained  a  rule  Nisi  for  a 
nonsuit  on  the  following  grounds:  ^^ First,  that  there 
was  no  evidence  of  the  alleged  contract  of  sale  and 
purchase ;  Second,  that  evidence  of  alleged  custom  not 
admissible" :  or  for  a  new  trial  on  the  ground  of  surprise ; 
which  was  not  insisted  upon  in  argument 

In  last  Term  (a), 

PigM  Serjt  and  Kemplay  shewed  cause.  There  was 
evidence  making  the  defendants  liable  as  purchasers. 
The  note  signed  by  them,  indeed,  describes  them  as 
selling  for  Thomas  ^  Moore  ;  but  it  goes  on  to  state  the 
sale  to  be  made  **to  our  principals":  they  are  therefore, 
on  the  face  of  the  note,  agents  for  undisclosed  principals, 
who  are  the  purchasers :  and  this  renders  them  person- 
ally liable,  though  the  principals  might  also  be  sued; 
Thomson  v.  Davenport  (b)  and  Smithes  note  on  that 
case  (c);    Story  s  Commentaries  on  the  Law  of  Agency^ 

(a)  November  4th,  1857.      Before   Lord    CampbeO  C.  J.,    Cokrijge, 
Wightman  and  Erie  Js. 
(h)  9  P.  4-  C.  78.  (c)  2  Lea.  Co.  297  (4th  ed.) 
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1857.       referred  to.     Truetnan  v.  Loder  (a)  may  be  cited  as 
HuMfRxr     opposed  to  this.    The  marginal  note  there  states  that 

Dikj.!  '^evidence  was  ofiered,  by  defendant,  of  a  custom  in  the 
tallow  trade  that,  on  such  contracts  as  the  abov^  'a 
party  might  reject  the  undisclosed  principal,  and  look  to 
the  broker  for  the  completion  of  the  contract.'  Held 
inadmissible,  as  varying  a  written  contract**  There  the 
broker,  acting  fixr  both  parties,  signed  a  bought  note 
beginning  *^  bought  for  21,"  the  plaintiff,  and  a  sold  note 
banning  "  sold  for  £21,"  who  represented  the  defendant, 
<'to  my  principals,"  not  named;  and  the  attempt  was  to 
get  rid  of  the  liability  of  the  defendant,  as  principal  vender; 
it  was  held  that  this  could  not  be  done ;  but  it  is  here 
contended  only  that  the  evidence  may  be  given  to  fix  the 
principal,  which  accords  with  Mr.  SmiMa  rule,  and  does 
not  contradict  TVueman  v.  Lader  (a).  So  in  Magee  v. 
Atkinson  (i),  where  the  broker  was  held  liable,  the 
evidence  rejected  was  not  of  a  custom  charging  the 
agent.  In  Qxrr  v.  Jcusksan  (c)  it  was  held  that  evidence 
might  be  given  to  shew  that  a  party,  describing  himself 
in  a  written  contract  as  agent,  was  in  feet  a  principal. 
So,  conversely,  in  Schmaltz  v.  Aveiy  (if),  it  was  held  that 
a  party,  who  had  signed  a  written  contract  expressing 
that  he  acted  for  another,  might  still  prove  himself  to  be 
principal  The  defendants,  therefore,  are  here  liable; 
and  they  are  liable  to  the  plaintiff,  who  has  a  right  to 
sue  on  the  contract  made  by  his  broker,  if  the  state  of 
accounts  between  the  other  parties  be  not  disturbed 
thereby. 

Manistt/f  contra.    The  note  signed  by  the  defendants  is, 
at  any  rate,  not  in  the  ordinary  form  of  a  contract  between 

(a)  MA.^E.  689.  (6)  3  Af.  4*  IF.  44a 

(«)  7  EMch.  382.  (rf)  16  Q.  B.  656. 
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]  S57.  This  was  a  role  to  enter  a  noDsoit :  and  the  tads,  upon 

HoMFRET      which  the  question  to  be  decided  arises,  appear  to  be 

dIlb.        ^®  following.    (EQs  Lordship  then  stated  the  fiicts  as 
ante,  p.  267.) 

It  was  then  objected  that,  upon  this  state  of  hcta, 
there  was  no  evidence  of  any  contract ;  but,  if  of  any, 
that  it  was  of  a  contract  between  Thomas  tf  Moore  and 
the  defendants,  not  of  a  contract  between  the  plaintiff 
and  them.  And,  upon  the  argument,  the  admisdbility  of 
the  evidence  of  usage  was  debated ;  upon  which  there- 
fore it  will  be  necessary  for  us  to  express  our  opinion. 

Upon  consideration,  we  think  that  there  is  no  founda- 
tion for  either  objection.  Parol  evidence  was  clearly 
admissible  to  shew  the  circumstances  under  which  the 
contract  was  made,  and  the  relation  of  the  plaintiff  and 
defendants  to  it,  and  to  each  other,  in  respect  of  it.  It 
was  shewn,  then,  without  the  help  of  usage,  that  the 
plaintiff  was  the  owner  of  the  oil,  and  that  ITicmas  ^ 
Moore  were  employed  by  him  to  sell  it.  By  the  note 
first  stated,  the  defendants,  signing  as  brokers,  say  that 
they  have  sold  for  Thomas  %  Moore  to  their  own  prin- 
cipals, whom  they  do  not  name,  but  for  whom  they,  by 
necessaiy  implication,  say  that  they  have  bought.  It 
cannot  be  doubted  that,  although  they  say  in  the  note 
that  they  have  sold  for  Thomas  8f  Moore,  the  plaintiff 
might  shew  that  JTiomas  Sf  Moore  were  only  his  agents, 
and  that  he  was  in  fact  the  principal  for  whom  the 
defendants  sold,  and  with  whom,  if  with  any  one,  as  the 
seller,  the  contract  was  made.  But  the  defendants  abo 
state  that  they  have  bought;  for  they  say  they  have  sold 
to  a  person  who  is  their  principal,  which  must  mean 
their  principal  as  buyer  in  that  transaction.  Whether 
they  had  authority  from  him,  so  as  to  bind  him  by  their 


Dale. 
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1867.  contract  made  with  their  principal  Bui;  the  plaiDtiff, 
HuMFRET  ^7  ^®  evidence,  seeks  to  shew  that,  according  to  the 
usage  of  the  trade  and  as  those  concerned  in  the  trade 
understand  the  words  used,  they  imported  something 
more :  namely,  that,  if  the  buying  broker  did  not  dis- 
close the  name  of  his  principal,  it  might  become  a 
contract  with  him  if  the  seller  pleased.  Supposing  this 
incident  had  been  expressed  on  the  face  of  the  note, 
there  would  have  been  no  objection  to  it  as  affecting  the 
validity  of  the  contract ;  for  the  effect  of  it  would  only 
have  been  that  the  sale  might  be  treated  by  the  vendor 
as  a  sale  to  the  broker  unless  he  disclosed  the  name  of 
his  principal :  if  he  did,  that  it  remained  a  sale  to  the 
principal,  assuming  of  course  the  broker^s  authority  to 
bind  him.  The  case  would  then  be  analogous  to  diat 
of  the  delivery  of  goods  on  a  contract  of  ^*  sale  or 
return,"  where  the  goods  pass  only  conditionally,  that 
is,  unless  the  buyer,  within  the  limited  or  a  reasonable 
time  if  none  be  limited,  exercises  the  option  of  returning 
them  ;  if  he  does,  the  contract  falls  to  the  ground,  and 
is  defeated,  as  if  it  had  never  been ;  if  he  does  not,  it 
takes  effect  from  the  time  when  it  was  made. 

Whether  this  evidence  be  treated  as  explaining  the 
language  used,  or  adding  a  tacitly  implied  incident  to 
the  contract  beyond  those  which  are  expressed,  is  not 
material  In  either  point  of  view,  it  will  be  admissible 
unless  it  labours  under  the  objection  of  introducing 
something  repugnant  to  or  inconsistent  with  the  tenor 
of  the  written  instrument  And,  upon  consideration  of 
the  sense  in  which  that  objection  must  be  understood 
with  reference  to  this  question,  we  think  it  does  not. 

In  a  certain  sense  every  material  incident  which  is 
added  to  a  written  contract  varies  it,  makes  it  different 
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1857.        parts  could  not  have  iull  effect  given  to  them  if  written 
HuMFBKT     down ;  and  therefore,  when  one  part  only  is  expressed, 

DvLE.  ^^  would  be  unreasonable  to  suppose  that  the  parties 
intended  to  include  the  other  also.  Without  repeating 
ourselves,  it  will  be  found  that  the  same  reasoning 
applies  where  the  evidence  is  used  to  explain  a  latent 
ambiguity  of  language. 

But  here,  if  all  that  the  plaintiff  contends  for  had 
been  expressed,  the  defendants  would  have  contracted 
thus :  *^  We  buy  for  our  principal ;  but,  if  we  do  not.^ 
disclose  his  name  within  a  reasonable  time,  we 
that  you  may  treat  us  as  the  purchasers.'*  And  it  cannol 
be  said  that  the  latter  branch  is  inconsistent  with 
former,  any  more  than  the  power  to  return,  subject 
which  the  goods  pass,  is  inconsistent  with  their 
There  is  a  case  of  Bywater  v.  Rwhardson  (a),  whii 
illustrates  this.  It  was  an  action  of  deceit  for 
breach  of  a  warranty  of  soundness  in  the  sale  of  a  h< 
the  warranty  was  in  writing,  absolute  and  unconditioi 
in  its  form;  and  the  horse  was  unsound.  Yet  it 
held  an  available  defence  to  shew  that,  by  a  rule  of 
repository  at  which  the  horse  was  sold,  known  to 
plaintiff,  all  warranties  there  given  were  to  be  in  force  01 
until  twelve  at  noon  on  the  day  following  the  sale,  unl^ 
meantime  a  notice  of  the  unsoundness,  with  a  certifi< 
from  a  surgeon,  was  delivered  at  the  office.  Here 
rule  known  to  the  parties  is  exactly  analogous  to 
usage  of  trade :  the  warranty  did  not  in  its  terms  im] 
that  it  was  binding  for  all  time  exclusively  of  the  rux^^ 
it  was  not  therefore  inconsistent  with  those  term^  ^' 
import  a  limitation  of  time ;  and,  by  virtue  of  the  k'v-^c 
it  was  held  that  the  parties  had  implicitly  imported-     '^ 

(a)  \  A,^  E.  508. 
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1857.  Loder  must  be  taken  to  have  been  under  another  name)^ 
HuxFBET     ^^  ^  certainly  difficult  to  see:   and  this  difficulty  is 

P^^  pointed  out  in  the  judgment  In  it  the  same  principle 
was  admitted  on  which  the  plaintiff  here  relies:  but  it 
was  thought,  in  the  application  of  that  principle,  that 
the  term  in  question  sought  to  be  annexed  to  the  con- 
tract would  be  inconsistent  with  its  tenor.  We  do  not 
cite  Hodgson  v.  Davies  (a)  as  a  legal  decision  to  be 
opposed  to  this.  Lord  Denman  dealt  with  it  in  the 
judgment  in  question,  and  shewed  how  little  it  can  be 
supposed  to  carry  with  it  of  the  weight  of  Lord  EUen^ 
borough's  opinion.  But  we  refer  to  it  in  connection  with 
Trueman  v.  Loder  (&),  because  both  cases,  we  think, 
disclose  how  entirely  the  minds  of  lawyers  are  under 
a  different  influence  from  that  which,  in  sjpite  of  them, 
will  always  influence  the  practice  of  traders;  which 
practice  creates  the  usages  of  trade.  The  former  dedre 
certainty,  and  would  have  a  written  contract  express  all 
its  terms,  and  desire  that  no  parol  evidence  beyond  it 
should  be  receivable.  But  merchants  and  traders,  with 
a  multiplicity  of  transactions  pressing  on  them,  and 
moving  in  a  narrow  circle,  and  meeting  each  other 
daily,  desire  to  write  little,  and  leave  unwritten  what 
they  take  for  granted  in  every  contract  In  spite  of  the 
lamentations  of  Judges,  they  will  continue  to  do  so ; 
and  in  a  vast  majority  of  cases,  of  which  Courts  of  law 
hear  nothing,  they  do  so  without  loss  or  inconvenience ; 
and,  upon  the  whole,  they  find  this  mode  of  dealing 
advantageous  even  at  the  risk  of  occasional  litigation. 
It  b  the  business  of  Courts  reasonably  so  to  shape  their 
rules  of  evidence  as  to  make  them  suitable  to  the  habits 

(o)  2  Camp.  G30.  (fc)  W  ^.  ^  E.  689. 
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of  gnankind,  and  such  as  are  not  likely  to  exclude  the       1857. 
actual  fiujta  of  the  dealings  between  parties  when  they     humfeey 
are    to  determine  on  the  controversies  which  grow  out       j^^^^ 
of  tliem.     It  cannot  be  doubted,  in  the  present  case, 
that  in  fact  this  contract  was  made  with   the  usage 
ondlerBtood  to  be  a  term  in  it :  to  exclude  the  usage  is 
to  exclude  a  material  term  of  the  contract,  and  must 
lead  to  an  unjust  decision* 

Of  course  this  could  be  no  reason  for  a  decision  con- 
trary to  authority :  but  we  think  any  one  who  reads  the 
jadgment  of  the  Court  in  Trueman  v.  Loder  (a)  with 
attention  will  perceive  how  much  it  was  influenced  by 
a  feeling  of  the  supposed  inconvenience  of  receiving 
any  parol  evidence  in  the  case  of  a  written  contract 
And,  as  it  was  not  necessary  to  the  decision  of  the  case 
then  before  the  Court,  we  are  not  bound  by  it  now ; 
and  we  did  not  hold  ourselves  bound  by  it  in  the  case 
of  Brown  ▼•  Byrne  {b)  when   it  was  brought   to  our 
notice. 

For  the  reasons  we  have  given,  we  are  of  opinion  that 
^  etidence  was  receivable,  and  that  the  rule  to  enter  a 
'^^'DSQit  should  be  discharged. 

Rule  discharged. 

(a)  U  j4.^  E.599,  (6)  '3  E.  Sc  B.  703. 
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Januaty  27th. 


Under  Tho 
Nnitances 
Removal  Act 
lor  England^ 
1855  (18  &  19 
Viet,  c.  121.), 
the  sanitary 
inipector  for 
The  Local 
Aathority  of 
a  dbtrict  ob- 
tained an  order 
of  justices  for 
the  abatement 
of  a  nuisance. 
The  Local 
Authority 
were  requested 
by  the  party 
BggrieYed  by 
the  nuisance 
to  take  steps 
for  enforcing 
the  order,  but 
did  not  do  so. 
This  Court 
refused  an 
application, 
by  the  party 
aggrieved,  for 
a  mandamus 
to  compel 
the  Local 
AuthoritT  to 
enforce  the 
order. 


Ex  parte  Bassett. 

TDOVILL  moved  for  a  mandamus  ordering  Tb 
Board  of  Health  for  the  parish  of  Ham 
county  of  Surrey  to  take  steps  for  enforcing  an  c 
justices.     From  the  affidavits  on  which  the  moti 
founded  the  following  facts  appeared. 

On  2d  Augusty  1856,  two  justices  of  Surrey 
complaint  of  John  Doddrell  on  behalf  of  The 
Authority  (Local  Board  of  Health)  of  Ham^  m 
order  on  John  Parsons^  occupier  of  premises  wit! 
district,  to  cleanse  a  drain  upon  the  premises,  pr 
the  satisfisiction  of  the  justices  to  be  a  nuisance 
by  his  act  or  default,  within  fourteen  days  fix 
service  of  the  order,  and  to  cease  from  draining  i 
same,  and  to  pay  XOs.  costs:  and,  if  the  order  foi 
ment  should  not  be  complied  with,  the  justices  aut 
and  required  Doddrell,  from  time  to  time,  to  enU 
the  premises,  and  to  do  all  such  works,  matte 
things  as  might  be  necessary  for  carrying  the  ore 
full  execution  according  to  The  Nuisances  Remo 
for  Englandy  1855  (18  &  19  VicL  c/l2L). 
Bassett,  the  party  on  behalf  of  whom  the  present 
was  made,  was  interested  in  the  removal  of  the  ni 
as  the  drain  ran  past  his  premises,  and  was  injui 
health.  Doddrell  was  sanitary  inspector  to  Tb 
Authority.  Doddrell  vraa  afterwards  requested  i 
this  order  on  Parsons,  which  he  refused  to  do : 
18th  November  1855,  at  the  request  of  Bassett,  tl 
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to  the  jostices  caused  a  copy  of  the  order  to  be  served        1357. 

upon  Panon$  ;  and  Parsons  had  not  appealed.     On  2d       Exvtrte — 

Januay,  1857,  Bassett  served  a  notice  on  Doddrell,      Bassbtt. 

coDtuning  a  copy  of  the  order,  and  a  statement  of  its 

having  been  served  upon  Parsons^  and  that  no  steps  had 

been  taken  by  Parsons  to  abate  the  nuisance  or  comply 

with  the  order ;  and  adding :  **  I  have  therefore  to  request, 

■  a  party  interested  in  the  removal  of  the  said  nuisance, 

that  joa  will  forthwith  enforce  the  said  order,  and  put 

in  execution  the  provisions  of  the  above  Act  against  the 

Mid  John  Parsons,**    A  similar  order  was,  on  the  same 

d^i  served  by  Bassett  upon  the  chairman  of  The  Local 

Anthority.    On  17  th  January ^  Bassett  served  another 

ootioe  OQ  Doddrellf  referring  to  the  former  notice,  and 

ftitiif  that  the  nuisance  still  existed,  and  that  no  steps 

had  been  taken  by  Parsons  to  abate  it,  or  comply  with 

the  Older;  and  adding:  '*I  therefore  again  request,  as  a 

P^  interested  in  the  removal  of  such  nuisance,  that 

7^  will,  within  seven  days  from   the  service   hereof, 

^^Am  the  said  order,  and  put  in  execution  the  provisions 

^  the  above  Act  against  the  said  John  Parsons:  and,  in 

d^t  of  your  compliance  with  this  request,  I  hereby 

pt  jott  notice  that  I  shall  apply  to  the   Court  of 

wen'a  Bench  for  a  writ  of  mandamus  against  you, 

^  take  such  other  proceedings  as  I  may  be  advised.** 

On  the  same  day  Bassett  served  a  similar  notice  on  the 

^^wman  of  The  Local  Authority.     Bassett  now  deposed 

^  the  noisance  still  existed ;  that  no  step  had  been 

'^  by  Parsons  to  abate  it  or  obey  the  order;  nor  had 

The  Local  Authority,  or  any  person  on  their  behalf,  or 

^J  person  whosoever,  taken  any   step   to  abate  the 

Nuance  or  enforce  the  order;   that  Parsons  was  still 

^^^^i>pier,  and  was  also  one  of  the  committee  of  Tbe 

^  Authority. 


BA88ETT. 
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1857.  Bmnlly  in  support  of  his  motion.    It  is  the  doty  o 

Ex  parte  '^^  Local  Board  to  proceed.  Under  sect  10  of  TT* 
Nuisances  Removal  Act  for  England^  1855,  any  peisoi 
aggrieved  by  a  nuisance  may  give  notice  to  The  Loca 
Authority ;  and  that  has  been  done  by  BassetL  Then 
under  sect.  12,  The  Local  Authority  is  to  apply  for  tb 
order  of  the  justices,  and,  under  sect  14,  The  lioca 
Authority  is  to  enforce  the  order  of  the  justices  fo 
abatement  and  prohibition,  charging  the  costs  to  tb 
person  on  whom  the  order  is  made,  who  is  liable  U 
penalties  for  his  default  or  disobedience  to  the  pro 
hibition.  [Lord  Campbell  C.  J.  Has  not  the  Loca 
Authority  a  discretion?]  There  must  be  some  mean 
of  enforcing  the  Act  on  behalf  of  an  aggrieved  party 
it  does  not  appear  what  means  there  are  except  thioo^ 
the  action  of  The  Local  Authority,  which,  by  sect.  38 
is  to  recover  the  penalties  and  apply  them. 

Lord  Campbell  C.  J.  But  this  is  not  obligatory  oi 
The  Local  Authority ;  and  therefore  we  cannot  gran 
a  mandamus.     There  will  be  no  rule. 

CoLERmoE  J.  concurred. 

(WioHTMAN  J.  was  absent) 

Crompton  J.  concurred. 

Rule  refiised 
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1857.        and  second  counts   mentioned^  and  while  the   monej 

CuRLBwis^  ^*laimed  in  the  declaration  in  respect  of  the  causes  o 

.  ^' .         action  in  the  said  first  and  second  counts  mentioned  wai 

Lord 

MoRHiHOToii.  due  and  payable  from  the  said  J.  F.  H.  T.  L.  WeUedtx 
to  plaintiff,  plaintiff,  for  the  recovery  of  the  money  8< 
claimed  in  respect  of  the  causes  of  action  in  the  saic 
first  and  second  counts  mentioned,  by  Oliver  Richardi 
his  attorney,  sued  and  prosecuted,  and  caused  to  b 
issued,  out  of  the  Court  of  Queen's  Bench  a  sammooi 
dated  22d  of  February  1851,  the  day  on  which  it  was 
issued,  commanding  the  intestate,  within  eight  dayi 
after  service  inclusive  of  the  day  of  service,  to  caoac 
an  appearance  to  be  entered  in  an  action  of  debt  a 
the  suit  of  plaintiff,  with  notice  that,  in  default  of  hii 
so  doing,  plaintiff  might  cause  an  appearance  to  Im 
entered  &c.  That  the  writ  was  issued  within  six  yean 
next  after  the  accruing  of  the  causes  of  action  in  thi 
first  and  second  counts  mentioned.  That  on  16tli 
July  1851,  being  within  one  calendar  month  next  aftei 
the  expiration  of  the  said  writ  including  the  day  ol 
expiration,  the  writ  was  in  due  form  &c.  returned  bj 
O.  Richards,  plaintiff's  attorney.  Nan  est  inventus,  and,  on 
the  same  day,  entered  of  record :  that  on  the  same  day, 
being  within  one  calendar  month  &c.,  and  during  the 
life  time  of  J.  F.  H.  T.  L.  Wellesley,  plaintiff,  for  the 
recovery  of  the  said  money  claimed  in  the  dedaradoc 
in  respect  of  the  causes  of  action  in  the  first  and  second 
counts  mentioned,  by  O.  R.  his  attorney,  sued  &c.,  io 
due  form  &&,  in  continuation  of  the  first  mentioned  writ, 
another  writ  of  summons,  dated  16th  July  1851,  the  day 
on  which  it  was  issued,  commanding  and  giving  nodce 
(as  before),  containing  a  memorandum,  indorsed  thereon, 
specifying  the  date  of  the  first  mentioned  writ  and  of  its 
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^^Um   That  J.  F.H.  T.  L.  WeUesley  was  never  served        1857. 
**Ui,  aod  never  appeared  to,  either  of  the  writs ;  and     ^^^^^^ 
'^'^tntiff  never  appeared  for  him ;   and  no  declaration         ,  ^« . 

*  *■  Lord 

ever  filed  or  delivered  in  either  of  the  said  actions ;  Mornington. 


L  S 


no  proceedings  to  outlawry  were  taken  in  either 
them.    That  the  writs*' were  so  issued,  and  such 
P^X>oeedings  were  thereupon  had,  as,  according  to  law 
the  statutes  in  that  behalf,  was,  at  the  times  of  the 
of  the  said  writs  and  of  such  proceedings  being 
respectively,  requisite  and  necessary  for  the  purpose 
preventing  the  operation  of  the  statutes  for  limiting 
oommencement  of  actions ;  and  that  the  said  writs 
ere  80  issued,  and  such  proceedings  had  thereon,  as  by 
statute''  &c.  (2  &  3  W.^c.  39.)  ''is  enacted  to  be 
and  requisite  for  the  purpose  of  rendering 
^   fint  vrrit  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of  an 
•ciion  may  be  limited  in  cases  where  the  defendant  is 
<Hil  anested  on  such  writ,  or  served  therewith,  or  pro- 
^mGogs  to  or  towards  outlawry  had  thereon.''    "That, 
^p  to  and   at   the    time   of  the   death   of  the    said 
^•F.H.  T.  L.  Wellesley^  the  said  first  mentioned  writ 
^*H»  according  to  the  practice  of  the  said  Court  and 
Ui  doe  form  of  law,  continued   and  depending  and 
ondetermined   in    the   said    Court."     That,  on  23rd 
^letokr  1851,   '*  being  after  the   issuing  of  the  said 
scoondly  mentioned  writ,  and  before  the  lapse  of  four 
^deodar  months  fix>m    the   date   and  issuing  thereof 
'opecdvely,  and  vnthin  six  years  next  before  the  com- 
venoement  of  this  suit,  the  said  J.  F.  H.  T.  L.  WeUesley 
^;  and  thereupon  the  said  first  and  secondly  men- 
^^^  writs  abated;  and  the  said  action  so  begun  was 
«^ and  determined.'*    "That  thesaid  J.i^  A  7.2:. 
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1857.        fFeUesky  died  intestate;  and  that  after  the  death  of  th< 

CuRLKwi8~  ^^^  *^*  ^'  ^  ^'  ^*  '^^^^  the  defendant  becanu 
jj^  sach  administrator"  &c.  '*of  the  said  J.  F.  H.  T.  L 
MoRNiHQTON.  WeUesUtf  deceased,  as  in  the  declaration  mentioned*  An^ 
thereupon  the  plaintiff  commenced  this  suit  against  the 
defendant,  as  such  administrator,  amongst  other  things 
for  the  recovery  of  the  money  claimed  in  the  dedaration 
in  respect  of  the  causes  of  action  in  the  said  first  and 
second  counts  of  the  declaration  mendoned.**  ^Thal 
this  suit  was  commenced  within  a  reasonable  time  in 
that  behalf  after  the  death  of  the  said  J.  F.  H.  T.  L. 
fFelksIeyy  and  within  a  reasonable  time  in  that  bebali 
after  the  defendant  became  such  administrator  as  afbrn- 
said,  and  within  the  space  of  one  year  next  after  the 
defendant  became  such  administrator  as  aforesaid,  and 
within  the  space  of  one  year  next  after  the  time  when 
it  first  became  possible  to  issue  any  writ  against  an} 
personal  representative  of  the  said  J.  F.  JEL  T.  L 
Wellesley.'' 

Rejoinder :  That,  '*  afler  the  death  of  the  saic 
J.  F.  H.  T.  L.  WelUdey  at  the  time  in  the  said  second 
replication  to  the  second  plea  mentioned,  the  plaintiff 
as  a  creditor  of  the  said  J.  F.  H.  T.  L.  fVeUeslof  deoeawd. 
on"  30th  April  1856,  '*(no  administration  of  the  goodsi 
chattels  and  credits  of  the  said  J,  F.  H.  T.  L,  fFeOedq 
having  been  granted)  did  cause  the  defendant,  as  acJi 
next  of  kin  of  the  said  J.  F.  H.  T.  L.  Welksky,  deceased 
to  be  served  with  a  citation  issued  out  of  the  Prerogative 
Court  of  Canterbury,  for  the  defendant,  as  such  next  o 
kin,  to  accept  or  refuse  letters  of  administration  to  tb 
goods,  chattels  and  credits  which  were  of  the  aaic 
J*  F.  H.  T.  L,  WeUesley^  deceased,  or  shew  cause  wb^ 
administration  should  not  be  granted  to  the  plaintiff  a 
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1857.  Ii&ve  been  sued  oat  within  a  year  after  the  death  of  the 
CuRLEwis  intestate.  In  WUcocks  v.  Huggins  (a)  it  was  held  thai 
1^  an  interval  of  four  years  fix>m  the  death  of  the  firs 
MoRNiNOTON.  plaintiff  (an  executor)  to  the  commencement  of  tbi 
second  action  was  unreasonably  long :  and  it  was  said  bj 
the  Court  *^  that  the  most  that  had  ever  been  allowec 
was  a  year,  and  that  within  the  equity  of  the  proviso  in 
the  statute,  which  gives  the  plaintiff  a  year  to  commena 
a  new  action,  where  the  judgment  is  arrested  or  reversed : 
but  they  said  they  would  not  go  a  moment  fiuther,  fiir  il 
would  let  in  all  the  inconveniences  which  the  statute 
was  made  to  avoid."  It  is,  however,  added :  ^  Indeed  il 
the  second  executor  has  been  retarded  by  suits  about 
the  will  or  administration,  and  he  had  shewn  that  in 
pleading,  it  would  have  been  otherwise,  because  then 
the  neglect  would  have  been  accounted  for."  That  if 
so  here:  the  defendant  abstained  from  taking  out 
administration  till  cited  by  the  plaintiff;  but  that  delay 
could  not  legally  have  the  effect  of  defeating  creditors: 
and,  after  administration  was  taken  out,  there  was  no 
unreasonable  delay. 

Hayes  Seijt,  contrfl.  The  utmost  time  which  will 
be  allowed,  beyond  the  six  years,  after  the  time  has 
once  begun  to  run,  is  to  the  end  of  one  year  from  the 
death  of  the  intestate.  Supposing  the  rule  to  be,  as 
contended  on  the  other  side,  that  a  reasonable  time  is 
to  be  allowed,  then  the  dates  shew  that  more  than  i 
reasonable  time  elapsed  before  the  commencement  d 
this  action.  It  is  for  the  plaintiff  to  shew  on  the  recotd 
that  the  time  is  reasonable.     It  was  not  till  more  than 

(a)  2  Str,  907 ;  S,  C.  FiUgib.  170.  289. 
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1857.  ^h^  ^S^^  <>f  action  was  barred  at  the  expiration  of  th< 
CuRLBwif  ^^^  years.]  No :  the  equity  of  sect  4  preserves  th< 
jTv^  right  for  a  reasonable  time  after  the  intestate's  death 
MoEHiHOTON.  the  extreme  limit  of  which  is  one  year.  [Lord  CampM 
C.  J.  But  it  will  be  contended  that  the  year  mov 
reckon  from  the  grant  of  the  letters  of  administratioD 
Suppose  there  had  been  more  than  five  years  betweei 
the  death  and  the  grant:  could  the  year  have  bees 
reckoned  fix>m  the  death  ?]  That  is  really  the  case  a 
Rhodes  v.  Smethurst  (a).  [Lord  Campbell  C.  J.  Thai 
case  is  not  very  closely  applicable :  no  action  there  haid 
been  commenced  within  the  six  years.]  In  Kiuey  v. 
Heyward  {b)  it  is  said  that  the  reasonable  time  is  a  yeti 
from  the  abatement,  that  is,  from  the  death :  the  decisiooj 
however,  was  reversed  on  a  collateral  point.  It  is  to  be 
observed  that,  in  sect  4,  the  time  limited  is  a  year  fioni 
the  judgment  reversed,  or  judgment  given  against  the 
plaintiff  in  arrest  of  judgment,  or  outlawry  reverae4 
*^  and  not  after :"  the  time  is  not  reckoned  from  the  time 
at  which  there  is  a  party  who  can  sue  or  be  sued :  yet 
often  in  fact  the  course  of  events  might  deprive  the 
party  of  the  benefit  of  the  year,  as  if  the  plaintiff  died 
two  days  after  the  reversal.  By  analogy,  therefore,  the 
time  under  the  equity  of  the  statute  must  be  a  yeai 
from  the  death  itself.  The  loss  of  the  benefit  of  the 
whole  year  is  no  more  contrary  to  the  principle  of  the 
law  than  the  loss  of  a  part  of  the  six  years  when  the 
statute  has  begun  to  run.  [Crompton  J.  Can  we  saj 
that  a  year  is  always  a  reasonable  time  without  reference 

(a)  6  Af.  ^  If.  351.,  in  Exch.  Ch.,  affirming  the  judgment  of  Excb.  in 
Rhode*  ▼.  Smethurst,  i  M,  ^  W.  42. 
{b)  \  LdL  Raym.  432.     S,  C.  1  Lutw.  256. 


292  HILARY  TERM. 

1857.        abatement,  by  the  death  of  the  defendant,  of  an  actu 

Chrlkwis     ^  commenced,  a  reasonable  time  is  allowed  for  coi 

1^         mencing  a  fresh  action.     If  I  had  now  to  construe  tl 

MoRHiKGTOH.  gtatutc  for  the  first  time,  I  might  feel  some  diflScult 

but  the  authorities  clearly  are  in  favour  of  the  plainti 

It  is  argued,  for  the  defendant,  that  a  year  is  the  utmo 

time  that  can  be  allowed.     Is  that  year  to  comment 

fix>m  the  death  or  from  the  grant  of  administraUoi] 

If  from  the  death,  the  privilege  would  often  be  illuaor 

till  there  is  a  representative,  no  action  can  be  brougb 

After  that,  a  year  seems  the  least  that  can  be  alldwc 

for  a  reasonable  time ;  the  representative  should  hai 

so  long  for  looking  about  him.     It  is  said   that  tl 

plaintiff  might  have  used  more  expedition,  and  hm 

0 

made  the  defendant  a  representative  sooner:  but  c 
case  has  been  cited  shewing  that  this  is  laches  on  tl 
part  of  the  plaintiff. 

(Coleridge  J.  was  absent) 

WiGHTBiAN  J.  The  plaintiff  commenced  his  suit  i 
the  lifetime  of  the  intestate,  and  long  before  the  statol 
had  run.  Then  the  intestate  died ;  and  the  writ  in  tl 
present  suit  issued.  The  plaintiff  seeks  to  avail  himse 
of  an  equitable  construction  of  sect.  4  of  stat  21  Jo, 
c.  16.,  as  having  brought  the  action  as  soon  as  l 
reasonably  could.  Sect  4  contemplates  a  case  whci 
the  same  parties  exist  as  were  parties  to  the  first  soi 
and  where  there  is  no  cause  for  the  plaintiff  not  con 
mencing  his  second  action  in  a  year.  But  such 
permission  would  be  illusory  if  applied  to  a  case  lib 
this:   numberless  cases  may  occur  in  which  it  wouk 
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1857.       fered  with;  it  has  been  acted  upon;  and  the  Legislature 

CuELEwis     ^^  taken  it  for  granted.     We  are  therefore  to  abide  by 

.^*.         the  old  decisions.     It  is  said  that  the  time  has  been 

Lord 

MoKHMOTOH.  limited  to  a  year.  But  that  is  a  year  during  which  it 
is  possible  to  commence  an  action.  It  would  be  strange 
to  say  that  a  man  is  to  commence  an  action  during  a 
year  in  which  he  has  no  power  to  sue  at  all.  This 
would  be  my  view  if  we  had  no  decisions.  But,  when 
I  hear  the  cases  that  have  been  decided,  I  find  it  laid 
down  that  a  party  is  not  so  limited.  If  he  has  not  used 
due  diligence  he  is  bound  to  the  year;  but,  if  he  does 
use  due  diligence,  he  is  not  bound  to  the  year.  That 
would  be  the  rule  where  the  executor's  probate  was 
delayed.  It  is  here  said  that  the  defendant  was  forced 
to  take  the  administration  on  himself  and  therefore, 
such  force  being  practicable,  it  was  the  fault  of  the 
plaintiff  not  to  have  used  it  earlier.  But  it  seems  not 
reasonable  to  say  that  the  plaintiff  was  bound  to  do 
so,  when  the  alternative  was  that  he  must  take  out 
administration  himself  which  might  be  onerous,  as  there 
might  be  no  funds.  I  think,  therefore,  that  no  laches 
appears,  and  that  there  ought  to  be  judgment  for  the 
plaintiff. 

Judgment  for  plaintiff 
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James  Good  against  Sarah  Good  and        Tme^ay, 

•^  January  27th. 

Richard  Bates. 


EJECTMENT  for  land  situate  at  Carlton  in  Moorland,  Devise  of  land 
_  .       _     _  .  to  Gm  his  heirs 

in  lAneomshire.  lawfully  he. 

The  following  case  was  stated  for  the  opinion  of  the  ffer^^Tcs  G. 
Court  under  sect  46  of  The  Common  Law  Procedure  "*  jj^ou^'* 

Act,  1862.  there  is  no 

J' limitation  over. 

M^iUiam  Good,  at  the  time  of  making  his  will,  and      ^^^  *j|' 
^Ii^iioe  ontil  and  at  his  deaths  was  seized  in  fee  of  the  Cerise  is  made 

I  ...  subject  to  G.'s 

«kI  for  which  this  action  has  been  brought:  he  was  making  nay. 

.      J     -  ,  ,  ments  of  spe- 

"Cised  of  no  other  real  estate.  cific  pecuniary 

fPmam  Good  was  twice  married.  By  his  first  wife  ^:f^S^Xnd' 
^  had  one  only  child,  viz.  a  son,  James  Good:  by  his 
"^cond  marriage  he  had  two  sons,  Joseph  Banks  Good, 
^  eldest  son,  and  John  Beasley  Good,  the  second  son  ; 
^'^o  two  daughters,  Ann  Beasley  Good  and  Sarah  Good. 
^e  above  mentioned  children  were  alive  at  the  time 
^'^^Zfiom  Goods  will  was  made  as  hereinafter  mentioned, 
^<^ept  Sarah  Good,  who  was  bom  after  the  will  was 
^^de,  and  is  referred  to  in  the  will  as  the  child  the  wife 
^'^^B  then  pregnant  with.  She  is  one  of  the  defendants 
^  lliis  action. 

On  26th  October  1822,  William  Good,  being  seized 
of  tlie  said  land,  made  his  will,  which  was  duly  executed 
*^  as  to  pass  real  estate.  The  following  is  a  copy  of 
^e  will. 

**  This  is  the  last  will  and  testament  of  me,  William 
^ood,  of  &C.     « I  give  and  devise  unto  my  dear  wife 
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1857.  Mary  Good  all  my  estate,  lands,  tenements  and  heie- 
'q^  ditaments  in  Carlton  in  Moorland  in  the  said  county 
Good  ^^  Lincoln ;  to  hold  the  same  unto  her,  my  said  wifej^ 
and  her  assigns  for  and  during  the  term  of  her  natural 
life,  if  my  said  wife  remain  my  widow.  And,  fionr:: 
and  after  her  decease,  I  give  and  devise  all  my  estat^^ 
lands,  tenements  and  hereditaments  in  CarUan  C2Z 
Moorland  aforesaid  unto  my  son  John  Beasley  Good,  ^^ 
hold  the  same  unto  him,  the  said  John  Beasky 
his  heirs  (lawfully  begotten),  for  ever,  subject  to 
paying  the  following  sums :  that  is  to  say,  to  James 
Joseph  Banks  Good  and  to  Ann  Beasley  Goodf  40L 
each  of  them,  which  said  legacies  I  give  and  bequ 
accordingly,  but  not  to  be  paid  till  the  death  of  my 
wife :  I  give  and  bequeath  to  the  child  which  my 
wife  is  pregnant  with  at  thb  time  the  sum  of  40L  t<y 
paid  by  my  son  John  Beasley  Good  out  of  my 
estate  at  Carlton  in  Moorland.^  Then  followed  bequ 
of  personalty. 

On  29th  October  1822,  the  testator  William  Good  d 
seized  as  aforesaid,  without  having  altered  or  revolt 
his  said  will.     On  the  testator's  death,  his  wife,  the 
Mary  Good,  entered  into  possession  of  the   said  1 
under  the  said   will.     She   never  married  again, 
continued  in  possession,  or  in  receipt  of  the  rents  9 
profits,  of  the  said  land  until  her  death  on  3rd 
1855. 

In  1837,  John  Beasley  Goody  the  devisee  in  remaii^ 
mentioned  in  the  said  will,  died  under  the  age  of  tw^ 
one  years,  leaving   his   brother   of  the    whole   bl 
Joseph  Banks  Good,  his  heir  at  law. 

In   1839,  Ann  Beasley  Good  died  a  minor,  and 
married :  and,  in   1847,  James  Good,  the  only  socb 
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1857.  took  a  remaiDder  in  fee  simple  under  ihe  will, 
QooD  defendants  are  entitled  to  judgment,  Sarah  Good  hx 
Good.  devisee  of  his  heir  at  law :  but,  if  he  took  only  a 
mainder  in  fee  tail,  the  plaintiff  is  entitled  to  jadgm 
being  heir  at  law  of  the  donor  who  was  revernc 
expectant  upon  the  determination  of  the  estate 
which  was  extinct  by  the  death  of  John  Beadey  C 
.  without  issue.  The  latter  is  the  true  constnictioi 
the  devise.  If  the  direct  words  of  limitation  have 
effect,  such  effect  will  not  be  controuled  by  the  chi 
on  the  estate:  such  charges  may  convert  what  w< 
otherwise  be  a  life  estate  into  a  fee ;  but  they  do 
convert  an  estate  tail  into  a  fee.  [Crompton  J.  refe 
to  Denn  dem.  Slater  v.  Slater  (a).]  That  case  is  in  po 
and  so  is  the  case  there  mentioned.  Doe  dem.  Homoc 
Fyldes  (i).  The  question  therefore  arises  simply  on 
words  of  limitation,  <*  unto  him,  the  said  John  Sea 
Goody  his  heirs  (lawfully  begotten),  for  ever."  In  I 
Dig.  Devise  (N  5.)  it  is  laid  down  that  an  estate  ta 
created  by  the  words  in  a  will  **to  A.  and  his  I 
legitime  procreatis,"  for  which  Church  v.  Wyat{€ 
cited ;  and  that  case  seems  to  be  also  cited  by  Lord  1 
in  note  (2)  to  Co.  Lit.  20.  b.  In  Nanfan  v.  L^k  {d 
attempt  was  made  to  impeach  these  authorities;  but 
decision  was  in  conformity  with  them.  The  law  b 
recognised  in  Mathews  v.  Gardiner  {e).  An  attei 
was  there  made  to  extend  the  principle:  and  it 
contended  that  ^*  lawful  heirs"  meant  other  than  ''hel 
and  this  was  not  allowed :  but  the  doctrine  that  ''h 
lawfully  begotten**  means,  in  a  devise,  heirs  of  the  b< 

(a)  ST,  R.  335.  (6)  2  Cowp.  833. 

(c)  Moore,  637.  (^J)  7  TaunL  85. 

(e)  17  Beav.  254. 
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1867.  the  estate  tail  insists;  and  he  comments  upon  Cony 
Q^  having  overlooked  the  limitation  over  in  CTutreh 
Q^^  fFyat  (a),  and  having  thus  founded  on  the  case  a  mc 
general  proposition  than  it  really  established.  It  i^ 
be  observed  that  the  present  case  is  not  among  th^ 
enumerated  by  Lord  Coke,  Co.  lit  20.  b.,  in  which  ■, 
estate  tail  will  be  created  without  naming  the  **  hoAy 
In  endeavouring  so  to  interpret  this  will  as  to  give  efle^ 
to  the  whole,  the  circumstance  of  the  chaiges  beio 
made  on  the  estate  is  not  immaterial. 

Hayes  Seijt.  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.  Mr.  Gray  has  taken  the  unl 
possible  ground :  that  in  some  of  the  cases,  where  wore 
like  these  in  a  will  have  been  held  to  create  an  estat 
tail,  there  have  been  limitations  over,  and  that  here  ai 
none.  But  the  devisor  has  clearly  used  apt  words  f( 
giving  an  estate  tail,  by  limiting  the  land  to  a  man  an 
his  heirs  lawfully  begotten. 

(Coleridge  J.  was  absent) 

WiGHTMAN  J.  It  is  true  that  in  some  cases  tl 
additional  reason  to  which  Mr.  Gray  calls  our  attentia 
has  been  given  for  the  decision;  but  there  are  no- 
which  throw  doubt  on  the  law  as  it  would  stand  mc. 
pendently  of  such  reason. 

Crompton  J.  There  has  been  no  doubt  in  my  mv 
for  a  moment     The  words  of  the  first  limitation  be 

(a)    A/oorf,  «37. 


W&IOHT. 
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1857.  I^  ^b®  beginning  of  the  year  1853,  the  plainti£P  was 

'  Q^j^^^^  desirous  of  obtaining  a  lease  of  a  farm  situated  in 
7j^»«  ^^^^  -^^  i°  ^®  county  of  Cambridge^  belonging  to 
WilUam  Dunn  Gardner,  oiFordham  Abbey,  in  the  coun^ 
of  Cambridge^  Esquire,  then  about  to  become  unoccupied. 
Robert  Wrighty  the  testator,  was  a  land  agent  and  valuer 
residing  at  Norwich;  and,  up  to  within  a  short  time 
before  the  pIainti£Ps  application  to  him  hereinafter  men- 
tioned, had  had  the  management  of  the  property  of  the 
said  W»  D.  Gardner  in  and  near  Soham.  The  plaintiff, 
believing  the  testator  Wright  still  to  have  the  manage- 
ment of  the  said  property,  and  to  be  the  general  agent 
of  Gardner  for  the  letting  of  the  same,  including  the 
said  farm  in  Soham  Fen,  applied  to  the  testator  Wright, 
as  the  supposed  agent  of  Gardner,  for  a  lease  thereoC 
And,  after  some  negociation  between  them,  on  2l8t 
April  1853,  an  agreement  in  writing  was  prepared  by  the 
testator  Wright,  and  signed  by  him  as  the  agent  of 
Gardner,  and  by  the  plaintiff;  and  which  agreement  is 
as  follows. 

**  Terms  for  letting  a  farm  on  Soham  Fen,  containing" 
&c.  *'Term  12^  years  fi-om  Lady  Day  last;  rent  350iL 
to  be  paid  quarterly;  landlord  to  pay  the  tithe  rent 
charge  and  drainage  taxes;  landlord  to  put  buildings, 
gates  and  posts  in  repair;  and  tenant  afterwards  to  keep 
them  in  repair,  being  allowed  rough  timber;  tenant  to 
pay  for  the  muck  and  straw  upon  the  &rm  by  valuation. 
All  the  other  conditions  to  be  the  same  as  on  the  lease 
under  which  John  Hazlewood  Burgess  now  holds  the 
said  farm.  Landlord  to  allow  tenant  25J1  of  the  first 
half  year  8  rent  We  agree  to  the  above  conditions^  this 
2l8t  of  Aprd  1853.  Robert  Wright,  agent  to  WiBkm 
Dunn  Gardner  Esquire.     John  Cotlen,*' 
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It  was  /brther  agreed,  between  the  plaintiff  and  the        1867. 
testator  Wright^  that  an  agreement,  stating  in  detail  the  ~ 


Wright. 
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terms  referred  to  in  the  above  agreement,  should  be  ^^J; 
pcepaied  without  delay,  and  be  signed  by  the  parties. 
And,  00  22d  April  1853,  the  plaintiff,  on  the  faith  of 
tbe  sigoatore  of  the  said  agreement  by  the  testator 
Wfigkt  as  above  set  forth,  took  possession  of  the  &nn 
ioqaeslion. 

On  3l8t  ACiy  1853,  the  plaintiff  met  testator  Robert 

Wrigkt  by  the  appointment  of  the  latter.     And  an 

igReoieDt  in  writing,  which   the  testator  Wright  had 

booght  with  him,  was  then  produced  by  him,  and  was 

ijped  by  him   and  the  pluntiff,  and   is  as  follows 

(onittiiig  such  parts  as  relate  only  to  the   mode   of 

adtiTEtrng  the  fiurm,  and  the  repairs  to  be  done  to  the 

pcmiaes).    **  Proposals  for  letting  a  farm  situate  in  the 

piriih  of  Soham  "  &c.  (description  of  premises).  ^^  Lease 

to  be  for  twelve  and  a  half  years  from  the  25th  day  of 

tbrdi  1853,  at  the  yearly  rent  of  350/.  with  usual 

^scepdons,  and  with  usual  clause  of  reentry  on  non- 

piyiDeiit  of  rent,  bankruptcy,  insolvency,  non-perform- 

ttee  rf  covenants,  or  on  parting  with  the  possession  of 

tte  premises  without  lessor's  consent ;  and  other  usual 

^  piK^r  covenants.     Lessee  is  to  covenant  to  pay 

Ae  rent  quarterly,  to  pay  all  parochial  and  other  rates 

ttd  taxes^  except  the  land  tax,  landlord's  property  tax, 

^  rent  charge  and  drainage  taxes.     And  it  is  also 

^Kieby  agreed,  by   the  said  parties,  that  a  lease  and 

BiBtamped  copy  thereof  shall  be  forthwith  prepared  of 

tibeie  premises^  agreeably  to  these  proposals,  by  lessor's 

ittoney,  at  their  joint  expence,  and  to  execute  the  same 

when  tendered  for  that  purpose.      Witness  our  hands, 

this  3l8t  day  of  May,  1853.     Robert^  Wright,  agent  to 
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1857.        WUHam  Dunn  Gardner  Esquire,  lessor.    John  CoOen. 
Witness  JTiomas  Hustwick/* 

The  said  agreement  was  signed  by  the  testator  Wright 
in  the  manner  above  set  forth. 

On  1st  June  1853,  a  valuation  of  the  straw  and  mode 
on  the  farm  was  made  in  accordance  with  the  said 
agreement;  and  the  amount  thereof  was  paid  by  plain- 
tiff to  Robert  John  Wright^  the  son  and  partner  of  the 
testator  Wright,  and  was  by  the  sud  Robert  John  Wright 
paid  into  the  bank  of  Messrs.  Eaton  jr  Samnumd,  the 
bankers  of  Gardner,  to  the  credit  of  Gardner's  account 
there.  The  plaintiff,  after  he  took  possession  of  the 
farm,  and  before  September  1853,  relying  upon  the  said 
agreement,  and  believing  that  the  testator  Wright  had 
authority  to  make  and  sign  the  same  as  agent  of  Cfardner, 
and  that  the  lease  would  be  granted  in  accordance 
therewith,  expended  a  considerable  sum  of  money  in 
the  cultivation  and  improvement  of  the  farm. 

On  16th  November  1853,  plaintiff  was  informed,  as 
was  the  fact,  that  Gardner  refused  to  sign  the  said  lease 
on  the  ground  that  the  testator  Wright  was  not  authorised 
to  let  the  farm  for  12^  years  or  on  the  terms  set  forth  in 
the  said  agreement.  And  plaintiff,  shortly  afterwards^ 
believing  that  the  testator  Wright  was  duly  anthmied 
by  Gardner  to  sign  the  said  agreement  as  his  agents 
and  on  his  behalf,  instituted  a  suit  in  the  Court  of 
Chancery  against  Gardner  for  the  specific  performance 
of  the  said  contract,  and  for  a  decree  that  Chtrdner  might 
execute  and  deliver  to  plaintiff  a  lease  according  to  the 
terms  thereof;  which  suit  came  on  to  be  heard  on 
29th  February  1856,  before  the  Master  of  the  RoUs; 
and  judgment  was  pronounced  therein  that  plaintiff^ 
bill  should  be  dismissed  without  costs,  upon  the  ground 
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that  the  testator  Wright  had  no  authority  from  Gardner       1857. 

to  agn  the  said  agreement  as  his  agent,  or  on  his  behalf.       coll^ 
After  the  snit  had  been  commenced,  and  Gardner     y^^^^^ 

had  put  in  his  answers  to  the  plaintiff's  bill  therein, 

from  which  it  appeared  that  Gardner  defended  the  suit 
upon  the  ground    that    the    testator   Wright  had  no 
anthority  from   him  to  sign  the  said  agreements  as 
UiigeQt,the  plaintiff,  on  lih  April  \%&5t  and  before 
the  hearing  of  the  said  suit,  caused  the  testator  Wright 
to  be  8er?ed  with  a  notice  of  which  the  following  is 
acopy. 
"To  Mr.  Bobert  WriglU,  of  Norwichy  Land  Agent 
*  Whereas  you,  assuming  to  act  as  agent  for  WiUiam 
Ana  Gardjter  Esq.,  on  the  21st  day  of  April  and  the 
Slit  day  of  Mag,  in  the  year  of  our  Lord  1853,  signed 
two  several  agreements  with  Mr.  John  Colkn,  dated 
Ripectifely  on  the  above  named  days,  for  letting  to  the 
MJ<okM  CoOen  a  certain  farm  situate  in"  &c.,  **  belong- 
ing to  the  said  W.  D.  Gardner,  for  the  term  of  twelve 
T^m  and  a  half,  from  Ladg  Day  1853,  at  the  rent 
^  35021 ;  and  whereas  the   said  W.  D.  Gardner  has 
i^itted  to  execute  a  lease  of  the  said  farm  for  the  said 
tn  of  twelve  years  and  a  half,  pursuant  to  the  said 
Veement,  and  the  said  John  Collen  has  instituted  a 
nit  in  the  Court  of  Chancery  against  the  said  W.  D. 
^^rimr  to  compel  a  speciGc  performance  of  the  said 
^KKements,  and  which  the  said  W.  D.  Gardner  defends 
iipoQ  the  ground  that  you  had  no  authority  whatever 
ftom  him,  the  said  W.  D.  Gardner,  to  sign  the  said 
VMients  as  his  agent:    Now  therefore  take  notice 
Alt  the  8ud  John  Collen  will  proceed  with  the  said  suit 
tt  joor  liik  and  expence,  unless,  within  one  week  from 
▼^  VIL  X  E.  &  n. 


306  HILARY  TERM. 

1857.  ^^®  receipt  hereof,  you  require  the  said  John  ColUny  b; 
CoLLBH  writing  under  your  hand,  not  further  to  proceed  wit3 
Wright  ^®  same.  And,  further,  take  notice  that,  in  the  even 
of  the  bill  in  the  said  suit  being  dismissed  on  the  groond 
of  your  not  having  had  authority  to  sign  the  said 
agreements  or  to  let  the  said  farm  for  the  term  of  yean 
therein  mentioned,  or  of  your  requiring  the  said  JUb 
Colkn  not  further  to  proceed  with  the  said  suit,  the  and 
John  Colkn  will  commence  an  action  against  you  to 
recover  from  you  the  damages  sustained  or  to  be 
sustained  by  him  by  reason  of  your  not  having  had 
authority  to  sign  the  said  agreements  as  agent  fiur  the 
said  fF.  D.  Gardner^  and  also  the  coats  and  chaiges 
sustained  and  incurred  by  the  said  John  CoUm  in 
prosecuting  the  said  suit 

''  Dated  this  seventh  day  of  April  1865. 

<<  Thomas  Hustwickf  attorney  ibi 
the  above  named  John  CoOol'* 

The  said  ITiomas  Susiwick^  in  answer  to  die  said 
notice,  received  the  following  letter. 

''  Sir,  We  beg  on  the  part  of  Mr.  WHffhi,  who  hai 
consulted  us  relative  to  the  notice  which  you  served 
upon  him  on  Saturday  last,  to  apprize  you,  on  behalf  d 
Mr.  CoUeny  that  Mr.  Wright  will  resist  any  attempt  on 
the  part  of  Mr.  Colkn  to  saddle  him  with  the  risk  and 
ezpence  of  the  suit  in  Chancery  menuoned  id  and 
notice.  The  suit  was  instituted  by  Mr*  CcHUn  at  hk 
own  risk  and  ezpence,  and  for  his  own  purposes,  withoal 
Mr.  fFriffhfs  privity  or  sanction :  and  it  has  been  carried 
on  by  Mr.  Colkris  solicitor  without  Mr.  JVrigkt%  cooaM 
or  concurrence.  We  have  also  to  inform  you  that  Mr 
Wright  will  defend  all  actions,  if  any,  which  Mr.  Cbfln 


Wbiqht. 
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uy  bring  againtt  him  for  the  pnrpoees  mentioned  in        i857. 

wd  notice.  ;; 

«  We  Bie,  Sir,  your^s  obediently,  Adam  Clemt  Taylor.     ^^^J; 

"* Norwich,  April  nth,  1855. 
""Tkamat  BuMtmkk  Esq.,  Solr.,  Soham."* 

For  the  purposes  of  this  action  it  is  to  be  taken  as 
idmtted  that  the  testator  Wright  was  not  authorized  by 
GviMT  to  sign  the  said  agreements,  or  either  of  them, 
mUi  agent  or  on  his  behalf,  or  to  let  the  said  farm  for 
tk  period  Qx  on  the  terms  specified  in  the  said  agree- 
■cmi;  and  that  neither  of  the  said  agreements  was  in 
bw  binding  upon  Gardner.  The  testator  Wright,  how- 
OHr,  bona  fide  believed,  at  the  time  when  he  signed 
^  Mid  agreements,  that  he  was  so  authorized.  The 
plnodff  has  always  been  willing  to  perform  the  said 
^Qotnct  on  his  part,  and  has  done  all  things  which  it 
^v  necessary  for  him  to  do  in  order  to  entitle  him  to 
^  the  same  performed. 

Ik  testator  Wright  died  in  January  1856,  leaving 
tlie  defendaots  his  executrix  and  executors.  And,  on 
^  about  22d  March  1856,  plaintiff  received  from 
Anhff  a  notice  to  quit  the  said  fiurm  on  29  th  September 
I'M,  or  at  the  expiration  of  the  current  year  of  his 
^f^nej.  And  the  plaintiff  has  since  quitted  the  said 
km  in  porauance  of  such  notice. 

Itis  agreed  that  the  Court  shall  be  at  liberty  to  draw 
WKh  inferences  from  the  facts  above  stated  as  a  jury 
■^  have  drawn ;  and  that,  in  the  event  of  the  opinion 
^'tbe  Court  upon  the  first  of  the  questions  raised  being 
^  tbe  jdidntiff's  fiivour,  the  amount  of  the  damages  to 
k  leoeived  by  him  shall  be  ascertained,  in  accordance 
^  the  judgment  of  the  Court  upon  the  second  ques- 
^>  by  an  arbitrator,  to  be  named  by  the  parties,  or,  in 

X  2 
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1857.        de&ult  of  their  agreeing,  to  be  named  by  one  of 
CoLLKn       Judges  of  the  Court 
Wrioht.  "^^  questions  for  the  opinion  of  the  Court  are: 

1st  Whether  the  plaintiff  is  entitled  to  maintain 
action  against  the  defendants,  as  executrix  and  executi 
of  the  said  Robert  Wright^  to  recover  damages. 

2d.  Whether,  if  so,  the  whole  of  the  damages  a 
tained  by  the  plaintiff,  including  his  costs  of  the  a 
suit  in  Chancery,  can  be  recoyered,  or,  if  some  of  so 
damages  and  costs  only  can  be  recovered,  which  of  the 
and  to  what  extent,  without  regard,  however,  to  t 
exact  amount 

If  the  Court  shall  be  of  opinion  upon  the  first  questii 
in  the  affirmative,  judgment  is  to  be  entered  up  Am:  tl 
plaintiff  for  such  amount  of  damages  as  shall  be  awardi 
by  the  arbitrator  in  accordance  with  the  decision  of  tl 
Court  upon  the  second  question,  with  costs  of  suit 
the  Court  shaU  be  of  opinion  upon  the  first  question  : 
the  negative,  judgment  of  nolle  prosequi,  with  costs 
defence,  shall  be  entered  up  for  the  defendants. 

O'MalUy,  for  the  plaintiff.  The  testator  was  liaU 
ahhough  he  acted  with  perfect  bona  fides;  the  fects  we 
within  his  knowledge.  There  is  clearly  no  remec 
against  the  alleged  principal :  and  it  is  reasonable  th 
the  party  making  the  mistake  should  answer  for  tl 
consequences.  The  agent  cannot  indeed  be  treati 
exactly  as  principal  in  the  contract  itself;  LemU 
Ntchohon  (a) ;  any  more  than  a  man  undertaking  th 
•7.  S.  should  marry  A.  would  be  liable  to  an  action  i 
not  himself  marrying  A.  if  J.  S.  had  not  authorized  tl 

(a)  18  Q.  i9.  503. 
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1857.       for  the  joiy,  whether  it  was  reasonable  for  the  pkintif 
CoLLEH      to  institate  the  suit.]    The  Court  here  has  the  functioo 

WuoHT.  ^^  ^  J^U'  '^^  <^»^  ^  ^^  ^®  Maiden  ▼.  Fymi  (a] 
where  the  Court  of  Chancery  g^ve  no  costs  to  Ih 
[daintiff  in  a  suit  where  the  bill  was  dismissed  on  th 
ground  that  the  defendant  was  unable  to  comply  wit' 
the  contract,  of  which  plaintiff  claimed  the  specific  pel 
formance,  the  plaintiff  himself  having  insisted  on  A 
inability.  As  to  the  loss  of  the  bargain :  in  Bobm§m  ^ 
Harmon  (b)  it  was  held  that  a  party,  who  engaged  t 
grant  a  valid  lease,  having  foil  knowledge  that  he  cool 
not  do  so,  was  liable  to  answer  for  the  value  of  di 
bargain.  There  Parke  B.  said:  **  the  rule  of  the  con 
mon  law  is,  that  where  a  party  sustains  a  loss  by  reasoi 
of  a  breach  of  contract,  he  is,  so  fisur  as  money  can  d 
it,  to  be  placed  in  the  same  situation,  with  respect  t 
damages,  as  if  the  contract  had  been  performed.**  Hi 
sale  of  real  estate  is  indeed,  as  there  pointed  oo^  m 
exception  to  this  rule,  because  the  contract  fcx  the  nl 
is  merely  conditional  on  the  vendor  having  a  good  titk 
There  can  b^  no  question  as  to  the  plaintiff's  right  t 
be  reimbursed  the  money  which  he  laid  out  in  codbi 
quence  of  his  being  misled  by  the  testator. 

Horace  Lloyd^  contra.  RandeU  v.  Trimen  (e)  doc 
not  really  militate  against  the  defendants.  It  wi 
common  to  bring  an  action  for  a  fitdse  representatio 
firaudulently  made.  Then  it  was  held  that  the  actio 
also  lay  where  there  was  no  bad  motive.     But^  fid 


(a)  n  Q.  B.  292.  (6)  1  fsdLSSO. 

(e)  18  Com.  B.  786. 
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]357^       sued  on  the  warranty,  although  he  believed  it  to  be 
Q^j^^^gg       true?    If  he  induced  the  plaintifiF  to  act  upon  it,  he 
▼•  was  bound.    It  is  broken,  since  the  testator  had  not 

authority.  A  lawful  promise  haying  been  broken,  why 
should  there  not  be  an  action  upon  it,  although  there 
has  been  no  bad  faith?  I  should  clearly  be  of  opinion 
that  such  action  lay,  even  without  the  authority  of 
RandeU  v.  Trimen  (a).  But  that  case  is  an  ezpresB 
authority.  There  the  question  which  the  Court  had 
to  decide  was.  Whether  the  action  was  maintainable  in 
the  absence  of  fraud?  I  always  thought  the  notion  of 
suing  the  agent  as  principal  absurd:  the  illustration, 
which  Mr.  O^MaUey  suggested,  of  a  promise  that  an 
alleged  principal  should  marry  shews  this.  But,  if  a 
man  describes  himself  as  agent,  when  he  is  not  so»  he 
must  pay  for  the  damage  occasioned  by  the  breach  of 
warranty.  Whether  the  plaintiff  could  recover  against 
the  testator  all  that  he  might  have  recovered  against 
the  principal  had  there  been  the  alleged  authority,  I  do 
not  say.  Mr.  O'Malley  having  abandoned  one  daim 
and  Mr.  Lloyd  having  admitted  another,  we  are  to 
consider  whether  the  plaintiff  is  entitled  to  recover  in 
respect  of  the  expences  of  the  Chancery  suit.  I  think 
he  is.  He  acted  as  a  reasonable  man  would  who  gave 
faith  to  the  representation  that  a  contract  had  been 
made  by  the  alleged  principal;  he  required  that  that 
contract  should  be  specifically  performed.  The  case 
cannot  differ  from  that  of  a  sale  of  goods  by  a  party 
alleging  himself  to  be  broker.  The  purchaser  says  that 
the  alleged  broker's  contract  is  broken,  because  he  had 
no  authority  to  sell.     If,  before  the  action  was  brought, 

(a)  18  Com,  B.  786. 
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the  alleged  broker  had  explained  the  mistake,  the  por-       |857. 
diaaer  oodU  Dot  have  recovered  damages  incurred  by       couo 
fabseqoently  prosecating  the  action.     But,  if  the  asser-     wwm. 
tioD  was  made  and  nerer  retracted,  1  could  not  Uame 
him  for  bringing  die  action.    If  the  purchaser  could 
not  know  that  the  alleged  broker  had  no  authority  to 
make  the  contract,  the  loss  ariang  from  the  action  seems 
to  me  naturally  to  result  from  the  allegation.     I  cannot 
disdngnish  the  case  of  such  an  action  from  the  case  of 
a  bill  fer  specific  performance  filed  in  the  belief  that 
the  contract  was  authorized  on  the  part  of  the  alleged 
principaL 

(CoLOiDOB  J.  was  absent) 

WfQHTMAir  J.  If  a  man  makes  a  contract  as  agent  he 
does  promise  that  he  is  what  he  represents  himself  to  be, 
and  he  must  answer  for  any  damage  which  directly  results 
from  confidence  being  given  to  the  representation.  There 
can  be  no  doubt  that  in  the  present  case  the  testator  did 
repraaent  himself  to  be  agent  for  WUKam  Dunn  Gardner: 
he  thou^t  he  had  Cfeardner^s  authority  for  making  the 
lease ;  but  he  had  not  He  became  answerable  for  the 
consequences.  As  to  the  amount  of  the  damages :  no 
doubt,  if  the  action  lies  at  all,  the  testator  would  be 
liable  to  the  expences  which  the  plaintifi^  incurred  in 
the  management  of  the  fium.  I  own  that  some  question 
may  be  made  as  to  the  Chancery  suit  It  may  be  a 
question  whether  the  plaintifiF  ought  not  to  have  given 
notice  that  he  was  going  to  commence  the  suit,  and  that 
this  would  be  at  die  risk  of  the  ezpence  falling  upon 
the  property  of  the  testator.  But  I  assume  that  the 
testator  did  persist  in  asserting  his  authority  to  the  last ; 
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1857.        A^  ^^^  it  ^^  reasonable  that  the  plaintiff,  believing 
5^^J       the  assertion,  should  claim  a  specific  performance. 


•  Wbigbt. 


Cbompton  J.  I  am  of  the  same  opinion.  The  first 
question  is.  Whether  an  action  lies  on  the  contract  of 
a  person  representing  himself  to  have  aathoritj,  there 
being  good  consideration  for  such  contract.  When  the 
contract  is  written,  the  question  is  for  the  Court;  when 
it  is  not  written,  the  question  is  for  the  juiy.  Here  we 
have  a  written  document  in  which  the  testator  states 
himself  to  be  agent.  It  never  was  doubted  that  an 
action  would  lie  on  such  contract  I  agree  that  an 
action  for  deceit  would  not  lie,  since  there  is  no  mala 
fides :  all  the  cases  agree  as  to  that.  But  there  clearly 
was  a  contract  on  which  the  action  would  lie :  and  this 
reduces  the  question  to  one  of  amount  of  damages.  As 
to  the  money  laid  out  on  the  fium,  it  is  conceded  that 
this  is  recoverable.  As  to  the  loss  of  the  baigain,  the 
plaintiff's  counsel  did  not  insist  upon  damage  for  that, 
and  wisely;  it  is  too  vague  a  claim.  I  have  most  doubt 
as  to  the  Chancery  suit  The  pluntiff,  supposing  the 
bargain  duly  made,  would  have  a  right  to  bring  an 
action  for  its  non-performance,  or  to  institute  a  suit  for 
specific  performance :  and  the  damage  resulting  finom 
such  proceedings  seems  not  too  remote.  Yet  circum- 
stances vary  so  much  that  it  may  often  be  rash  to 
commence  proceedings  without  warning  to  the  partj 
who  is  said  to  be  ultimately  liable  to  the  expence  in 
case  of  failure.  Still  I  do  not  think  it  can  be  said  that 
the  complaining  party  is  always  bound  to  go,  in  the  first 
instance,  to  the  alleged  agent  to  inquire:  nor  would  this 
have  been  of  any  use  in  the  present  case,  where  the 
alleged  agent  did  not  know  that  he  had  not  authority. 
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Wells;  and  such  proceedings  were  there  taken  that 
sentence  of  deprivation  was  pronounced  against  Arch- 
deacon Denisan.  From  this  sentence  he  appealed  in 
due  form  to  Sir  John  Dodson^  Judge  of  the  Arches 
Court,  as  Judge  of  the  Court  of  Appeal  of  the  Pro- 
vince of  Canterbury;  the  Judge  of  the  Arches  Court 
refused  to  entertain  the  appeaL 

The  proceeding  was  one  instituted  bj  the  Rev.  J. 
Ditcher  under  stat.  3  &  4  Vict.  c.  86.,  against  Archdeacon 
Denzson,  for  offences  alleged  to  have  been  committed 
within  the  diocese  of  Bath  and  Wells.  As  the  prefer- 
ments held  bj  Archdeacon  Denison  were  in  the  gift  of  the 
Bishop  of  Bath  and  Wells,  the  Archbbhop  of  Canterbury 
acted  in  place  of  the  bishop,  as  directed  bj  sect.  24. 
The  Court  was  held  at  Bath  in  obedience  to  a 
peremptory  mandamus  from  thb  Court  See  Regina 
y.  Archbishop  of  Canterbury  (a),  where  the  nature  of 
the  proceeding  is  stated  in  more  detail 

No  cause  was  shewn  on  behalf  of  the  Judge  of  the 
Arches  Court. 


Dr.  Bayford  and  Fortescue,  for  the  promoter,  Mr. 
Ditcher,  now  shewed  cause.  The  intention  of  the 
Legislature  could  not  be  to  give  an  appeal  from  the 
Archbishop  to  his  own  officer;  the  appeal  from  his 
decision,  if  there  is  any,  must  be  direct  frx>m  the  Privy 
Council.  At  all  events  there  is  no  need  for  a  mandamus, 
as,  if  the  decision  of  the  Judge  of  the  Arches  Court  was 
wrong,  there  is  another  remedy ;  for  an  appeal  will  lie 
to  the  Privy  Council  against  the  judgment  refusing  to 
hear  the  appeal. 


(a)  6E.  ^  B.  546. 
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of  the  mle,  were  not  called  upon  to  argue.  The  Queen 

▼. 

Judge  of 

Lord  Campbell  C.  J.    If  this  were  merely  a  doubtful      ^ohbb 


it  would  be  our  duty  to  grant  the  mandamus,  so  that 

the  opinion  of  a  Superior  Court  might  be  taken  on  the 

law.     But  I  am  of  opinion  that  it  is  not  really  a  doubtful 

question.      It  seems  to  me,  looking  to    the    Act  of 

Parliament,  that  there  b  an  appeal  to  Sir  John  Dodson 

as  Judge  of  the  Arches  Court;  and,  with  the  most 

Ulcere  and  profound  respect  for  his  opinion,  I  think  it 

quite  dear  that  he  was  wrong  in  deciding  that  he  had 

DO  jurisdiction.     This  seems  to  me   to  follow   as  a 

legitimate  consequence  from  the  decision  of  this  Court, 

in  Begina  ▼•  Archbishop  of  CkaUerbury  (a),  that  the  trial 

must  take  place  within  the  diocese  of  Bath  and  WelU. 

I  was  not  a  party  to  that  decision ;  but,  ou  consideration, 

I  entirely  concur  in  it    The  principle  of  that  decision 

was  that,  under  this  Act,  though  the   Archbishop  of 

CasKUfbury  sat  upon  this  trial,  he  did  so  not  as  Arch- 

bishc^  but  as  locum  tenens  for  the  Bishop  of  Bath  and 

WdU.  The  Court  was  in  the  nature  of  a  Diocesan  Court, 

and  not  of  a  Provincial  Court,  though  the  individual  who 

was  for  the  time  Archbishop  of  Canterbury  sat  instead 

rf  the  Bishop  of  Bath  and  Wells.   I  shall  in  a  few  words 

give  my  reasons  for  this  opinion.     Sect  15  gives  the 

wsppttl*    Now  it  seems  to  me  clear  that,  where  the  trial 

takes  place  before  a  Bishop  sitting  in  person,  the  appeal 

b  not  to  the  Archbishop  personally  but  to  the  Arches 

Court     The  appeal  **  shall  be  to  the  Archbishop,  and 

diall  be  heard  before  the  Judge  of  the  Court  of  Appeal 

{a)  6  B,  ^  B.  646. 
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TheQuBwi  ^^  ^^®  Province  is  the  Official  Principal  of  the  Arches 

Jadlre  of  Court,  not  his  Grace  the  Archbishop.     That  being  the 

Arobss  course  of  appeal  where  the  trial  takes  place  before  the 
Court.  ^'^  ^ 


Bishop  of  the  Diocese,  he  not  being  interested,  we  are 
to  see  what  is  to  be  done  if  he  be  interested*  That  is 
provided  for  by  sect  24.  That  when  any  act  <^  is  to  be 
done  or  any  authority  to  be  exercised  by  a  Bishop  under 
this  Act,  such  act  tkill  be  done  or  authority  exerciaed  fay 
the  Archbishop  of  the  Province  in  all  cases  where  the 
Bishop  who  would  otherwise  do  the  act  or  exerdae  the 
authority  is  the  patron  of  any  preferment  held  by  the 
party  aoeused.''  Therefore,  when  the  party  aocoaed  hoUs 
preferment  in  the  gift  of  the  Bishop,  the  Archbishop  is 
to  do  the  act  which  the  Bishop  would  otherwise  have 
done.  Is  not  that  plainly  saying  that,  pro  b&c  vice,  the 
Archbishop  is  to  act  as  Diocesan  ?  The  case  is  to  pro- 
ceed accordingly  under  the  same  machinery.  It  is  not  to 
be  referred  to  the  Arches  Court,  but  is  to  be  tried  befae 
that  special  tribunal  created  by  this  Act  of  Parliament 
for  the  trial  of  charges  against  clerks.  That  tribunal  so 
constituted  is  to  be  presided  over,  pro  hac  vice,  by  the 
individual  who  happens  to  be  Archbishop  of  the  Provinee 
for  the  time  being,  not  as  Metropolitan,  but  as  subsdtuCe 
for  the  Bishop  of  the  Diocese.  By  way  of  illustration, 
if  it  so  happened  that  I  myself  were  interested  in  a 
cause  in  this  Court,  and  I  were  to  ask,  as  I  might  now 
do,  the  Lord  Chief  Baron  to  sit  for  me,  and  the  cause 
were  to  be  tried  by  him,  still  it  would  be  a  trial  in  the 
Court  of  Queen's  Bench  and  not  in  the  Court  oi 
Exchequer.  That  being  so,  the  appeal  is  not  an  appeal 
ab  eodem  ad  eundem,  nor  from  the  superior  to  hb  officer. 
It  is  an  appeal  from  a  court  presided  over  by  the  person 
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who  happens  to  be  Archbishop  of  Canterbury  to  one 

presided  over  by  the  person  who  is  the  Judge  of  the 

Arches  Court  for  the  time  being ;  but  it  is  an  appeal  from 

a  Diocesan  Court  of  Bath  and  JVelhy  in  which,  under 

sect.  24,  the  Archbishop  is  merely  substituted  for  the 

Bishqpu  When  my  brothers  unanimously  held,  in  Reghia 

T.  Archbishop  of  Canterbury  (a\  that  the  trial  must  be 

within  the  diocese  of  Bath  and  Welh^  they  decided  that 

it  waa  a  Diocesan  Court.    All  the  rest  follows.    If  it  is  a 

proceeding  in  a  Diocesan  Court,  then  under  sect  15  there 

18  an  appeal  to  the  Arches  Court  over  which  Sir  John 

Dodeom  so  worthily  presides.    It  has  been  aigued  that  we 

oaght  not  to  interfere  by  mandamus,  because  there  is  an 

a{^>eal  from  the  decision  of  Sir  John  Dodson,  denying 

his  jurisdiction,  to  the  Judicial  Committee  of  the  Privy 

CounciL    There  might  be  such  an  appeal ;  and  I  have 

no  doobt  that,  if  it  came  before  the  Judicial  Committee, 

th^  would  decide  as  we  are  now  doing.     What  would 

be  the  consequence  ?    They  would  not  remit  it  to  the 

Aiches  Court;  but  they  would  immediately  act  as  a 

Court  of  appeal ;  and  the  appellant  would  lose  entirely 

the  benefit  which  the  Legislature  has  intended  he  should 

^joy  by  the  intermediate  appeal  to  the  Arches  Court 

I  fee  no  reason,  therefore,  assigned  why  the  mandamus 

oo^t  not  to  go;  and  I  am  of  opinion  that  the  rule  ought 

to  be  made  absolute. 
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CoL£Rn)OB  J.  With  great  respect  for  the  opinion  of 
Sir  John  JDodeon,  I  also  must  say  that  I  think,  on  looking 
tt  the  Act,  that  thb  is  a  clear  point  It  is  common 
learning  that  from  a  statutable  tribunal  no  appeal  lies 
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unless  given  by  statute ;  and  the  enactment  giving  the 
appeal  gives  its  limits.  Here  sect.  15  gives  the  appeal: 
and  on  the  words  of  that  enactment  it  b  plain  that 
there  are  two  courts  and  no  more,  to  which  an  appeal 
from  the  judgment  pronounced  in  the  first  instance  is 
given.  *^  Such  appeal  shall  be  to  the  Archbishop,  and 
shall  be  heard  before  the  judge  of  the  Court  of  appeal 
of  the  province,  when  the  cause  shall  have  been  heard 
and  determined  in  the  first  instance  by  the  Bishop;* 
**  and  the  appeal  shall  be  to  the  Queen  in  council,  and 
shall  be  heard  before  the  judicial  committee  of  the  Privy 
Council  when  the  cause  shall  have  been  heard  and 
determined  in  the  first  instance  in  the  Court  of  the 
Archbishop."  The  appeal  must  be  to  one  or  other  <^ 
these  courts,  or  else  there  is  no  appeal  given.  It  was 
contended  that  this  cause  was  not  determined  before 
the  Bishop;  if  so,  as  it  clearly  was  not  determined  in 
the  Court  of  the  Archbishop,  no  appeal  lies.  Bat  it  is 
clear  that  the  intention  of  the  Legislature  waa  that 
there  should  be  an  appeal  firom  eveiy  judgment  in  the 
first  instance:  and  we  should  be  reluctant  to  put  a 
construction  on  the  Act  which  should  make  this,  whidi 
is  a  judgment  in  the  first  instance,  be  without  appeaL 
The  point  really  rises  on  the  construction  of  sect  24. 
If,  on  looking  at  that,  we  found  that  where  the  Bish<q[» 
was  interested  the  Court  was  changed,  it  might  be  dif> 
ferent;  but  it  is  not  sa  It  provides  that,  if  there  is  a 
personal  objection  to  the  Bishop,  another  person  ia  to  be 
substituted  for  him.  Any  act  to  be  done  or  any  authority 
to  be  exercised  by  the  Bishop  shall,  where  the  Bishop  is 
interested,  be  done  and  exercised  by  the  Archbishop  of 
the  Province.  There  are  many  subordinate  acta,  sudi 
as  the  issuing  of  the  monition,  to  be  done  by  the  Bishop, 
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a  dirinterested  person.  It  might  be  difficult  on  eadi 
occasion  tf)  select  a  proper  sobatitate ;  and  tlieiefi)ie  the 
statute  designates  the  particular  person,  him  who  at  the 
time  is  the  Archbishop.  But  it  seems  to  me  dear  that 
he  is  to  be  taken  as  sitting  in  lieu  of  the  Diocesan,  and 
that  the  proceedings  before  him  are  subject  to  the  same 
incidents,  as  to  appeal  and  otherwise,  as  if  held  before 
the  Bishop  in  person. 


Crompton  J.  If  there  were  no  more  than  a  probable 
prima  facie  case,  it  would  be  our  duty  to  make  the  rule 
absolute;  for  by  doing  so  we  enable  the  parties  to  hare 
our  judgment  reviewed,  whilst  by  discharging  the  role 
we  should  determine  the  case  finally,  which  we  ou^t 
not  to  do  if  anything  like  a  probable  prim&  ftcie  case  k 
made  out  But  in  this  case  I  agree  with  the  rest  of  the 
Court  in  entertaining  a  very  strong  opinion  on  the 
construction  of  the  Act  I  heard  the  aigument  in  the 
case  of  Regina  v.  Arclibishop  of  Canterbury  (a);  and  I 
then  concurred  with  the  rest  of  the  Court  in  thinking 
that  the  construction  of  the  Act  was  such  that,  though 
there  was  a  change  of  one  individual  for  another,  the 
change  did  not  vary  the  nature  of  the  Court,  whidi  was 
still  a  special  Diocesan  Court,  and  that  the  sabstitution 
of  the  Archbishop  for  the  Bishop  did  not  affiect  the 
place  at  which  that  Court  was  to  be  held.  And  I  aho 
hold  a  very  decided  opinion  that  the  subatitntion  doeanot 
vary  the  nature  of  the  Court  so  as  to  afiect  the  appeal, 
which  I  think  lies  to  the  Arches  Court  It  was  and 
that  the  mandamus  was  not  required,  for  that  an  appeal 
lay  to  the  privy  counsel  from  Sir  John  Dod$om*s  jfudg' 


(a)  6E.^  B,  546. 
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Roberts      ^^  be  *  grant  from  the  Crown  to  Mrs.  Ann  EvanB^  in  fee 

of  a  piece  of  ground  which  was  an  encroachment  on  i 

lordship  belonging  to  the  Crown,  was  deposited  witl 

the  manager  of  the  Wrexham  branch  of  the  defendant 

bank  by  Edward  Evans^  *as  collateral  security  for  ai 

advance  of  7621 11^.4^1     On  10th  July  1856,  the  ban! 

were  served  with  a  notice  from  the  plaintiff's  solicitor 

demanding  this  deed  as  his  property.     In  this  notioe 

the  plaintiff  claimed  as  assignee  fix>m  the  heir  at  law  ol 

Ann  Evans,  who,  after  having  married  Robert  Pearee, 

had  died.     The  affidavit  stated   that  the  advance  <^ 

762. 1 1^.  4{f.  was  paid  off  before  the  action.    It  did  not  on 

any  of  the  affidavits  appear  distinctly  when  thispaymenl 

was  made ;  but  it  was  apparently  after  this  daim  by  the 

plaintiff.    The  affidavit  stated  that  in  consequence  of  this 

notice  the  bank  did  not  know  to  whom  the  deed  belonged. 

That  the  deed  was  claimed  by  Thomas  Evans,  the  eldesi 

son  and  heir  at  law  of  Edward  Evans,  who  had  died  mncm 

the  deposit ;  and  that  it  was  expected  he  would  bring  an 

action.     The  defendants  disclaimed  all  interest  in  the 

deed. 

From  the  affidavit  of  TTiomas  Evans,  the  claimant  h 
appeared  that,  in  1842,  John  Evans  purchased  a  piece  dt 
land,  which  was  the  same  land  as  that  said  to  be  an 
encroachment  on  the  property  of  the  Crown,  and  built 
on  it  an  inn  called  the  Foresters  Arms.  In  1843,  be 
died  childless,  bequeathing  all  his  personal  estate  to  his 
wife  Ann  Evans,  but  intestate  as  to  his  real  estatSi 
Edward  Evans,  his  brother  and  heir  at  law,  took  posses* 
sion  of  the  real  estate,  but  permitted  the  widow  Am 
Evans  to  occupy  the  Foresters  Arms  for  her  life,  she  paying 
him  a  nominal  acknowledgment  of  5^.  per  annum.    Am 
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1857.      being  bailees  of  Edwcard  JEvans,  are  boand  to  giTe  op 
BoBom     ^^^  ^^^  '^  bi«  representative,  the  claimanL  [Coleridge  J. 

If  they  do  so,  the  claimant  will  be  subject  to  an  action  pie-  ^ 
cisely  similar  to  that  in  which  the  bailees  are  now  sued;  ^ 
and  whatever  is  a  defence  for  you  would  be  a  defimee:^ 
for  them.  I  do  not  see  what  hardship  the  claimants 
would  suCFer  by  being  substituted  as  defendant]  He^ 
has  all  along  been  willing  to  be  so,  and  to  indemni^i^ 
the  now  defendants.  It  is  the  bank  that  insist  on 
interpleader.  But  the  case  is  not  one  for  an  intei 
pleader;  Hartan  v.  Earl  of  Devon  (a),  Crawehag 
Thornton  {b).  [Lord  CampbeU  C.  J.  Has  it 
decided  in  equity  that,  where  there  is  precisdy  th^^ 
same  claim  against  the  depositee  that  there  would 
against  the  depositor,  there  can  be  no  inteiplead^EiM' 
when  the  proposal  is  merely  to  substitute  the  deposil 
for  the  depositee  in  the  action?  By  doing  so^ 
depositee  is  relieved,  and  no  burthen  is  cast  upon  itmm 
depositor  beyond  what  he  must  bear  if  the  diattel  0 
given  up  to  him,  and  the  ckdmant  sues  him.  If  cbo 
more  is  asked  than  that  the  action  should  be  defended 
hy  you,  it  should  be  done.]  At  least  the  daimasi^ 
should  have  costs. 

Tomlinson^  for  the  plaintiff  in  the  action*     The  bank 
have  at  least  acted  improvidently,  and  are  not  entitkd 
to  relief;    Belcher  v.  Smith  (c>     [Lord  CanqtbeO  C  X. 
We  cannot  consider  that  a  general  rule.     Cromptm  J* 
It  may  be  hard  upon  the  plaintiff  if,  finding  proper^  ub, 
the  bands  of  a  solvent  party,  which  he  has  a  legal  rigb^ 
to  have  given  up  to  him,  he  is  obliged  to  abandon  bi^ 
claim  against  the  solvent  defendant,  and  sue  one  wIxp 

(a)  4  Exch.  497.  (ft;  2  Hfyi,  |>  C  1. 

(c)  9  Bimp.  62. 
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The  Queen  against  Thobias  Payntbb,  Esq. 

TTAYE8  Serjt,  in  last  Term,  obtained  a  rule  callini 
upon  Thomas  Paynier^  Esq.,  one  of  the  magistrate 
of  the  Police  Courts  of  the  Metropolis,  and  The  Ga 
Light  and  Coke  Company,  to  shew  cause  why  he,  th 
said  magistrate,  **  should  not  adjudicate  upon  a  snmmoD 
issued  by  him,"  on  1st  July  1856,  against  T%e  Gas  Ugl 
^  Coke  Company  for  unlawfully  breaking  up  and  openin 
the  pavement  and  soil  in  a  certain  street  within  th 
Westminster  District,  for  the  purpose  of  laying  dow 
new  mains  of  pipes,  without  the  consent  in  writing  < 


A  district 
board  of 
works,  under 
■ecu.  109  and 
227  of  The 
Metropolis 
Local  Manage- 
ment Act 
(18&19  Vict. 
e.  120.)  and 
sUt.  11  &  12 
Vict,  e,  43., 
summoned  a 
gas  company 
before  a  justice 
for  opening 
ground  without 
Uie  consent 

The  Company  The  Board  of  Works  for  the  said  Westminster  District 
J^^fn?on   "  a°<i  ^*^y  ^®  s'^o"'^  ^"^^  convict  the  said  Gas  Light 

the  ground 

that,  under 

their  charter 

and  certain 

local  Acts, 

they  were 

justified. 

The  justice 

suted  that 

he  considered 

the  answer 

valid,  and 

that  the 

summons  ought  to  be  dismissed ;  but,  at  the  request  of  the  Board,  he  refuted  to  **^jwfiTi 

stating  that  he  did  so  in  order  that  the  opinion  of  this  Court  might  be  obtained.     T 

Company  insisted  on  his  dismissing  the  summons. 

A  rule  having  been  obtained  by  the  Board  for  an  order  directing  the  Justice  to  adHodiei 


Cohe  Company  in  a  sum  not  exceeding  5L  for  sac 
offence." 

The  following  facts  appeared  from  the  affidavits  i 
support  of  and  opposition  to  the  rule. 

The  Company,  which  was  created  by  charter  • 
52  G.   3.,    granted    in    pursuance   of  stat.   50  G. 


adjudicate,  were  not  entitled  to  an  order  compelling  him  to  do  so. 
Stat.  11  &  12  Viet.  e.  44.  «.  5.  »  inapplicable  to  such  a  case. 


330  HILARY  TERM. 

1857.       sioners  for  paving   and  lighting  the  Parishes  of  St 
The  QvEEx   ^^^90^^^  and   St  Johfiy   Westminster^  who,  before  the 
P   %BB.    '^^  mentioned  Act  passed,  acted  under  stat.  5  &  6  Tf.  4. 
c.  xviii.  {a) :  and  they  referred  to  sect.  41  of  the  Act 
last  mentioned,  and  to  sect  1  of  stat  50  G.  3.  c.  clxiii. 
Mr.  Paynier  took  time  for  consideration,  and,  on  28th 
July  1856,  delivered  a  written  judgment  (dated  8th  Jvly) 
of  considerable  length,  in  which  he  stated  that  he  con- 
sidered the  answer  to  the  complaint  valid.     But  he 
concluded  his  judgment  as  follows:   **  Such  being  the 
conclusion  I  have  come  to,  the  summons  must  be  dis- 
missed :  but  I  am  ready  to  put  my  decision  in  any  shape 
that  will  best  enable  the  parties  to  obtain  the  judgment 
of  a  superior  Court''    He  then  adjourned  the  meeting, 
that  the  parties  might  agree  upon  the  course  of  pro- 
ceeding.    The  parties  attended  Mr.  Paynter  on  10th  . 
October  1856,  and  again,  upon  adjournment,  on  24t]L^ 
October.     The  counsel   for   the  Board  requested  him^ 
either  to  convict  the  Company  or  to  refuse  to  adjudicate  := 
the  solicitor  for  the  Company  objected  to  either  courses 
being  taken,  on  the  ground  that  the  Company  weres 
entitled,  upon  the  magistrate's  view,  to  have  the  sum — 
mons  dismissed,  and  that  stat  11  &  12  Vict  c.  44.  s,  5^ 
was  inapplicable  to  such  a  case.     Mr.  Paynter^  howeversT 
said :    **  I  refuse  to  adjudicate  upon    this  complaint^:  '- 
because  the  point  is  beyond  a  Court  of  this  jurisdiction : 
and  I  do  so  in  order  that,  upon  my  refusal  to  adjudicate^ -= 
The  District  Board  may  apply  to  the  Courl  of  Queen's 


(a)  Local  and  penonal,  public :  "  For  pafiog,  clfltntiiif ,  liglittiig, 
regulating  the  soTeral  parishes  of  SL  Marffosnt^  Si,  Jokn  fte 
and  Sl  Jamtt,  within  the  liberty  of  WutmimUr  in  the  county  of 
and  the  precinct  of  the  SoMiy,  and  also  part  of  the  liberty  of  Safirom  MiMm 
HaUom  Gardem,  and  Bfy  RtmU,  within  the  same  oonnty;  and  Ibr  th^ 
purposes  therein  mentioned.** 


T. 

Pathtuu 
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1857.  8tat  11  &  12  VicL  c.  44.  <.  5.  But  that  enactment  wai 
The  QuBKH  ™®^®  ^''^  ®  totally  different  object :  it  was  to  facilitoti 
the  protection  of  magistrates  required  to  do  an  act  whid 
they  were  previously  unable  to  do  safely  without  a  man 
damus.  The  Act  in  such  cases  substitutes  an  order  fbi 
a  mandamus  It  is  confined  to  cases  in  which  a  man 
damus  would  be  granted.  Now  in  this  case  the  Cour 
certainly  never  could  have  granted  a  mandamus  ordeiin{ 
the  justice  to  do  that  which  would  be  perfectly  useless 
and  which  the  applicants  had  asked  him  not  to  do.  Hi 
did  not  ^^  refuse  to  do  any  act  relating  to  the  duties  o 
his"  "  oflSce  as  such  justice."  The  Act  does  not  appl] 
to  a  refusal  to  convict^  whether  erroneous  or  not ;  Regim 
V.  Justices  of  Bristol  {ay 

Hayes  Serjt  and  Clerkj  contra.  The  magistrate  hai 
suspended  his  formal  judgment  in  order  that  he  noaj 
obtain  the  opinion  of  the  Court :  and,  if  the  Coor 
make  the  order  for  him  to  adjudicate,  at  the  same  tim< 
intimating  their  opinion  upon  the  question,  which  i 
purely  one  of  law,  he  will  adjudicate  in  conformi^  witl 
that  view.  That  course  was  sanctioned  by  Erk  J.  n 
Begina  v.  Charlesunnih  (6).  [Lord  Campbell  C.  J 
There  seems  to  be  a  difficulty  in  our  entertiuning  th( 
question  unless  we  are  prepared  to  act  on  the  second  par 
of  the  rule.  The  justice,  if  we  simply  directed  hin 
to  adjudicate,  would  not  be  bound  by  our  opinion  a 
the  merits:  would  that  be  seemly?]  It  will  be  i 
hardship  if  some  such  course  be  not  open  to  the  com 
plainants:    sect  231  of  the  Metropolis  Local  Manage 


(a)  Note  (a)  lo  Htfina  v.  JuUiees  oj  WonetUrskire,  3  E.  ^  B.  479. 
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meni  Act  gives  an  appeal  against  a  conviction   bnt        1867. 
not  against  a  refusal   to  convict      [Crampion  J.     If   TheQcm 
joo  are  right  in  that  constmction,  yon  are  endeavonring 
to  get  the  efiect  of  an  appeal  in  a  case  where  the  statute 
withholds  it]     The  latter  part  of  the  rule  may  also  be 
made  ahacdate.     In  Beffma  v.  POkingUm  (a)  this  Court 
odered  justices^  who  made  an  order  of  maintenance  in 
bHtudy,  to  enforce  it  by  warrant  of  distress,  though, 
CD  an  emmeotts  view  of  the  law,  they  had  refused  to 
do  aoi    In  both  that  case  and  Begima  ▼.  Charksworth  {b) 
the  magistrates  had  exfHessed  an  opinion,  as  here.     The 
pcotection  of  the  magistrate  is  only  one  object  of  stat 
H  &  12  FtcC  e.  44.  i.  5.:  to  confine  its  application  to 
OSes  where  mandamus  would  be  granted  is  to  restrict 
'^  cpmtion  unduly :  the  preamble  to  the  section  shews 
that  the  Legislature  intended  to  devise  simple  and  in- 
expensive means  **  by  which  the  legality  of  any  act  to 
he    done  by  such  justices  might   be  con^dered  and 
^^^iiMlged  by  a  Court  of  competent  jurisdiction.** 

Xjotd  Campbell  C  J.    It  is  impossible  to  make  this 

'^dc  absolute  without  sanctioning  a  practice  which  might 

he  cvried  to  a  most  alarming  extent   The  Petty  Sessions 

^ight,  in  all  cases,  call  upon  us  to  adjudicate  instead  of 

^jodicating  themselves.     Such  was  not  the  intention 

^the  very  useful  enactment  in  stat  11  &  12  Vtei.  c.  44. 

^  &    The  magistrate  here  did  not  decline  adjudicating 

from  his  own  spontaneous  wish :  he  did  so  at  the  request 

^  one  of  the  parties.  We  cannot  make  this  rule  absolute 

^ndeas  we  are  prepared  to  say  that  a  magistrate  may,  in 


(«)  2  B.^B.  546.     See  JlcynuiT.  Wood^b  B.  4r  B.  49. 
(M3L.  M.^  P.  117. 
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1857.       eyery  case  which  comes  before  him,  follow  the  sami 
The  QunM    course ;  and  that  would  make  us  a  Court  of  appeal  ii 
J-  every  matter.     The  suggestion  made  by  my  brothe 

Hayes  would,  if  adopted,  lead  to  the  degradation  of  tb 
Court.  It  would  come  to  this:  that  we  should  giv« 
an  opinion  upon  which  the  magistrate  would  be  free  t 
act  or  not  as  he  thought  fit  The  statute  gives  xm  n 
authority ;  what  is  done  must  still  be  done  by  the  justio 
and  must  be  his  act.  Suppose  we  were  to  ofler  a 
opinion  and  send  the  case  back  for  the  adjudicaUon  i 
the  magistrate:  it  would  be  monstrous  to  say  that  fa 
would  be  bound  to  act  upon  our  opinion  against  U 
own.  No  case  goes  to  such  a  length.  In  Begma  y 
CharlestDorth  (a),  which  comes  nearest,  the  prooeedin 
was  voluntary  on  the  part  of  the  magistrate,  and  tfa 
parties  did  not  concur.  Here  we  should  be  allowin 
an  appeal  at  the  instance  of  one  of  the  parties  again 
the  will  of  the  other. 

Coleridge  J.  I  am  of  the  same  opinion.  No  on 
who  knows  how  the  law  stood  before  stat.  11  &  12  ^ 
c.  44.  can  entertain  a  doubt  It  constantly  happenc 
that  we  had  to  call  on  a  party  to  indemnify  the  magi 
trate  before  we  would  issue  a  mandamus.  That  wi 
thought  unjust ;  and  the  Act  was  introduced,  in  ordi 
that,  where  magistrates,  from  a  well  grounded  doub 
refused  to  act,  we  might  order  them  to  act  and  the 
might  be  protected.  I  agree  that,  though  this  was  tt 
intention,  we  must,  if  the  words  of  the  enactment  g 
further,  obey  them.  But  in  the  present  case  the  magi 
trate  had  made  up  his  mind ;  and  it  is  contended  tbi 

(a)  2L,M.^P.  117. 


▼. 
Patvtel 
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we  are  to  compel  him  to  act  contrary  to  the  opinion  1857. 
wfcich  he  has  formed  after  going  into  the  law  and  the  jj^  qcees 
itbL  That  is,  although  the  jurisdiction  from  the  first 
lo  the  last  is  with  the  magistrate,  and  there  is  no  appeal, 
or  oDJy  one  to  an  intermediate  Coiurt,  that  of  Quarter 
SeauoDSy  he  can  always  come  to  us  for  an  opinion. 
IW  would  be  most  inconvenient :  the  Legislature  has 
left  the  decision  to  him  alone. 

WiQHTMAN  J.  llie  course  proposed  would  make  this 
I  Coart  of  appeal  destitute  of  any  means  of  enforcing 
its  judgment,  which  would  not  be  binding  on  a  magis- 
tntewho  did  not  choose  to  adopt  it  Stat  11  &  12  Vici. 
e>4iii  5.  had  the  double  object  of  protecting  a  magistrate 
delay  and  expence ;  but  no  more. 


CioMPTON  J.  The  course  suggested  would  even  go 
fiffther  than  mating  this  a  Court  of  appeal :  it  would 
be  making  this  a  Court  of  advice  in  all  cases  where 
Mpstntes  have  to  act,  as,  for  instance,  in  questionc 
^her  a  party  should  be  committed  for  trial. 

Rule  discharged  (v^ 

(a)  See  Retina  t.  Dayman,  post.  (May  8). 
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January  29th. 


A  plea  of 
payment  of 
iDODey  into 
Court  will  not 
be  allowed 
together  with 
pleas  denying 
or  jostiiViDg 
the  whole 
came  of  action 
in  respect  of 
which  the 
payment  b 
pleaded. 

Efen  on  the 
terms  of  the 
defendant 
consenting, 
if  plaintiff 
accept  the 
money,  to 
withmw  the 
other  pleas 
and  suffer 
judffment. 

Although 
the  complaint 
in  the  decla- 
ration appear 
to  be  oppres- 
siTely  multi- 
farious. 


Gales  against  Lord  Holland  and  Bbowks. 

TTANCEy  in  this  Term,  obtained  a  rule  calling  on^ 

the  defendants  to  shew  cause  why  so  much  of 
order  of  Coleridge  J.,  dated  2d  January  instant,  as  alio 
the  defendants  to  plead  a  plea  of  payment  of  money  ini 
Court  together  with  the  other  pleas  mentioned  in 
abstract  referred  to  in  the  affidavit  on  which  the  ml 


was  obtained  should  not  be  rescinded,  and  why  the  8ai< 
plea  should  not  be  struck  out 

From  the  affidavit  on  which  the  rule  was  obtained  i 
appeared  that  the  first  count  of  the  declaration  c 
defendants  with   breaking  and  entering  lands  &c. 
plaintiff,  breaking  down  and  injuring  the  hedges 
cutting   down  and  converting  trees  and   onderwoo^B 
digging  holes  and  pits,  trampling  dovm  and  digging 
up  grass  and  crops,  making  roads  and  paths  over  th.^ 
premises,  cutting  up  and  converting  turf  and  grass  an^ 
earth,  carrying  earth  &c.  and  building  materials  ove^ 
the  land,  depositing  earth  &c  and  building  materials 
on   the   land,  whereby  plaintiff's  cattle  were  injured, 
building  buildings  and  planting  trees  and  shrubs  on  the 
land,  causing  persons  to  break  and  enter  the  lands  and 
trespass  thereon,  digging  up,  subverting  and  spoiling 
the  dressings  and  manure  and  dnunage  pipes,  convertiog 
drainage  pipes,  hindering  plaintiff  and  his  family  from 
going  over  divers  parts  of  the  lands,  making  diven 
unlawful  seizures  and  distresses  of  plaintiff's  cattle  and 


t/>rd 


Itettavn  off  ^  ^^^  as  teW 


^f  use  »^^  ^  _  to  Tn*^S        ^ 

proved  o^et^^iUcet^ce. 

order  toetvU  ^  ^^^ 

court  -^^_^:i«.otV^eas. 


^\eadiog  ^ 
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1857.  Ist  Auffust  1855,  when  stat  18  &  19  VieL  e.  63.  came 
Smith  *°^  operation.  On  12th  May  1856,  a  majori^  of  the 
Prtm.  members,  including  Pryse  and  the  others  joined  with 
him  as  defendants  in  the  plaint,  directed  an  applicadon 
of  the  funds,  which  Smith  and  others  complained  o£ 
In  the  month  of  June  1856,  and  not  before,  a  copy  of 
the  rules  was  deposited  with  the  registrar.  In  December 
1856  this  plaint  was  brought  as  an  application  made  to 
the  coimtj  court  to  settle  the  dispute  that  arose  on 
12th  May  1856.  The  defendants  objected  that  the 
county  court  had  no  jurisdiction.  The  judge  adjourned 
the  hearing  to  give  time  for  an  application  for  a  prohi- 
bition. 

C.  R.  Kennedy  now  shewed  cause.     The  question 
depends  upon  the  construction  of  stat  18  &  19  Viet, 
e,  63.     This  was  a  Friendly  Society,  having   printed 
rules ;  and,  as  it  was  not  regbtered  before  the  present 
Act  came  into  operation,  it  was  necessary,  by  sect  26, 
that  a  copy  of  the  rules  should  be  deposited  with  the 
registrar  and  his  certificate  obtained.     As  soon  as  that 
was  done,  the  Society  and  its  members  would  be  subject 
to  all  the  provisions  of  the  Act     Amongst  others,  by 
sect.  41,  disputes  would  be  settled  in  the  county  court. 
The  certificate  has  not  been  yet  obtained,  but  by  sect  44,. 
"  in  the  case  of  any  Friendly  Society**  "  whose  rulei^ 
have  not  been  certified  by  the  registrar,  provided  a  copjr" 
of  such  rules  shall  have  been  deposited  with  the  registrar^ 
every  dispute  between  any  member  or  members  of  suclm 
Society,  and  the  trustees,  treasurer,  or  other  officer,  or 
the   committee   of  such   Society,  shall   be  decided   io 
manner  hereinbefore  provided  with  respect  to  disputes^ 
and  the  decision  thereof,  in  the  case  of  societies  to  be 


V. 
PSTSS. 
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established  under  this  Act,  and  the  sections  in  this  Act       1857. 
provided  for  such  decision,  and  also  the  section  in  this       smitu 
Act  which  enacts  a  punishment  in  case  of  fraud   or 
impodtioD  by  an  officer,  member,  or  person,  shall  be 
applicable  to  such  uncertified  societies :  provided  always, 
that  nothing  herein  contained  shall   be  construed   to 
confer  on  any  such  society  whose  rules  shall  not  have 
lieen  certified  by  the  registrar,  or  any  of  the  members 
or  officers  of  such  society,  any  of  the  powers,  exemptions, 
or  fecilities  of  this  Act,  save  and  except  as  in  and  by 
this  secdon  is  expressly  provided.*'     The  object  of  the 
enactment  was  to  make  the  deposit  of  the  rules  a  con- 
ation precedent  to  the  jurisdiction  of  the  county  court ; 
lot,  when  once  complied  with,  the  jurisdiction  is  over 
^  dispute.     [Cramptan  J.    If  you  are  right,  the  deposit 
^f  the  rules  relates  back  so  as  to  make  acts  punishable 
which  were  not  punishable  before.     It  is  not  likely  that 
^och  was  the  intention  of  the  Legislature.]     In  Yeates  v. 
Roberts  (a)  Emdersky  V.  C.  exercised  jurisdiction  over 
the  trustees  in  respect  of  transactions  before  registration. 

Biaksion^  in  support  of  his  rule,  was  stopped  by  the 
Court 

Ixnd  Caupbell  C.  J.  It  seems  to  me  that  the 
<oanty  court  has  no  jurisdiction  except  under  the  Act ; 
and  the  condition  to  the  jurisdiction  given  by  the  Act 
has  not  been  fulfilled. 

CoLERiDOB,    WiGHTMAN    and    Crompton  Js.    cou- 

ciurred. 

Rule  absolute  for  a  prohibition. 

(a)  3  Dr9w,  170. 
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1867. 


WiLUAM  Hallett  and  Fbedebick  Franci^e 
Hallett,  appellants,  The  Churchwardena^ 
and  Overseers  of  the  Parish  of  Brightoi 
respondents. 


conscD  ^fl 


T^iT*!  ^      ^  PHIS  was  an  appeal  against  a  poor  rate.     Bj 
comprebeDded  of  parties,  and  order  of  Coleridge  J,,  a  case 

witbin  a  ma- 

nicipalboroufb  Stated  for  the  opinion  of  the  Court,  which,  so  far 
to  the  coming    regards  the  decision  of  the  Court,  was  as  follows. 
c^statTs^^e         The  appellants  are  the  occupiers,  as  partners,  of  t 
^8^*92^      farnas  in  the  parish  of  Bryhton,  known  as  Black 
beensubiect,      ^^^  Scabes  Costle^  held  for  lonff  terms  of  years. 

under  a  local  '  ^  j 

Act.  to  a  rate    farms  consist  of  arable  land,  with  some  meadow 

inclodmg  the 

expenceof       sheep  down,  and  of  buildings  bond  fide  used  for 

watching,  and 

part  expressly  purpose  of  agricuUure. 

town  council,         Bj  Stat  6  G.  4.  c.  clxxix.,  local  and  personal,  pub 

^N^nt^^ay  "  ^or  the    better  regulating,  paving,  improving 

oVthrexempt  "^^Jtiaging  the  town  of  Brighthelmstony  in  the  count]r 

part,  for  the  Sussex,  and  the  poor  thereof,"  it  is,  by  sect.  2,  enacte^^ 

purposes  of  ^  '     w  » 

watching,  as      that,  for  the  purposes  of  that  Act,  the  town  of  Brighic^^ 

is  not  more  "^ 

than  200  yards  should  be  deemed  and  taken  and  be  co-extensive  witb 
any  street  or      the  parish ;   and  commissioners  are  appointed  for  th^ 

continuous  -  .       ^,  .  .         ^,  c   ^ 

line  of  houses    purpose  of  carrjmg  the  provisions  thereof  mto  execaUOD. 

regularly 
watched ; 
but  they  cannot  rate  parts  more  distant,  if  exempt  under  the  local  Act. 

And,  though  the  council  does  not  lay  a  watch  rate,  but  defrays  the  expences  of  watching 
out  of  the  borough  fund  of  which  part  is  raised  by  a  general  borough  rate  to  be  paid  bj  the 
parish  officers  out  of  the  poor  rate,  parties  cannot  be  indirectly  made  to  ccmtriDOte  to  the 
expence  of  watching,  in  respect  of  parts  so  exempt  and  so  distant,  by  being  rated  to  a  poor 
rate  partly  applicable  to  the  borough  fund ;  but  such  poor  rato,  to  far  as  applicable  to  such 
expences,  cannot  be  sustained  as  against  such  parties. 
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Bj  the  69th  sectioD,  the  commissioners  were  empowered        ]  867. 
^    appoint  watchmen,  beadles,  and  other  officers  and  ^hallett 
persons,  for  guarding,  watching,  and  keeping  and  pre-    Qv    ^       f 
■erving  the  peace  of,  the  town.  Brighton. 

XJnder  the  powers  conferred  by  the  Act,  the  Com- 
^imoners  appointed  watchmen  who  were  sworn  in  as 
^^Kistables,  and  continued  them  until  the  charter  of 
''^Ooiporation  was  granted  to  the  borough  as  hereinafter 


£j  sect.  133  of  the  above  mentioned  Act,  the  Com- 
^^issioners  were  empowered,  once  in  every  year  after  the 
l^^SBing  of  that  Act,  or  oftener,  if  they  should  think  it 
^^tsessary,  to  make  one  or  more  equal  rate   or  rates, 
^asessment  or  assessments^  to  be  signed  as  therein  pro- 
^ided^  upon    the   tenants  or  occupiers  of  all  houses, 
aliope,  warehouses,  coachhouses,  cellars,  vaults,  buildings 
jgiutlenay  grounds,  lands,  tenements   or   hereditaments 
'^^hatsoever,  within  the  said  town ;   so  as  such  rate  or 
rmtes»  assessment  or  assessments,  do  not  exceed  in  the 
"vrliole  in  any  one  year,  to  be  computed  as  aforesaid,  the 
stim  of  4i.  in  the  pound  on  the  scale  or  rate  for  the 
t.iine    being    on    which   rates    are    raised    to    and    for 
tlie  relief  of  the  poor  of  the  said  parish  of  Brighton ; 
and  the  money  or  moneys,  so  rateil  or  assessed  on  the 
ttftid  tenants  or  occupiers,  were  to  be   paid   by  them 
respectively  to  the  collector  or  collectors,  or  other  per- 
son or  persons  appointed,  or  who  should  or  might  be 
appointed,  by  the  said  Commissioners  to  receive  the 
same.     The  section  then  contains  a  power  of  distress  in 
case  the  rates  are  not  paid;  and  proceeds:  ''Provided 
always^  that  nothing  in  this  Act  contained  shall  extend 
to  charge  any  barns  or  other  buildings,  yards  or  closes, 
bon&  fide  used  for  the  purposes  of  agriculture,  nor  any 
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]8/)7.  arable  lands,  meadows,  or  pasture  land,  or  sheep  dowi 
Hjjjlht™  ^Ai*^  the  said  parish,  nor  any  owner  or  occupii 
Orerieers  of  ^^'^^^  ^'^^^  ^^^  Said  rates  or  assessments.*' 
Bbightok.  From  the  date  of  the  passing  of  the  above  Act  dow 
to  the  granting  of  the  charter  of  incorporation,  tl 
practice  of  the  commissioners,  acting  under  the  sai 
Act,  was  to  make  a  town  rate ;  out  of  the  proceeds  < 
which  they  paid  all  the  ezpences  attending  the  watchio 
of  the  town,  and  also  all  other  expences  incurred  and< 
the  Act,  except  the  expence  of  watering  the  streets  {a 
No  separate  watch  rate  was  made  by  them ;  nor  wi 
there  any  power  to  make  one.  The  said  farms  wei 
not  rated  or  assessed  to  the  said  town  rate,  and  nev< 
contributed  in  any  way  towards  the  expences  of  th 
town  under  the  local  Act:  but  the  dwelling  hooac 
thereon  were  assessed  to  and  paid  the  town  rate. 

On  1st  April  1854,  a  charter  of  incorporation  wa 
granted  to  the  said  borough  of  Brighton^  under  Th 
Municipal  Corporations  Acts;  and,  by  the  charter,  th 
municipal  Borough  is  declared  to  be  coextensive  witl 
the  parish. 

A  town  council  was  duly  elected  for  the  borough 
and,  on  7th  June  1854,  a  watch  committee  was  appointee 
in  accordance  with  the  requirements  of  stat  6  &  ( 
W.  4.  c.  76.  s.  76.  And,  on  28th  June  1854,  a  meetinj 
of  the  said  watch  committee  was  held,  the  minute 
whereof  were  partly  set  out  in  the  case,  and  whicl 
included  resolutions  as  to  the  appointment  of  certaii 
persons  as  chief  constable,  superintendant  constables 
inspector  constables,  and  constables,  at  various  salarie 

(a)  By  sect.  117  the  rates,  tolls,  &o.,  were  to  be  consolidated  into  on 
fund,  and  be  applicable  for  the  general  purposes  of  the  Act*  except  Um 
watering  rate,  authorised  by  sect  60,  as  to  which  a  separate  acoomit  was  kept 
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aod  wages.     The  said  minates  were  approved  by  the        1867. 
oouncil  on  25th  Jtdy  1854.     On  12th  July  1854,  the      Hallbtt 
oajror  published  a  notice,  stating  the  appointment  of   Ovencen  of 
tbe  constables,  and  that  they  would  begin  to  act  on     Brighton. 
KxhJufy. 

The  said  constables  began  to  act  on  the  day  mentioned 

in  tlie  said  notice  (being  long  prior  to   the  rate   in 

question),  and  acted  thenceforth  to  the  time  of  the 

niakiiig  of  the  rate  in  question.     And,  in  so  acting,  the 

Bud  constables  regularly  watched  by  night  and  by  day 

^  whole  of  the  said  parish,  including  the  said  farms. 

Parts  of  the  farms  are  less  than  two  hundred  yards 

distant  from  streets  or  continuous  lines  of  houses  regu- 

'^riy  watched  within  the   borough  under  stat.  5  &  6 

^-  4.  c  76. 

Tlie  Commissioners  appointed  under  the  stat  6  G.  4. 
^  clzxiz.  continued  to  act  for  all  other  purposes  con- 
'^^cted  with  that  Act  except  the  purposes  of  watching 
^e  town,  until  all  their  powers  were  transferred  to  the 
^^^'^v^  council  by  The  Brighton  Commissioners  Transfer 
Act,  1855  (18  &  19  Vict  c.  vi..  Local  and  Personal, 
^abUc). 

No  separate  watch  rate  has  been  made  by  the  council 

^  tbe  borough ;  nor  has  any  order  been  made  by  the 

^oundl  that  the  said  farms,  or  either  of  them,  should  be 

^ted  to  the  watch  rate  in  like  manner  as  other  parts  of 

^borough.    • 

The  borough  fund  is  insufficient  for  the  purposes  of 
^icfraying  the  expences  of  the  constabulary  force  of  the 
Wmgh  together  with  the  other  expences  legally  payable 
<>^of  it.  And,  at  a  meeting  held  on  19th  April  1855, 
^  town  council  made  an  order,  which  was  set  out  in 
^  case,  and   which,  after  reciting   that   it  had  been 
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1867.  ascertained  by  the  meeting  that  the  borough  fttnd  wouk 
Hallkpt"  ^^^  ^  sufficient  for  the  purposes  required  by  stat.  5  &  ( 
Q^^fil^^  fy»  4.  c.  76.,  proceeded  to  an  estimate,  by  which  i 
BuoHTOH.  appeared  that  it  would  be  necessary  to  raise  9000iL  a 
least  for  those  purposes ;  and  the  council,  by  the  anthoirit 
of  the  said  Act  and  of  stat  55  O.  3.  e.  51.,  rated  thi 
parish  of  BnghUm^  wholly  within  the  borough,  fiir  th 
said  sum  of  9000il,  and,  under  stat.  7  fF.  4  $- 1  Fir 
c.  81.,  ordered  the  parish  officers  of  the  parish  c 
Brighton  to  pay  the  amount  out  of  the  poor  rate ;  anc 
under  stat.  6  &  7  W.  A,  c.  104.,  appointed  the  chii 
constable  of  the  borough  high  constable,  and  ordere 
him  to  demand  the  sum  of  the  parish  officers.  O 
25th  April,  1855,  the  mayor  issued  his  precept,  con 
manding  the  high  constable  to  make  the  demand  on  it 
parish  officers  and  pay  the  amount  to  the  boroug 
treasurer;  which  demand  the  high  constable  made  c 
the  same  day,  in  writing:  and  the  parish  officers^  c 
30th  of  May  1855,  made  a  rate  accordingly,  in  whi<4 
the  appellants  were  rated  for  the  whole  of  their  sai 
farms  at  24/.  9^. 

The  sum  which  would  be  raised  by  the  said  rate  ^i« 
more  than  necessary  for  the  ordinary  purposes  of  a  po 
rate,  and  was  made  for  the  purpose  of  (amongst  otki 
things)  paying  part  of  the  said  sum  of  9000/.,  add  b 
been,  in  part,  applied  towards  payment  of  that  sum. 
considerable  portion  of  the  said  sum  of  90001.  wi 
required  for  the  purposes  of  watching. 

Against  this  rate  the  appellants  appealed,  on  th< 
ground  that  it  was  raised  for  the  purpose  of  payiDf 
money  required  by  the  council  (amongst  other  tilings 
for  watching  the  borough,  and  that  the  lands  for  whid 
they  are  rated  are  not  liable  to  contribute  for  tha 
purpose. 
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The  before  referred  to  Acts  of  Parliament  to  form        1357^ 

put  of  the  case.  Hall.tt 

The  question  for  the  opinion  of  this  Court  is :  ^     ^'      . 

*  *  Overseers  of 

l^ether  the  appellants  are  liable  in  respect  of  the    Bbiohton. 
fiunn  lands  known  as  Black  Bock  and  Scabes  Castky  in 
their  oocnpation,  to  contribute  towards  the  expences  of 
police  of  the  borough  of  Brighton. 
If  the  Court  should  be  of  opinion  that  the  appellants 
not  BO  liable,  then  the  rate  is  to  be  amended,  so  far 
regards  them,  by  reducing  the  sum  of  24/.  9^.,  at 
irbich  they  are  now  charged,  to  the  sum  of  212.:  and 
the  Court  are  to  adjudge  the  costs  of  this  case  to  be 
pttid  by  the  respondents.     If  the  Court  should  be  of 
opinion  that  the  appellants  are  liable,  then  the  rate  is  to 
be  confirmed :  and  the  Court  are  to  adjudge  the  costs 
of  this  case  to  be  paid  by  the  appellants. 
The  case  was  argued  in  last  Term  (a). 

Sir  F»  Kelfy,  for  the  respondents.      There  may  be 

•otne  technical  questions  as  to  the  way  in  which  this 

pardcolar  rate  is  framed ;  but  both  the  parties  wish  to 

wai?e  all  such  questions,  and  to  obtain  the  opinion  of 

^a  Court  whether  the  appellants  can,  in  any  way,  be 

'Ated,  in  respect  of  their  farms,  for  the  fund  which  is  to 

^  applied  to  the  watching.     [Zti^A,  for  the  appellants, 

evented]     It  becomes  necessary  to  decide  the  question 

whether  it  is  obligatory  on  the  council  to  lay  a  separate 

^>teh  rate,  under  stat  6  &  6  fVl4.c.76.8.  92. ;  or  may 

^y,  if  it  seems  more  expedient,  pay  the  expence  of 

^  watching  out  of  the  general  fund  raised  by  the 

(«)  November  15,  1856.  Before  Lord  Campbell  C.  J.  and  Wightman  J. 
living  the  reply*  Erie  J.  left  the  Court;  and  Coleridge  J.  heard  the 
'"Binder  of  the  argument 
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1857.  borough  rate  ?  If  they  may  do  the  latter,  which 
j^j^j^^  what  in  fact  they  have  done  here,  it  seems  that  no  pax 
^  '-  «  liable  to  the  general  borough  rate,  as  the  appellants  be 
Bkiohtoh.  unquestionably  are,  can  object  to  being  rated  eqoa 
with  others.  [Lord  Campbell  C.  J.  It  cannot  be  « 
sirable  that  it  should  be  matter  of  discretion  for 
council,  whether  they  will  lay  the  rate  so  as  to  incU 
a  particular  property.]  It  may  be  presumed  that  i 
general  policy  of  the  Legislature  meant  the  whole  an 
to  be  liable  for  the  expence  of  the  watching  which  is  fi 
the  benefit  of  all.  [Lord  Campbell  C.  J.  No  doubt 
would  be  important  to  protect  the  sheep  on  the  dowi 
from  being  stolen.]  It  is  true  that,  under  sect  133 
the  local  Act,  6  G.  4.  c,  clxzix.,  land  used  for  agricultc 
or  pasture  is  exempted  from  the  rate  which,  by  se 
117,  is  to  be  applied  to  the  payment  of  watchm 
appointed  under  sects.  69  &c.  of  the  same  Act,  the  n 
being  made  applicable  to  every  purpose  of  the  Act  exa 
the  watering.  The  exemption  of  the  land  was  reasond 
when  the  Act  was  passed :  many  of  the  purposes  of  t 
Act  relate  only  to  the  town,  which  was  then  much  I 
extensive  than  at  present.  But  this  state  of  things 
entirely  altered  by  stat  5  &  6  fT.  4.  c.  76.,  the  gene 
Municipal  Corporation  Act  Sect  76  authorizes  I 
appointment  of  a  watch  committee ;  and  other  sectio 
down  to  sect  83  inclusively,  regulate  the  authority  a 
proceedings  of  such  committee.  The  committee  1 
been  appointed  and  is  in  full  action,  by  its  constabl 
Upon  notice  thereof  (which  has  been  given),  by  se 
84,  from  the  day  specified  in  the  notice,  so  much  of 
Acts  previously  passed  '^  as  relates  to  the  appointmei 
regulation,  powers,  and  duties,  or  to  the  assessment 
collection  of  any  rate  to  provide  for  the  expences  of  a 
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watchmen,  constables,  patrol,  or  police  for  any  place 
situated  within  such  borough,  shall  cease  and  determine;*' 
md,  by  stat.  16  &  17  Vict  c.  79.  s.  2.,  these  provisions 
are  applicable  to  municipal  corporations  created  since 
the  passing  of  stat  5  &  6  W.  A.  e.  76.     Then,  by  sect 
92  of  stat  5  &  6   ^  4.  c.  76.,  the  corporation  is.  to 
apply  the  borough  fiind  to,  among  other  things,  **  the 
pajment  of  the  constables  ;**  and,  if  the  borough  fund 
Itt    not  su£Scient  for  all  the  purposes  to  which  it  is 
applicable,  a  borough  rate  is  to  be  ordered   by  the 
ooandl,  in  the  nature  of  a  county  rate.     Such  a  borough 
rate  has  been  ordered ;  and  the  appellants  now  dispute 
dieir  liability  to  it     There  are,  in  sect.  92,  the  following 
pvt>^i8oes  after  the  enactments  as  to  the  borough  rate. 
**  Provided  that  in  every  case  in  which  before  the  passing 
dua  Act  any  rate  might  be  levied  in  any  borough,  or  in 
any  parish  or  place  made  part  of  any  borough  under  the 
pvovisiona  of  this  Act,  for  the   purpose  of  watching 
8t>lely  by  day  or  by  night,  or  for  the  purpose  of  watching 
by  day  or  by  night  conjointly  with  any  other  purpose,  it 
dudl  be  lawful  for  the  council  of  such  borough  to  levy  a 
▼atch  rate  sufficient  to  raise  any  sum  not  greater  than 
the  average  yearly  sum   which  during  the  last  seven 
3^an,or  where  such  rate  shall  not  have  been  levied 
during  seven  years  then  during  such  less  number  of 
}eaiB  as  such  rate  shall  have  been  levied,  shall  have 
been  expended  in  the  maintenance  and  establishment  of 
^tcbmen,  constables,  patrole,  or  policemen  within  the 
district  in   which  such  rate  was  levied,  and  for  that 
pofpose  the  council  shall  have  all  the  powers  herein- 
bAre  given  to  the  council  in  the  matter  of  the  borough 
'*tei  and  where  any  part  of  any  borough  shall  not  at 
^  time  of  the  passing  of  this   Act   be   within   the 
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provisions  of  the  Act  authorizing  the  levy  of  sudi  rate  foi 
watching  as  aforesaid  it  shall  be  lawful  for  the  coundl 
from  time  to  time  to  order  that  such  part,  or  so  mud 
thereof  as  to  the  council  shall  seem  fit,  shall  be  ratec 
to  the  watch  rate  in  like  manner  as  other  parts  of  thi 
borough  to  be  specified  in  such  order,  and  such  watch  ratt 
thereupon  shall  be  levied  within  the  part  mentioned  ii 
such  order  in  like  manner  as  in  the  other  parts  of  thi 
borough  so  specified,  and  all  such  sums  levied  in  por 
suance  of  such  watch  rate  shall  be  paid  over  to  thu 
account  of  the  borough  fund:  Provided  always,  tha 
no  such  order  as  last  aforesaid  shall  be  made  for  ratin] 
to  such  watch  rate  any  part  of  any  borough  in  which  a 
the  time  of  passing  this  Act  such  rate  as  aforesaid  shal 
not  be  levied,  and  which  is  more  than  two  hundre^ 
yards  distant  firom  any  street  or  continuous  line  m 
houses  which  shall  be  regularly  watched  within  tb 
borough  under  the  provisions  of  this  Act"  No  watc 
rate  has  been  laid  under  this  clause,  which  is  permiasiii 
only:  it  might  have  been  advisable  to  act  upon  tfa 
power  if  the  benefit  of  the  watch  rate  were  confined  t 
a  part  of  the  parish ;  but  that  is  not  so ;  and  therefore 
the  constables  are  paid  under  the  general  rate.  Tluit 
the  Legislature  had  in  view  the  conferring  such  a 
discretion  appears  by  the  power  given  to  include  pu^ 
ticular  parts  of  the  borough  not  subject  to  former  rates. 
The  local  Act,  if  that  is  to  aid  in  interpreting  this 
section  of  the  Municipal  Corporation  Act,  ei^empti 
the  pastures  &c.,  not  specifically  firom  the  watch  rate, 
but  firom  the  general  rate :  therefore  it  afibrds  no  more 
reason  for  insisting  on  an  exemption  firom  the  boroi^h 
rate  in  respect  of  the  expences  of  watching  than  in 
respect  of  any  other  expences.     But,  in  fiict,  the  ex- 
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empdog  proviso  in  sect.  92  of  stat.  5  &  6  fF.  4,  c.  76. 
applies  only  where  a  watch  rate  has  been  previously 
leyied:   but  no  watch  rate  was  so  previously  levied, 
only  a  general  rate  applicable  to  the  expences  of  watch- 
ing among  many  others.     Stat  7  TT.  4  &  1  Vict.  c.  81. 
does  not  affect  the  point   now   in  dispute :    it  only 
pvovidea  for  cases  where  a  borough  or  watch  rate  may 
be  made  in  any  borough,  and  directs  that  it  shall  be 
pud  out  of  the  poor  rate,  or  by  a  separate  pound  rate 
if  the  council  choose  so  to  order.     This  Act  is  merely 
pt^rmissive ;  and  the  same  remark  applies  to  stat.  2  &  3 
c  28.,  which  enables  the  council  to  lay  a  watch 
upon  the  occupiers  of  premises  watched  by  day  and 
■^isht,  exempting  from  such  a  rate  premises  exempted 
by  ^ny  local  Act  from  the  payment  of  watch  rates,  and 
pc^ohibiting  any  alteration  in  the  comparative  liability  of 
Premises  to  any  watch  rate  under  any  local  Act 
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XmA,  contr^     The  local  Act  exempted  the  farms 

ftom  the  rate  leviable  under  that  Act;  and  that  rate 

was,  in  part,  a  watch  rate.     Therefore,  if  a  separate 

vatch  rate  were  now  laid  under  stat  5  &  6  fK  i.  c.  76. 

<>  62.,  it  is  clear  that  such  parts  of  the  farms  as  lie  more 

than  two  hundred  yards  from  the  continuous  line  of 

iKKises  could  not  be  liable  to  such  rate.     It  is  true  that 

ftcL  84  of  stat  5  &  6  fPl  4.  c.  76.  puts  an  end  to  the 

power  of  rating  under  local  Acts  for  watching ;   but 

ttct  92  perpetuates  exemptions  from  the  liability  to  the 

cxpenoes  of  watching  (except  within  the  two  hundred 

jvds);  and,  moreover,  it  left  the  other  powers  possessed 

bj  the  Commissioners  untouched.     It  is  suggested  that 

^  eicBiption  in  sect  92  is  inapplicable,  because  there 

WM  never  any  watch  rate  in  Brighton.  But  the  language, 
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in  the  earlier  part  of  the  proviso,  is :  "  in  every  case 
which  before  the  passing  this  Act  any  rate  might 
levied  in  any  boroogh^  or  in  any  parish  or  place  mat 
part  of  any  borough  under  the  provisions  of  this  A< 
for  the  purpose  of  watching"  &c.  A  rate  is  not  the  k 
made  for  the  purpose  of  watching  because  it  b  made  al 
for  other  purposes;  an  exemption  from  a  rate  pan 
applicable  to  watching  is  surely  an  exemption  from 
watch  rate.  Even  as  to  the  parts  of  the  fiirm  witb 
the  two  hundred  yards,  the  watch  rate  cannot  be  la 
without  an  express  order  of  council  bringing  such  p« 
within  the  rateable  district  No  such  order  has  bej 
been  made.  Then  stat.  7  ^.  4  &  1  Vict.  c.  81.,  ewe 
if  the  council  have  a  discretion,  shews  the  prindpl 
which  the  Legislature  had  in  view,  that  of  providing  i 
machinery  by  which  exempt  property  might  be  sepanttn 
from  property  not  exempt  Stat  2  &  3  VicL  e.  SS 
clearly  realises  the  same  kind  of  exemption,  m 
points  to  the  necessity  of  a  direct  order  of  the  coooc 
for  including  property  not  before  exempted.  Tk 
proviso  is  conclusive  evidence  of  the  intention  of  tl 
Legislature ;  it  would  be  unintelligible  in  the  vie 
taken  by  the  respondents ;  and  the  prohibition  again 
altering  comparative  liabilities  gets  rid  of  the  argume 
suggested  from  there  having  been  previously  no  n 
exclusively  for  watching.  Further,  stat.  8  &  9  Ft 
c  110.  «.  6.  enacts  that,  where  a  part  only  of  a  pari 
is  liable  to  a  watch  rate,  the  parish  officers  are  not 
pay  the  amount  out  of  the  poor  rate,  but  are  to  ma 
a  separate  rate  for  the  parts  liable :  this  cannot  be  co 
fined  to  the  case  where  the  exemption  was  only  frc 
any  rate  that  might  be  made  exclusively  for  the  pnipoi 
of  watching. 
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Sr  F.  Kelfy,  in  reply.     The  objections  ui^ged  apply        1857. 
oolj  to  that  which  has  not  been  done :  they  may  shew      Hallett 
that  the  council  had  no  power  to  lay  a  watch  rate ;  but    n     ^'      e 

ir  J  '  Overseers  of 

no  watch  rate  has  been  or  need  be  laid.     Unless  the    Brighton. 
oooDcil  are  bound  in  all  cases  to  defray  the  expence  of 
watching  by  a  rate  which  is  exclusively  a  watch  rate, 
there  is  a  discretion:   if  there  is,  the  Court  will  not 
Msame  that  the  discretion  has  been  improperly  exer- 
In  sect  92  of  stat  5  &  6  W,^.  c.  76.  the  word 
is  used  more  than  once ;  but  it  is  not  used 
in    the  part  empowering  the  council  to  lay  the  watch 
nte.    It  is  not  true  that  stat.  2  &  3  Vict  c.  28.  is  unin- 
telligible upon  the  view  of  the  respondents :  the  clause 
would  be  applicable   to  local   Acts  passed   since  stat. 
S  &  6  Vict.  c.  76.,  giving  powers  of  rating  for  watching 
which  therefore  would  not  be  repealed  by  sect.  84  of 
the   last  mentioned  Act,  or  to  cases  where  no  watch 
committee  had  been  appointed.     [Lord  Campbell  C.  J. 
Is  it  not  imperative  to  appoint  a  watch  committee?] 
Taking  that  to  be  so,  the  enactment  would  apply  in  the 
meantiaie.     Stat  8  &  9  Vict  c.  110.  s.  6.  applies  to 
two  cases :  first,  where  part  of  the  parish  is  without  the 
bonMigh,  and  therefore  ought  not  to  be  liable  to  a  rate 
1^  for  boroogh  purposes ;  secondly,  to  cases  where  a 
watch  rate,  eo  nomine,  is  laid,  and  there  is  an  exemption 
fc>«n  Boch  a  rate. 

Cur,  adv.  vult 

^rd  Campbell  C.  J.,  in  this  Term  {January  13th), 
i«feered  the  judgment  of  the  Court. 

u  Was  agreed,  upon  the  argument  of  this  case,  that 
"*  <lQe8tion  which  the  parties  wished  to  have  deter- 
®iiied  was,  not  whether  the  particular  rate  could  be 

▼W*  VII.  2  a  e.   &   B. 
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1857.       supported  as  far  as  it  related  to  the  property  of  t 

Hallett     appellants,  but  whether  so  much  of  their  property  ¥ritl 

^     ^'      .   the  parish  and  boroueh  as  is  more  than  two  hundi 

Overseers  of  *^  ° 

Brighton,  yards  from  Streets  or  continuous  lines  of  houses  is  lia 
to  be  rated  in  any  form  or  manner  to  a  rate  which  woi 
include  the  expence  of  watching. 

Bv  the  92d  section  of  stat.  5  &  6  W.  4.  c.  76.  t 
payment  of  the  constables  appointed  by  the  watch  cw 
mittee,  under  sects.  76  and  84,  and  of  all  other  expenc 
necessarily  incurred  in  carrying  the  provisions  of  tl 
Act  into  effect,  and  not  otherwise  provided  for,  are 
be  made  out  of  the  borough  fund :  and,  if  the  boroq 
fund  is  not  sufficient,  the  council  of  the  borough  DM 
order  a  borough  rate  in  the  nature  of  a  county  rate  t 
be  made  within  the  borough ;  and  the  sums  levied  to  I 
paid  over  to  the  borough  fund. 

The  84th  section  of  the  Act  provides  that,  upon  tl 
appointment  of  constables  under  that  Act,  and  notif 
given  as  specified  (which  was  given  in  the  present  case 
all  Acts   relating   to  police  and   watching  within  tl 
borough  shall  cease.     And  it  was  contended,  for  tl 
borough,  that,  under  the  powers  in  the  enacting  part 
the  92d  section,  the  council  of  the  borough  might  mal 
a  borough  rate  which  would  include  the  whole  of  tl 
appellants*  property,  and  apply  a  sufficient  portion 
the  general  fund  to  the  payment  of  the  expences 
watching. 

The  enacting  part  of  the  92d  section  is,  howeve 
subject  to  provisoes  which,  in  connection  with  soo 
subsequent  statutes,  shew  that  the  appellants*  proper 
more  than  two  hundred  yards  from  the  streets  and  co 
tinuous  lines  of  houses  in  the  borough  could  not  I 
included  in  any  rate  to  be  made  for  defraying  in  pa 
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jan1i7ry  30ih.    Hbnderson  agaijist  The  Royal  British  Bahk— 


A  SPLAND,  in  this  Term,  obtained  a  rule  calling  oc^ 
Leonard  Morse  Goddard  to  shew  cause  why  th^3 
plaintiff  should  not  be  at  liberty  to  issue  ezecutioKS 
against  the  person,  property  or  effects  of  the  said  Im 
Goddardy  as  a  shareholder  of  The  Royal  British 
for  the  sum  of  1317.  Zs,  lldl,  remaining  due  on 
judgment  recovered  by  the  plaintiff  against  the 


Under  slat 
7  &  8  Fid. 
c.  113.  «.  10., 
if  judgment 
has  been  ol>- 
tained  against 
a  joint  stock 
bank,  and, 
execution 
against  them 
being  inef- 
fectual, it  is 
sought  to 
charge  a  sharo-  Bank  for  the  sum  of  178/.  8^.  9^. 

shareholder  It  appeared  from  the  affidavits  on  which  the  rule 

cannot  resist 
the  claim  on 
the  ground 
that  ne  was 
induced  to 
become  a 
shareholder 
by  fraud  on 


obtained  that  The  Royal  British  Bank  was  incorporated 
by  letters  patent  under  stat  7  &  8  Vict,  c  113.  On 
24th  September  1856,  under  The  Joint  Stock  Compaoiefl 
Winding-Up  Act,  1848  (11  &  12  rict  c.  45.),  and  The 
the  part  of  Joint  Stock  Companies  Winding-Up  Amendment  Ac^ 
repudiated  the    1849  (12  &  13  Vict.  c.  108.),  au  order  absolute  was  made 

shares  after  _  . 

the  bank  had     f^^  winding  up  the  Bank ;  and  an  official  manager  had 

become  bank- 
rupt but  as 
soon  as  he  dis- 
covered the 
fraud,  the 
judgment 
creditor  being 
no  party  to 
the  fraud. 

The  fact 
that  the  party 
charged  is  a 
shareholder 
is  (at  any  rate 
prima  facie) 

suflBciently  shewn  by  his  name  appearing  on  the  registered  memorial  at  the  time  of  the  lodg- 
ment being  recovered.    Althougn  such  memorial  varies  in  some  particulars  from  the  regtstn 


since  been  appointed.  On  9th  October  1856,  the  Bank 
had  been  adjudicated  to  be  bankrupt,  and  an  assignee 
was  then  appointed.  On  7th  November^  1856,  plaintiff 
obtained  final  judgment  against  the  Bank,  by  de&olt 
for  want  of  a  plea,  for  300/.  debt  and  6/.  13«.  co6ts; 
of  which  debt,  as  he  now  deposed,  17  R  15«.  9d,  was^At 
the  lime  of  the  obtaining  the  judgment,  justlj  due  to 


prescribed  in  stat.  7*8  Vict,  c    113.  «.  16.  and  Schedules  (A.>,  (B.;;  as  in  refe: 


regtslcf 
..  ,     , .  _?rring  to 

a  wrong  Act  of  Parliament  at  the  head  of  the  memorial,  and  in  signatures  not  haviogbMS 
affixed  at  the  proper  times. 
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1857.       behalf  of  the  plaintiff,  was  given  to  Goddard^  that, 
Hkhdkrson    ^^^  ^^y^  ^™  service,  application  would  be  made  t 

j^^^  Judge  at  Chambers  for  a  summons,  calling  on  Goddi 
British  \jq  shew  cause  why  plaintiff  should  not  have  execud 
against  Goddard^s  property  and  effects  in  satisfiBCtion 
the  judgment.  The  sumipons  was  obtained  according 
and  was  attended  before  Coleridge  3.  on  24th  Decern 
1856.  The  clerk  to  the  plaintiff's  attorney  depot 
that,  on  the  hearing,  **  it  was  admitted,  on  behalf  of  i 
said  Leonard  Morse  Goddard^  that  he  was  on  the  regif 
of  shareholders  of  the  said  Bank  :  but  it  was  contenc 
that  an  order  ought  not  to  be  made  on  the  said  summi 
for  execution  against  him  for  the  debt  due  to  the  pfa 
tiff,  inasmuch  (as  was  alleged)  the  said  L.  M.  Godd 
and  others  had  been  induced  to  accept  shares  in 
said  Bank  by  a  fraud :  but  it  was  expressly  admitt 
on  behalf  of  the  said  L.  M.  Goddard,  that  the  pUds 
was  in  no  way  connected  with  any  such  fraud ;  and 
fact  of  a  dividend  of  5s.  6d.  in  the  pound  on  the  dc 
of  the  Bank  having  been  declared  was  referred  1 
Coleridge  J.  then  ordered  that  the  summons  should 
adjourned  until  the  fifth  day  of  the  then  next  Te 
Goddard  bringing  into  Court  (in  a  week)  the  sum 
125/1;  otherwise  liberty  to  issue  execution:  no  object 
to  be  taken  on  the  ground  of  a  dividend  to  be  receiv 
On  making  the  order,  Coleridge  J.  directed  that 
objection  to  the  rule  to  be  moved  for  in  Court 
plaintiff  should  be  made  except  in  respect  to  the  matU 
relied  on  before  him  as  aforesaid,  and  that  the  1251  w 
to  abide  the  application  to  the  CourL  Since  the  makii 
of  the  order  the  plaintiff  had  received  471  4^.  lO^i  ^ 
amount  of  the  dividend  of  55.  6(/.  in  the  pound  on  tl 
171/.  155.  9(/. ;  and  IdU  35.  \\d.  was  still  due  on  tl 
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18o7.       ^^^^  ^^y  is  to  issue  against  the  individual  shareholder 
HekdeksosT  ^^  ^^®  execution  against  the  Company  be  ineffectual,  as 

RoTAi.       appears  to  be  the  case  here:  the  shareholders  for  the 
^insH      time  being  are  first  liable:   in  default  of  satisfaction 
being  obtained  against  them^  individuals  who  were  share- 
holders when  the  cause  of  action  arose  ;  but  **  no  person 
haying  ceased  to  be  a  shareholder  of  the  Company 
shall  be  liable  for  the  payment  of  any  debt  for  which 
any  such  judgment,  decree,  or  order  shall  have  been 
so  obtained,  for  which  he  would  not  have  been  liable 
as  a  partner  in  case  a'  suit  had  been  originally  brought 
against  him  for  the  same,  or  for  which  judgment  shall 
have  been  obtained,  after  the  expiration  of  three  yean 
from  the  time  when  he  shall  have  ceased  to  be  a  share- 
holder of  such  Company."    Here  the  shareholder  has 
renounced  his  shares,  and  has  '*  ceased  to  be  a  share- 
holder."    Under  the  Joint  Stock  Companies  Act  7  &  8 
Vict.  c.  110.,  it  was  held  that  a  party,  sued  by  a  joint 
stock  company  for  calls,  could  not  defend  himself  on 
the  ground  that  he  was  induced  to  become  a  shareholder 
by  the  fraud  of  the  plaintiffs,  without  shewing  that  he 
had  ceased  to  be  a  shareholder,  or  had,  on  discovering 
the  fraud,  renounced  the  shares  and  all  benefit  to  be 
derived   from    them;    Deposit  Life  Assurance  v.  Ays^ 
cough  (a).     But  here  Goddard^  on  discovering  the  fraud, 
repudiated  his  shares.     [Lord  Campbell  C.  J.     Could 
he  do  so  after  the  Bank  had  stopped  ?]     He  could,  if  he 
did  so  as  soon  as  he  discovered  the  firaud ;  which  is  the 
fact  here.     [Lord  Campbell  C.  J.      But  the  doctrine  of 
the  defence  on  the  ground  of  fraud  is  very  alarming.] 
In  £!r  parte  Ginger  {b)  it  was  held  that  a  purchase  of 
shares  issued  in  violation  of  the  partnership  deed  did  not 

(o)  Q  E,ie  B,  761.  (6)  5  /ruA  Chancery  Reports,  :U. 
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the  plaintiff  is  not  to  be  prejudiced  by  the  Bank  baviD( 
made  an  informal  return  to  Somerset  House.  Tb 
Corporation  exists  only  under  stat.  7  &  8  Vict  c.  113. 
it  is  enough  that  a  memorial  appears  registered  on  thei 
behalf^  including  the  name  of  Goddard.  Even  where 
bank,  by  its  public  officer,  was  plaintiff,  under  th 
Bankers'  Act,  7  G.  4.  c.  46.,  it  was  held  that  strii 
regularity  in  the  Stamp  office  return,  in  all  particular 
was  not  a  condition  precedent  to  the  right  of  actioo 
Armitage  v.  Hamer  (a).  As  to  the  other  point :  fraw 
to  make  it  a  defence  by  a  party  charged  as  contributor 
under  the  Winding  Up  Acts,  must  be  the  fraud  of  a 
interested ;  In  re  The  Direct  London  and  Exeter  Rmboa 
Company^  Parhurifs  Case  (&).  The  fraud  relied  upo 
here  is  partly  effected  by  declaring  dividends  wbei 
there  were  no  profits ;  it  appears,  therefore,  that  Got 
dard  has  received  a  part  of  the  deposit  money  of  tb 
plaintiff :  he  cannot  insist,  as  against  such  a  ciedito 
that  he  himself  has  become  a  party  by  means  of  a  fiau 
in  which  the  creditor  is  not  involved.  In  EWm  ^ 
Schmmch  (c)  defendants  had  innocently  purchased  scri 
in  a  company  originating  in  fraud,  after  which  tl 
plaintiff  became  a  creditor  of  the  company  ;  the  defeix 
ants  afterwards  transferred  their  scrip,  having  oevi 
signed  the  partnership  deed :  yet  they  were  held  liab 
to  an  action  brought  by  the  plaintiff  after  the  transfc 
Here  the  only  repudiation  is  the  claim  in  bankmptc 
which  is  not  finally  disposed  of.  Deposit  lAfe  Asswran 
v.  Ayscouyh  {d)  is  an  authority  in  favour  of  the  plainti 
In  Ex  parte  Ginger  {e)  the  difference  was  pointed  o 

(a)  Z  B,^  Ad,  793.  (6)  Z  De  G.  ^  Sm.  4Z. 

(c)  5  Bing,  621.  (rf)  6  E.^  B,  761. 

(e)  5  Iriih  Chancery  Beport^,  174, 
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doubt  on  the  argument:  but,  being  informed  thit 
similar  applications  had  been  made  to  the  Coorts  ol 
Common  Fleas  and  Exchequer,  and  that  rules  wen 
depending  in  those  Courts,  we  thought  that,  upon  i 
matter  of  this  sort,  it  would  be  well  if  we  had  a  con 
ference  with  the  other  Judges  before  our  judgment  w« 
given.  That  conference  has  taken  place:  and  tb 
Judges  are  unanimously  of  opinion  that  this  can  be  n 
answer  to  the  application  either  upon  principle  o 
authority.  This  is  an  application  by  a  creditor,  whc 
upon  the  fJEUth  of  the  party,  who  then  was  a  shareEolde 
and  who  held  himself  out  to  the  world  as  a  sharehoMa 
and  being  one,  gave  credit  to  the  Bank.  He  ha 
obtained  judgment  against  the  Bank«  There  were  n 
assets  of  the  Bank  as  a  Company.  And  the  applicatio 
now  is  that  execution  may  issue  against  that  party  indi 
vidually.  It  would  be  monstrous  to  say  that,  he  havio] 
become  a  partner  and  a  shareholder,  and  having  hdi 
himself  out  to  the  world  as  such,  and  having  so  remune 
until  the  concern  stopped  payment,  could,  by  repudiatio 
the  shares  on  the  ground  that  he  had  been  defraodec 
make  himself  no  longer  a  shareholder,  and  thus  get  ri 
of  his  liability  to  the  creditors  of  the  Bank,  who  ba 
given  credit  to  it  on  the  faith  that  he  was  a  sharehoMe 
It  would  be  monstrous  injustice,  and  contrary  to  a 
principle.  Whether  he  could  say  that,  with  regard  t 
other  shareholders  not  privy  to  the  fraud,  we  need  nc 
say ;  there  may  be  some  difficulty  about  that  But  thf 
is  not  the  question  we  have  to  determine;  which  ii 
simply,  whether  this  is  an  answer  to  a  creditor  who  hi 
given  trust  upon  the  &ith  of  his  being  a  shareholde 
Suppose  this  were  a  common  partnership,  and  thi 
there  was  credit  given  to  the  firm :   would  it  be  an 
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iDSwer  to  an  action  bj  the  creditor  against  one  of  the 
piitDen  that  the  defendant  was  fraudulently  induced 
bjthe  other  partners  to  become  a  partner?  Inter  se 
thit  might  be  considered :  but,  as  between  the  firm  and 
t  creditor,  it  is  a  matter  wholly  immaterial.  Now  the 
poty  here  admits  that  he  is  a  shareholder,  and  acted  as 
audi  QDtil  the  Bank  stopped  payment.  His  name  was 
placed  on  the  register,  and  remains  on  the  register. 
There  is  some  irregularity  in  that  register:  but  we  arc 
cf  opinion  that  all  that  is  said  in  the  statutes  as  to  the 
■tmier  in  which  the  register  shall  be  intituled  and 
mde  op  b  only  directory  and  not  conditional,  and  that 
k  was  bound,  at  all  events  prima  facie,  by  his  name 
ippearing  on  the  register,  notwithstanding  those  errors. 
The  rale  will  therefore  be  absolute  (a). 
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''Ordered:  That  the  plaintiff  be  at  liberty  to  take 
OQtof  Conrt,  in  part  satisfaction  of  his  judgment  herein, 
the  sam  of  125L,  paid  into  Court  by  the  said  L,  M. 
(iMtrd;  and  that  the  plaintiff  be  at  liberty  to  issue 
execot^pn  against  the  person,  property  or  effects  of  the 
^  L  M.  Cfaddardy  as  a   shareholder  of  the  Royal 
AAU  Banif  for  so  much  of  the  sum  of  ISIL  3s.  1  Id. 
i^BQudning  due  on  a  judgment  recovered  by  the  plaintiff 
^pm,  the  said  Bank  for  the  sum  of  S06L  ISs.  as  may 
^  be  satisfied  by  the  money  so  to  be  taken  out  of 
Com  by  the  plaintiff,  and  the  dividend  (if  any)  received 
^  the  plaintiff  under  the  adjudication  of  bankruptcy 
■B"wt  the  Bank,  and  if  not  already  credited  by  the 
plwntiE"   (Costs  of  application  to  be  paid  by  Goddard.) 

(«)  8»  DoMidl  T.  Ro^  British  Bank,  1  H.  ^  N.  68  \  and  Pawi»  v. 
^^*iif,  1  Com,  B.  S.  S.  533,  decided  on  tbc  autbority  of  tho  case  in  the 
text. 
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Saturday,        The  QuEEN  ogaiust  William  John  Law,  E 

Chief  Commissioner  of  the  Court  for  the 
of  Insolvent  Debtors. 


Under  slat.  ^IR  F.  Thesiffer^  in  last  Term,  obtained  a  mlc 
i  no.7'^92.,  ^^  ^^^  Chief  Commissioner  of  the  Court 

tbat^it  shaU**  ^^^^^  ^^  Insolvent  Debtors  to  shew  cause  why  a 

be  lawful  for  mandamus  should  not  issue,  commandinir  him  i 

the  InsoWent  ^ 

Debtors  Court,  an  order  for  payment  of  the  surplus  money  in  i 

if  there  be  a 

surplus  after      Insolvent  Court  standing  to  the  credit  of  the  i 

George  William  Dyson^  an  insolvent  debtor,  tc 
Cook  his  assignee,  and  also  to  vest  all  the  pro| 
any  kind  or  description,  estate  and  effects,  wha 
of  the  said  G.  W.  Dyson  in  the  said  R.  Cook. 

The  rule  was  obtained  on  affidavits  of  the  k 
facts. 

George  William  Dyson  having  petitioned  thi 
for  the  relief  of  Insolvent  Debtors,  an  order  wa 
oti  1st  December  1849,  by  that  Court,  vesting 
estate  and  effects  in  two  assignees,  one  of  wh 
since  died  and  the  other  had  been  removed  by  the 
and  in  his  stead  Samuel  Sturgis,  provisional  ass 
the  Court,  had  been  appointed  assignee.  The  c 
in  the  Court  of  William  John  Law^  Esquire,  tb 
Commissioner.     6j   indenture,  dated   8th  Jul 


satisfaction  of 
the  debts,  to 
make  an  order 
vesting  such 
surplus  in  the 
insolvent,  his 
heirs,  execu- 
tors, adminis- 
trators  and 
assigns,  that 
Court  acts 
judicially  and 
not  merely 
ministerially. 
Therefore, 
where  a  party 
claimed  such 
order  under 
an  alleged 
assignment 
from  the  in* 
solvent,  and 
that  Court, 
upon  inquiry, 
held  the  as. 


siffnment  in- 
as  against 


signn 
valid 

other  claim- 
Court  refused    between  G.  W.  Dyson  of  the  first  part,  Robert 

to  issue  a  man* 
damns  com- 
manding the  Insolvent  Debtors*  Court  to  make  an  or  Jer  vesting  the  property  in  t 
assignee. 
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the  second  part,  and  James  Cook  (a  trustee  to  bar  dower)        1867. 

of  the  third  part,  in  consideration  of  3000/.  expressed    The  QuniT 

to  be  paid  by  K,  Cook  to  DysoUy  Dyson  did  bargain,        ^^^ 

sell,  convey,  release  and  assign  to  R,  Cook^  his  heirs, 

eKCQtors,  administrators  and  assigns,  an  undivided  third 

pirt  of  the  interest,  dividends  and  annual  produce  of 

md  in  the  residue  of  certain  real  and  personal  estate 

md  effects  bequeathed  to  Dyson^  and  of  and  in  other 

real  estates,  and  all  other  the  estate  and  effects  of  Dyson^ 

solgect  to  the  payment  of  his  incumbrances  and  debt^ 

The  300O2L  had  been  paid  or  accounted  for  to  Dyson, 

On  6th  August  1855,  the  Chief  Conmiissioner  made  the 

Mowing  order  in  the  matter  of  the  insolvency. 

'^Pnrauant  to  the  Acts"  &c.  ''Whereas  it  is  now 
Mertained  that  the  fund  in  Court  exceeds  the  amount 
'Bqoired  to  pay  all  debts  and  costs.  And  whereas  it  is 
M  the  ordinary  case  of  an  insolvent  claiming  a  vesting 
<*iler,  but  there  are  Tarious  claimants  of  the  surplus, 
Aose  known  to  the  Court  being  Mr.  Cook^  Messrs. 
^^lor  and  BemusoHj  and  the  assignee  of  a  subsequent 
>volTency:  Let  those  parties  attend  me  on  Monday 
^^  August,  at  12  o'clock,  to  exhibit  the  grounds  of 
wT  claims*  I  do  not  purpose  to  go  into  any  discussion 
^  that  day.**  ^  Mr.  Cook  will  exhibit  the  original 
iMrnments  and  accounts  on  which  he  relies,  and  will 
pvodoce  a  speciBc  account  in  debtor  and  creditor  form, 
^  dates  of  all  transactions  between  him  and  IF.  Dyson 
fc»  Uth  March  1850  to  16th  March  1853,  verified  by 
•BdtviL" 

The  execution  of  the  indenture  of  8th  July  1850 
^  been  proved  in  the  Court.  There  was  a  large 
■"■plos  now  in  Court,  amounting  to  4000Z.  Applica- 
*»  had  been  made  to  Samuel  Sturyis  for  a  particular 
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1867.       account  thereof,  which  he  had  refused   to  give.    0 

The  Queen    ^^^^  ^^^U  ^^^^9  the   Chief  Commissioner  made  tb 
j^*^        following  order. 

*'  Pursuant  to  the  Acts"  &c.  *'  After  paying  tl 
debts  under  the  former  insolvency,  a  considerable  so: 
remains  in  Court  There  are  three  claimants:  1.  Tt 
whole  is  claimed  by  Mr.  Cook^  under  a  deed  made  : 
him ;  2.  By  Ch.  Tayhr  and  Mr.  Benmson,  under  a  dec 
made  to  them;  3.  By  the  assignee  for  the  credito 
under  the  latter  insolvency  of  1853.  All  parties  int 
rested  are  at  liberty  to  attend  the  Court  in  this  matt 
and  deliver  their  claims  on  Thtesday  the  22d  July  instan 
at  11  o'clock." 

On  22d  July  K  Cook  attended  the  Court  of  tl 
Chief  Commissioner.  And  he  now  deposed  tha 
"  after  shewing  the  said  Commissioner  that  the  sai 
indenture  of  conveyance  to  me  hereinbefore  mentione 
was  long  prior  to  the  second  insolvency,"  he,  R.  Coa 
*^  again  demanded  the  said  vesting  order  and  paymei 
of  the  money  in  Court;  which  the  said  fF.  J.  La 
refused,  and  also  refused  to  act  upon  my  said  deed,  an 
insisted  upon  inquiring  into  the  validity  of  my  said  deec 
and  the  consideration  paid  for  the  same,  and  as  to  th 
rights  of  the  said  Mr.  Taylor  and  Mr.  Renmson  unde 
a  deed  of  subsequent  date  and  execution  to  my  deec 
and  also  into  the  rights  of  the  assignee  for  the  creditoi 
under  the  second  insolvency"  in  1853,  '*and  anothe 
person  of  the  name  of  Maclaren,  who  also  claimed  unde 
an  assignment  from  the  said  G.  fV.  Dyson.  All  of  whid 
claims  are  subsequent  to  my  said  deed  of  the  8th  day  c 
July  1850.  That  without  prejudice  I  did  endeavour  t 
satisfy  the  said  W.  J.  Law  that  I  had  paid  the  coo 
sideration  3000/.,  and  also  that  the  said  several  othe 
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1 857.  Debtoro  Court,  llie  Chief  Commissioner  bad,  hoi 
The  QuEBu  ®^®'">  o"  ^1^  September  1856,  refused  to  make  an  otdi 
j^][^  vesting  the  surplus  in  IL  Caokf  or  any  order  wbatBoere 
and  A  Cook  deposed  that  the  Chief  Commissbo 
**  did  state  that  he  would,  if  the  said  prohibition  hi 
not  been  granted,  have  made  an  order  to  vest  the  san 
in  the  assignee  under  the  said  second  insdvency  of  tl 
said  (?•  fF.  Dyson.  And,  by  reason  of  such  refiml, 
am  prevented  from  obtaining  the  said  surplus  eakati 
No  proceeding  had  since  been  taken  to  discfaaige  t 
order  in  prohibition,  or  vest  the  surplus  in  any  one. 

The  chief  clerk  of  the  Chief  Commissioner's  Coi 
deposed  that  Dyson  petitioned  the  Court  on  15th  Mmt 
1853,  and  that  a  vesting  order  was  made  on  16th  Mar 
1853,  vesting  his  effects  in  Samuel  Sturyii^  the  pi 
visional  assignee  of  the  Court,  in  whom  they  at 
remained  vested,  and  who,  on  22d  Jufy  1856,  on  tl 
hearing  of  the  claims  to  the  surplus  before  the  Obi 
Commissioner,  claimed  it  for  the  benefit  of  the  oreditc 
under  the  second  insolvency,  by  reason  of  the  asiig 
ment  to  said  Robert  Cook  in  the  said  affidavit  mentioB 
being  invalid. 

Bomll  and  Ckrk  now  shewed  cause.  The  applierti 
is  made  under  stat.  1  &  2  VicL  c  110.  s.  92.,  wk» 
directs  that,  if  the  Insolvent  Debtors  Court  be  satiift 
that  all  the  debts  in  respect  of  which  the  adjudkitfifl 
was  made  have  been  discharged,  and  that  there  tea^k 
property  in  the  possession  or  control  of  the  ass^oea 
''  it  shall  be  lawful  for  the  said  Court,  on  qppBcida 
duly  made,  to  order  that  all  such  property  so  remaimo 
as  aforesaid  shall  be  vested  in  the  person  whose  deh 
shall  have  been  so  discharged  or  satisfied,  or  his  bdr 
executors,  administrators,  or  assigns;   and  such  oid< 
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1857.  unsatisfied:  he  is  also  the  judge,  under  sect.  92, 
The  Queen  ^^^  question  whether  they  are  satisfied,  as  appears  fix 
j^^  Sturffis  V.  Joy  (a).  But,  so  far,  there  is  no  dispute 
the  present  case.  That  being  so,  and  the  deed  i 
having  been  impeached  in  Chancery,  the  prof 
tribunal  for  setting  it  aside,  he  has  only  the  minister 
duty  of  giving  effect  to  the  deed.  Thus,  where  a  spec 
body  is  directed  by  statute  to  levy  a  rate,  this  Coi 
issues  a  mandamus  commanding  them  to  levy  the  ra 
not  to  consider  whether  they  will  levy  it,  treating  the 
as  ministerial  only  (&),  although  they  must,  in  layii 
the  rate,  inquire  into  several  particulars,  and  so  i 
may  be  said  to  act  judicially  or  with  a  discretic 
[fF^htman  J.  Here  Goddard  has  to  shew  that  he 
assign.  Coleridge  J.  Suppose  the  execution  of  tl 
deed  is  denied.]  The  fact  of  the  assignment  most 
course  be  ascertained:  but  that  is  not  in  dispute.  T 
surplus  has  ceased  to  be  a  part  of  the  insolvent  esti 
fund.  [Lord  Campbell  C.  J.  Suppose  a  deed  bearii 
on  the  face  of  it  a  prior  date  were  produced,  or  a  da 
dated  on  the  ^me  day.]  In  such  a  case,  a  judicial  du 
would  no  doubt  arise.  But  that  would  be  confined 
ascertaining  the  priority :  that  ascertained,  what  remai 
is  ministerial.  Thus,  if  two  bills  falling  due  on  succc 
sive  days  were  presented  to  a  banker,  he  would  look 
them  to  ascertain  the  time  of  maturity,  and,  so  fi 
might  be  said  to  exercise  his  judgment  But,  afterward 
he  has  no  discretion ;  he  would  as  a  matter  of  routii 
first  pay  the  one  becoming  first  due,  and  then,  if  th 
exhausted  the  drawer's  fund,  would  write  ''no  efled 
on  the  other. 

(a)  1  B.^  B,  739. 

(6)  See  Regina  t.    The  Sdtet  Vubrymtn  of    St,   Marganl, 
%  A,^  B,  889.,  \QA.^E.  730. 
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1857.  Tbat,  it  is  said,  is  a  ministerial  duty ;  and  it  is  admitt 
The  QuBSH  that,  if  tbb  is  not  so,  we  cannot  make  the  nde  abedni 
X^\^.  That  question  depends  upon  the  Act  of  Pariiamei 
I  agree  that  the  Commissioner  cannot  cany  the  A 
into  effect  without  exercising  a  judicial  power.  T 
enactment  is  not  merely  that  when  the  sur^daa  ariaes 
is  to  order  it  to  vest  in  the  insolvent :  if  that  were  f 
he  would  unquestionably  be  bound  to  make  the  ord 
without  reference  to  rival  claims.  But  the  Act  gc 
further,  and,  assuming  the  property  to  have  been  oo 
in  the  insolvent,  enumerates  all  who  could  have 
interest  in  it  For  what  purpose  is  this  done? 
order  that  he  may  ascertain  who  is  the  party  entitle 
During  the  argument  it  was  asked  whether  the  Coi 
missioner  has  not  to  determine  if  he  finds  parties  wit 
rival  claims,  as  heirs,  assigns,  and  so  on.  It  was  admitte 
that  he  must  do  so :  and  that  puts  an  end  to  the  aigo 
ment  that  his  duty  is  ministerial. 

WiGHTBiAN  J.  I  think  that,  for  the  purpose  of  th 
question  before  us,  the  duty  of  the  Commissioner  is  do 
merely  ministerial,  but  judicial.  That  follows  finom  th 
necessary  construction  of  the  Act.  The  case  migt 
have  been  otherwise  if  the  application  could  be  mad 
only  by  the  insolvent  But  the  Act  goes  further:  b 
heirs,  executors,  administrators  or  asugns  may  daio 
Must  not  that  give  the  Commissioner  authority  t 
determine  who  the  heir  &c  is  ?  It  is  admitted  that  1 
has  such  authority  up  to  a  certain  point.  But  sure! 
if  it  appeared  to  the  Commissioner  that  the  assignme 
was  void,  and  the  title  under  it  could  not  be  supporte 
so  that  there  was  no  assign,  he  must  be  invested  wi 
the  judicial  power  of  determining  that,  and  of  acti 
upon  bis  determination. 


1857.  CASES 


AROU£D   AND   DETERBflNED 


IN 


HILARY   VACATION, 


XX.  VICTOBIA  (a). 


The  Judges  of   the  Court   of  Queen's   Bench  wlio 
generally  sat  in  Banc  in  this  Vacation  were: 


C0LBB1]>GE  J. 
WiGHTMAN  J. 


Eblb  J. 
Cbompton  J. 


MEMORANDUM. 

In  this  Vacation  ffUUam  Fry  ChanneU^  Serjeant  at 
Law,  was  appointed  a  Baron  of  the  Court  of  Ezcheqoer 
on  the  vacancy  created  by  the  death  of  the  late  Mr* 
Baron  Aldersan  in  the  Term  preceding.  Mr.  Banm 
ChanneU  afterwards  received  the  honour  of  Knighthood* 

(a)  The  Court  of  Queen's  Bench  sat  in  buo  on  FAntarg  2A,dd,9^ 
and  10th,  and,  for  the  delivery  of  jodgmenti  only,  on  24th. 


Child. 
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1857.  parish  without  any  votes  of  him  the  plaintiff  in  thi 
.p^^  behalf  having  been  received  or  allowed.  To  the  grei 
injury  "  &c. 

The  second  count  charged  that  the  election  of  vesti} 
men  and  auditors  was  holden  as  mentioned  in  the  fin 
count ;  and  plaintiff,  being  a  parishioner  and  a  fit  an 
proper  person  duly  qualified  in  that  behalf  to  be  propose 
for  and  elected  to  the  office  of  a  vestryman,  was 
candidate  for  the  said  office  and  ready  and  willing  to  h 
elected ;  and  many  persons,  entitled  to  vote,  were  read 
and  desirous  to  vote,  and  would  have  voted,  for  electic 
plaintiff;  and  plaintiff  was,  before  the  defendants^  thm 
being  churchwardens  presiding  &c.,  to  whom  it  belonp^ 
to  receive  and  allow  the  proposal  of  plaintiff  for  the  dB^ 
and  submit  him  for  election  to  the  persons  entitled 
elect,  for  election  to  the  office,  duly  proposed;  anddefeiH 
ants  were  requested  to  receive  the  proposal  and  submi 
&c :  yet  defendants,  '^  well  knowing  the  premisei^  boi 
firaudulently  and  maliciously  intending  to  injure  tiie 
plaintiff  and  disappoint  him  of  his  privil^e  of  and  in 
the  premises,  did  not  nor  would  receive  or  allow  tiie 
said  proposal"  &c.,  ''or  submit"  &c  for  election,  bot 
refused  to  and  did  not  receive  or  allow  votes  to  be 
received  for  the  election  of  plaintiff,  though  dlTen 
persons  entitled  to  vote  were  ready  to  vote,  and  iroold 
have  voted,  for  plaintiff,  if  plaintiff  had  been  allowed 
by  defendants  to  be  submitted  &c.,  as  defendants  wdl 
knew ;  and  divers  persons  were  elected  vestiyoKD 
without  plaintiff  having  been  submitted  &c.:  wfaerebj 
&c.  (damage  to  plaintiff). 

Plea  1.  Not  guilty.     Issue  thereon. 

The  2d  and  3d  pleas  also  led  to  issues  of  fnct,  not 
material  to  the  present  decision.     The  bill  of  exccpdortf 
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1857.        ^^  ^^^  ^^^  ^'"^  Chief  Justice.     And  the  said  ju 

^^^       upon  and  with  that  direction  and  opinion  of  the  a 

^-  Lord  Chief  Justice,  gave  their  verdict  for  the  defendai 

upon  the  said  first  issue  and  for  the  plaintiff  upon  ei 

of  the  other  issues  joined  between  the  said  partic 

The  bill  then  conchided  in  the  usual  form. 

Shee  Seijty  for  the  party  assigning  error  (plain 
below j.  The  question  is  whether  malice  is  essential 
liability  to  an  action  for  refusing  to  allow  the  vote  o 
plaintiff  entitled  to  vote  or  for  refusing  to  admit  ai 
candidate  a  plaintiff  entitled  to  be  a  candidate.  1 
principal  authority  on  this  point  is  AsKby  v.  Whiiie  { 
There  an  action  was  brought  against  a  returning  oflScer 
refusing  a  good  vote :  three  puisne  Judges,  on  motion 
arrest  of  judgment,  thought  the  action  not  maintainab 
HoU  C.  J.  thought  it  maintainable ;  and  his  opini 
was  upheld  in  the  House  of  Lords,  which  reversed  t 
judgment  of  the  majority  of  the  Queen's  Bench.  N( 
though  the  declaration  there  expressly  averred  knowlec 
and  malice,  it  is  remarkable  that  Lord  HoU  laid  no  str 
upon  thb;  and  he  must  have  thought  it  immateru 
otherwise  he  need  not  have  noticed  the  point  tl 
the  defendants  were  not  exercising  a  judicial  functii 
{^Crowder  J.  I  observe  that  the  Court  of  Quee 
Bench,  in  the  argument  in  this  case  upon  the  demur 
to  the  rejoinder  to  the  replication  to  one  of  the  pleas  ( 
held  this  action  maintainable,  the  knowledge  and  mali 
being  admitted  on  the  record :  but  it  is  there  said :  ^ 
the  churchwardens  acted  honestly  in  rejecting  the  vol 

(a)  2  Ld.  Raym.  938.     See  note  to  S.  C.  m  \  Antlft'i  Lea.  Co.  S 
(4th  ed.). 

(6)   Tozer  v.  Child,  6  E.  ^  B.  289.     See  p.  295. 


T. 

Child. 
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1857.  CassiWELLJ.  We  are  oU  of  opinion  that  the  jiidl| 

j^jjjj^  of  the  Court  below  most  be  affirmecL  My  brolbei 
has  brought  before  us,  as  the  only  ^>paient  solid  to 
tion  which  he  could  find  for  his  aigument,  the  on 
of  Lord  Holt  to  insist  upon  malice  in  his  jadgnM 
Ashby  Y.  fFhUe  (a).  I  am  aware  of  no  othen;  «c 
report  to  which  Mr.  Ktunoka  has  referred  us  takes 
that  Abbott  C.  J.,  in  CuOm  v.  Mmit  (b),  helc 
malice  was  essential  to  such  an  action;  and  he 
refers  to  the  case  of  Drewe  v.  Cokon  (c),  where  IFii 
took  the  same  view.  Culkn  ▼.  Morris  {b)  was  an  ; 
which  arose  fix>m  a  very  violent  contest  for  the  c 
We$tmvuter ;  and  the  Chief  Justice,  commenting 
what  Lord  HoU  was  supposed  to  have  said  in  Am 
White  {a\  stated  that  the  reports  of  that  case 
very  imperfect,  and  that  he  himseli^  if  Lord  Hoh 
meant  to  lay  down  that  malice  was  not  essenf 
the  action,  could  not  assent  to  that  doctrine ;  a 
pointed  out  that  in  AMy  v.  TFhite  {a)  **  upon  th 
of  the  record  the  defendant  was  charged  with  n 
and  when  a  writ  of  error  was  brought,  the  record 
was  conclusive  as  to  the  malice  of  the  defendant 
the  Court  would  look  at  nothing  beyond  the  re 
He  very  happily  expressed  the  mischief  whidi 
arise  from  making  returning  officers  responsible  b 
this.  ^^The  returning  officer  is  to  a  certain  de( 
ministerial  one,  but  he  is  not  so  to  all  intent 
purposes;  neither  is  he  wholly  a  judicial  office 
duties  are  neither  entirely  ministerial  nor  wholly  jo 

(a)  2  Ld,  R(^m.  938. 
(6)  2  Stark.  577. 

(e)  Note  (F.)  (at  p.  245)  to  p.  225  of  The  Com  of  tk€  Bm 
Saittuh,  2  Luderi,  107. 
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1857. 


Tnudtt^,  Thomas  Race  against  William  Wabd  and 

Ftbnuttp  wd. 

others. 


Action  for  l^IRST  count  for  breaking  and   entering   plaindi 

clMe.    Plea  close.    Second  count,  for  stopping  ap  a  drain  ther^' 

the  btuOntaiitB  Pleas  1  and  2,  to  each  count  respectively,  justifying  unc 

iMdaright  to  ^^  immemorial  custom  for  the  inhabitants  of  the  to^ 

domJScTpwr  ®^*P  ^^  Horburjfy  in  which  plaintiff's  close  was  situate 

P^.^™^  to  take  water  finom  a  well  in  that  close,  and  cany  ti 

clow;  that  game   to  their  houses,  to  be  there  used  for  domesdi 

plaintiffchoked 

It  up,  and         purposes.     The  plaintiff  demurred  to  and  took  issue  on 

justifying  the 

acts  com.  each  plea.    Judgment  was  given  for  the  defendants  oo 

done  by  in-  the  demurrers  in  Hilary  Term  1855.      See  Boot  f. 

the  township  Ward  (a),  where  the  pleadings  are  set  out  fully. 
Se^'iJS!' bsue       On  the  trial  of  the  issues  m  feet,  before  WiOn  J.,  at 

*^  On'th  trial  '^®  '^^  Yorkshire  Assizes,  it  appeared  that  the  close  in 

it  appeared  question  was  a  part  of  a  tract  of  land  which  was  ancientty 

that  them-         ^  ^  ^  ^  ^ 

habitants  had,    a  common,  but  had  been  inclosed  under  an  inclosnre 

from  time  *-    /-ix 

immemorial,        Act,  49  Cr.  3.  C.  77.  (A)> 

taken  the 

water  from 

the  well.     About  fifty  years  before  the  action  the  locos  in  quo  was  inclosed  onder  a  nadd 

inclosure  Act,  incorporating  the  general  Inclosure  Act  then  in  fbroe  (41  (?.  3.  c.  109.). 

Neither  in  the  special  Act,  nor  in  the  award  of  the  Commissioners,  was  any  mentioD  midi 

of  this  well,  or  ot  any  access  to  it.    Verdict  for  defendants,  with  leave  to  moTe. 

Held,  on  a  rule  to  enter  the  verdict  for  the  plaintiff,  that  the  right  to  take  water  f^ 
the  well  was  not  extinguished  by  the  inclosure ;  and  that,  whether  the  ancient  right  oi 
access  to  the  well  for  that  purpose  was  or  was  not  extinguished  (and  atmhU  it  was  not 
extinguished),  the  inhabitants  might  in  other  modes  le^^ally  eet  access  to  the  wcdl,  so  thi 
the  fifty  years  eigoyment  de  facto  since  the  inclosure  might  have  a  legal  origin ;  tad  A 
verdict  for  defendants  stood. 


(a)  AE,^  B.  702. 

(6)  Private.    **  For  enclosing  lands  in  the  township  of  H&Hmrp^  m  tl 
parish  of  Waktfield,  in  the  West  Riding  of  the  county  of  Fork.'* 
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1857.  footwa}li,  ditches,  drains,  watercourses,  watering  plao 
■^^^^  quarries,  bridges,  gates,  stiles,  mounds,  fences,  ban] 
^Jf'  bounds,  and  landmarks,'*  on  the  allotments  as  the?  tlii 

Ward.  " 

fit  And  by  sect  11  ^'all  roads,  ways,  and  paths^**  o* 
such  lands,  **  which  shall  not  be  set  out  as  aforesaid,  sk 
be  for  ever  stopped  up  and  extinguished."  But  the  ri| 
of  going  across  land  to  a  well  is  not  such  a  way  as  wo 
be  stopped  np  under  this  section ;  it  is  acceasary  to 
right  to  take  water;  and,  unless  that  right  is  gone, aoc 
to  it  is  of  necessity  preserved.  It  might  as  well  be  s 
that  a  churchpath  was  stopped  up,  by  an  indott 
unless  it  was  set  out  in  the  award.  The  nearest  anah 
is  to  the  continuation  across  the  allotments  of  a  p 
between  old  inclosures ;  the  path  across  the  allotme 
is  preserved,  because  the  path  over  the  old  inclosu 
still  exists ;   TTiackrah  v.  Seymour  (a). 

R.  Holly  in  support  of  the  rule.  Stat%  41  G.3.e.K 
gave  the  commissioners  no  power  to  affect  public  waj 
except  in  sect  8 ;  and  that  section  requires  the  assistiB 
of  justices  of  the  peace.  This  may  explain  JTuuAreh 
Seymour  (a);  Gtoyn  v.  Hardwicke  (b).  But  the  right 
way  confined  to  the  inhabitants  of  a  district,  however  bif 
is  not  a  public  way ;  Rex  v.  Richards  (c).  The  pow 
which  the  Commissioners  had  o^er  private  easemeiitt 
given  by  sect.  10;  and  it  extends  to  wells.  The  word 
not  used ;  but  '*  well "  is  included  in  <'  watering  place 
and,  since  this  well  is  not  set  out,  the  right  to  it  is  ext 
guished.  [Crompton  J.  Sect  10  does  not  eitifigQ 
any  rights.  Sect.  1 1  does  not  extinguish  anything  I 
roads,  ways  and  paths.  Under  what  words  do  yoa  t 
this  well  is  extinguished  ?     In  sect  14  no  wdlds  i 

(a)  1  C>.  $•  Af.  18.  (6)  1  ff.^N.  49, 

(r>  8  r.  R.  634. 
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1857.  That  enactment,  however,  is  limited  to  such  ri^ts 
Race  ^^^  ^J  ^^®  \ocdl  inclosure  Act  "  intended  to  be  ext 
Ward  guished."  After  such  long  continued  usage  as  ^ 
shewn  in  this  case,  Mr.  Hall  was  bound  to  shew  com 
sively  that  this  right  must  have  been  extinguished;  n 
he  totally  failed  in  that  All  he  contended  was^  t 
the  right  to  take  water  from  a  well  must  be  taken  to 
by  implication  extinguished  for  the  sake  of  agiiculti 
enjoyment ;  but  it  is  far  from  being  correct  to  say  t 
it  is  universally  desirable  to  extinguish  such  a  ri( 
So  that  the  right  to  the  well  itself  is  neither  dire< 
nor  indirectly  extinguished.  Taking  it  that  the  ^ 
remains :  then,  before  the  award,  the  inhabitants  hac 
right  of  access  to  that  well.  Now  assume  (a  matter 
which  I  express  no  opinion)  that  such  a  right  of  ace 
is  a  way  within  the  meaning  of  sect  11,  and  t 
therefore,  not  being  set  out,  it  is  extinguished :  still 
many  years  the  access  to  the  well  has  existed  in  fi 
I  do  not  see  that  the  defendants  are  bound  to  shew  i 
all  the  public  have  of  right  a  means  of  access  to  the  w( 
it  is  enough  if  they  themselves  have;  and,  after  fi 
years'  enjoyment,  if  there  could  be  any  legal  origin 
their  right  wc  must  assume  that  there  was  one.  N 
there  are  many  possible  legal  origins  to  such  a  right 

WioHTMAN  J.  The  inhabitants  claim  a  right 
custom  to  take  water  from  this  well.  They  had  so 
a  right ;  but  it  is  said  the  right  is  taken  away  by  t 
operation  of  the  local  inclosure  Act,  and  the  genei 
Inclosure  Act  then  in  force.  Now  first:  Is  it  direct 
taken  away  by  those  Acts  ?  It  seems  to  me  that  it 
not :  for,  even  supposing  that  a  well  is  within  sect  1 
and  that  the  Commissioners  were  authorized  to  set  o 
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relLs^  which  it  may  be  that  they  were,  it  by  no  means       1857. 

bUo'WB  that  the  ancient  existing  wells,  if  not  set  out,        j^^e 

ire  extinguished:  for  in  sect.  11  there  is  no  mention  of      wIrd 

nells  or  of  watering  places  as  being  extinguished  if  not 

•et  out,  though,  in  express  terms,  ways  not  set  out  are 

ci&ngoishedi     But  then  It  is  urged  that  by  sect  14  of 

tlie  general  Inclosure  Act,  "all  rights  whatsoever"  by 

tbe  local  inclosure  Act  "  intended  to  be  extinguished'' 

lie  put  an  end  to.     And  it  is  said  that  this  species  of 

li^t  must  be  intended  to  be  extinguished.     But  I  do 

Dot  think  that  is  sa     And,  therefore,  I  think  this  right 

m  not  directly  extinguished  by  the  Acts.     But  it  is 

■id  it  was  indirectly  extinguished,  by  extinguishing  all 

•cceas  to  the  well.     That  the  customary  right  of  the 

ndttbitants  to  take  water  from  the  well  was  only  to  take 

^  water,  if  they  could  get  at  the  well.     But  it  is  only 

if  it  can  be  shewn  that   it  was  impossible  to  obtain 

*C6eB  to  the  well  that  such  an  argument  can  apply. 

Sven  if  all  ancient  ways  to  the  well  were  extinguished, 

™Mie  would  be  no  necessary  impossibility  of  access  to 

^  well.     In  fact,  for  fifty  years  since  the  inclosure, 

^  bhabitants  have  gone  to  it :  it  may  be  that  access 

^  preserved  by  previous  bargain  or  otherwise ;  but, 

>t  all  events,  they  have  had  access.     So  it  by  no  means 

^Mrfosively   follows,   even   if  the   ancient   ways   were 

^xtingtuahed,  that  the  well  was. 

EiLE  J.  The  question  is,  whether  the  right  of  the 
''^itants  to  use  this  well  has  been  proved.  It  is  clear 
"mipom  time  immemorial  down  to  the  present  time, 
^  have  exercised  it ;  but  the  contention  is,  that  the 
"1^  was  extinguished  by  staU  41  6r.  3.  c.  109.,  which 
^  ^t.  10  authorizes  the   Commissioners   to  set   out 
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1857.       watering  places  and  ways;  and,  by  sect.  11,  enacti 
j^j,j        ways  not  set  out  are  extinguished.    It  is  said  that 

Wjlkd       ^^  ^^y  ^^  ^'^  ^^''  ^^  ^^  ^^^*  ^  access  to  the  t 
and  therefore  the  well  itself,  is  extinguished.    I  b; 

means  accede  to  the  proposition  that  under  an  ei 

guishment  of  all  ways  such  a  right  of  access  fer 

inhabitants  to  a  well  would  be  extinguished ;  but  '. 

not  affirm  the  contrary.    I  say  that,  if  the  Act  had  i 

in  terms  no  one  shall  haye  a  right  to  go  oyer  the  1 

to  this  well,  still  it  would  not  be  either  illegal  or 

practicable  to  exercise  the  right  of  getting  the  W3 

from  the  well     Then  it  is  said  the  right  is  extingaisl 

as  being  one  of  those  by  implication  intended  to 

extinguished  by  an  inclosure.     That  proposition  d 

not  meet  my  assent     I  do  not  think  that  there  is 

all  inclosures  an  intention  to  extinguish,  for  the  sih 

agriculture,  a  right  which  is  often  of  so  great  importii 

to  the  inhabitants  as  that  of  drawing  water  for  doma 

purposes.  Then,  not  seeing  clearly  that  this  light  cani 

exist,  and  there  having  been  fifty  years  user,  the  fi| 

is  to  be  supported. 

Crobipton  J.  The  plea  here  justifies  on  the  groQ 
that  the  well  was  choked  up,  and  that  the  defend 
entered  to  put  it  in  a  proper  state  to  exercise  his  r^ 
to  take  water.  I  do  not  see  that  this  claims  a  tight 
access  to  the  well.  The  issue  taken  on  it  puts  in  is 
the  right  to  the  well ;  but  I  think  that  is  proved.  I  f 
no  power  in  the  inclosure  Act  to  extinguish  welk 
looking  at  the  extinguishing  clause  (sect.  14)  I  i 
mention  of  rights  of  common  and  other  rights  whid 
take  to  mean  rights  to  take  the  produce  of  the  ear 
but  nothing  else  is  mentioned  there  except  the  rig 
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intended  to  be  extinguished  by  the  special  Act.     If  the       1857. 

CoauDiflBionerB  bad  directly  extinguished  the  right  to        r^ck 

tba  well  they  would,  in  my  opinion,  have  exceeded       "Warh. 

iheir  powenk  But  it  is  neither  directly  nor  indirectly 
exdnguished.  I  am  not  prepared  to  say  that,  the  right 
bnog  preserved,  a  reasonable  right  of  access  was  not 
tberefiire  preserved;  but  it  is  not  necessary  to  decide 
thtt  question ;  for  the  plea  as  pleaded  is  proved. 

Rule  discharged. 


Champion  Muroatroyd  against  Abraham 

Robinson. 

T?IR8T  count     That  plaintiff  was  lawfully  possessed  Count  bv  the 

of  a  water  mill,  water  wheel,  head  goit,  and  tail  goit,  mill  on  the 
'wA  the  appurtenances,  near  the  river  Colder ;  which  mliYof  right  *^ 
mill  had  been  and  of  right  ought  to  have  been,  and  still  ^"gued  with 
bright  ought  to  be,  supplied  with  a  fall  of  water  for  the  ^o^YmiTr*'"'^ 
workine  thereof,  flowine  down  the  river  into  a  certain  v^]  o°  \^«  ^^ 

^  .  ...  againatthe 

■ttfl  pond  or  mill  pool  of  the  plaintiff,  in  the  river  there  owner  of 

it  •        i.    t  1  •     •  works  higher 

"''Bled  by  a  weir  of  the  plaintiff  across  the  river,  and  up  the  stream, 
^^  the  mill  pool  into  the  head  goit  unto  the  water  anden  &c.  at 
•wel  of  the  plaintiff,  and  from  the  water  wheel  along  ai^o  falUnto 

the  stream  of 
the  C,  whence 

2|9  «■«  cumd  down  isto  plaintiff*!  mill  pool  and  filled  it  up,  to  the  obstruction  of  hit 

TJtto  water. 

^W:  that  the  oceopien  of  defendant*!  works  had,  for  more  than  twenty  ^ears,  of  right 

P*^  dnden  &c.,  the  refuse  of  their  works,  on  the  banks  of  the  stream  and  in  its  channel ; 


^   ^ die  cinder*  &c.  complained  of  were  such  refuse,  so  placed.    The  issue  on  this  pica 

""J^  been  found  for  the  defendant : 

J  Bwi,  that  liie  plea  was  bad,  non  obstante  veredicto,  as  not  shewing  that  defendant  hud, 
^'jiff  twenty  yean,  of  ri|[;ht  caused  the  refuse  to  go  into  the  plaintiff's  pond ;  as,  till  the 
y^ptti  of  uie  mill  sustamed  some  damage  from  uie  defendant's  user,  no  right  as  against 
^*^  liqpui  to  be  •cquired. 
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]  857.  the  tail  goit  into  a  part  of  the  river  Colder,  belon] 
HuBGATBOTD  ^o  the  plaintiff,  below  the  weir  and  tail  goit,  which 
Robinson.  ^^  water  was  of  right  used  and  enjoyed  by  the  {dtt 
for  the  working  of  his  mill  And  that  defendant 
possessed  of  certain  mill  works,  buildings  and  prem 
near  to  and  upon  a  certain  other  river  called  the  He 
the  water  of  which  last  mentioned  river  flowed  into 
river  Colder  at  a  point  higher  up  in  the  stream  the 
than  the  said  mill,  &c.,  of  the  plaintiff.  Yet  defen< 
threw,  placed,  and  deposited  into  and  upon  the  bed 
channel  of  the  said  river  called  the  Hebble,  and  upon 
banks  and  sides  of  the  same  river,  at  and  near  the  \ 
mill  &c.  of  defendant,  lai^e  quantities  of  cinders,  as 
scoria,  coals,  soil,  dirt,  rubbish  and  things,  whereby 
said  cinders  &c.  fell  and  were  washed,  blown  and  car 
into  the  Hebble,  and  were  carried  and  floated,  and  pa 
by  and  with  the  water  of  the  last  mentioned  river, : 
the  river  Colder,  and  thence  down  and  along  the 
and  channel  thereof,  unto  and  into  the  said  mill  p 
or  mill  pool  of  the  plaintiff,  and  unto  and  into  the  i 
head  goit  and  tail  goit  of  the  plaintiff,  and  untQ,  i 
and  upon  the  plaintiff's  said  part  of  the  said  bed  i 
channel  of  the  said  river  Colder,  below  the  said  i 
and  tail  goit  of  the  plaintiff,  and  became  and  n 
deposited  in  the  said  goits  and  mill  pond  or  mill  [ 
of  the  plaintiff  respectively,  and  in  the  plaintiff's  ( 
part  of  the  bed  and  channel  of  the  said  river  Ca^ 
below  the  said  weir  and  tail  goit  of  the  plua 
whereby  they  were  choked  up. 

Plea  3.  ^'  To  so  much  of  the  declaration  as  reli 
to  the  throwing,  placing  and  depositing,  and  caiu 
and  permitting  to  be  thrown,  placed  and  depod 
upon  the  bed  and  channel  of  the  river  Hebble,  and  u 
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1857.  KnawleSf  in  MkhaebnaM  Term,  obtained  a  rale  for 

MuBOATROTD  jo^nicot  non  obstante  verdicto. 


BoBiirgoir. 


nm  and  Ckasby,  in  thia  Vacation  {Febntarg  3d)i 
shewed  cause  (a);  and  Knawles  and  Adduam  were  hetid 
in  support  of  the  rule.     The  main  contention  on  the 
part  of  the  plaintiff's  counsel  was,  that  the  right  dainwi 
by  the  defendant  was  not  of  such  a  nature  as  to  be 
within  the  meaning  of  stat  2  &  3  ^  4.  c  71.  <.2.; 
and  that  a  custom  to  the  extent  claimed  was  destiactive 
of  the  mill  of  the  plaintiff,  and  tb^efore  nnreasonahle 
and  void      The  defendant's  counsel  denied  this.    As 
the  Court  pronounced  no  opinion  upon  this  point  die 
arguments  are  omitted.     The  following  authorities  woe 
cited  on  the  part  of  the  defendant:    Wright  v.  Jfir 
Hams  (b).  Wood  ▼•  Waud  (c)b     The  plaintiff's  comuel 
cited  HiUm  v.  Earl  GramriUeid),  BroadbaU  ▼.  WOki  («)» 
Ropers  v.  Brenion  {g\  Tgsan  ▼.  Smith  (Ji\   CUyUm  r. 
Corby  (t),  Com.  Dig.  PnueriptUm  (£4.). 

Cur.  ado.vdL. 

Coleridge  J.,  on  a  subsequent  day  in  this  Vacation 
{February  24th),  delivered  judgment. 

This  was  a  rule  for  setting  aside  the  verdict  which 
passed  for  the  defendant  on  the  3d  plea,  and  notwith- 

(a)  Before  Coltru/ye,  Wipkttman,  Erk  and  Oompim  Jt.     Cromfm  ^' 
left  tbe  Ooart  before  the  ooadanon  of  tbe  vgviMot. 
(h)  \  M.^  r.  77.  (c)  3  Esek.  74a 

(if)  Sd  B.  701. 
(«)   WtUeg,  3G0,  in  C.  B.,  tffirmed  in  enor,  WUkm  v.  Broadbeai,  I  ^'^ 

<B.B.)  ea. 

(S)  10  Q.  B.  te. 

(A)  9  j4,^  E.  406,  in  error  in  Ezch.  Ch.,  affinnin|r  the  judgment  o^  ^ 
B.  in  SmiiM  ▼.  Tyum,  6  A,  ^  B.  745. 
(t)5Q.  ^.  415. 
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1857.  &Q<1  the  sweepings  of  the  said  mill,  works,  baildinp 
MuEOATBOTD  ^^^  premises ;  and  that  he^  being  such  occupier  for  more 
RoBiirsoN.  ^^^^  twenty  years  before  the  commencement  of  the 
suit,  enjoyed,  as  of  right  and  without  interruption,  the 
privilege  and  easement  of  throwing,  placing  and  deposit- 
ing upon  the  bed  and  channel  of  the  said  river  HMki 
and  the  banks  and  sides  of  the  same,  at  and  near  to  hb 
said  mill,  all  such  quantities  of  cinders,  ashes,  scoria, 
small  coals,  and  coal  dust  and  rubbish  as  were  produced 
in  the  said  mill,  being  the  refuse  of  the  ash  pit  of  the 
engine,  by  which  the  same  was  worked,  and  the  neces- 
sary sweepings  of  the  said  mill,  works,  buildings  and 
premises.  The  plea  then  identifies  the  stuff  thrown  m 
and  deposited  with  that  complained  of,  and  so  justifies. 
This  plea  is  clearly  firamed  on  the  2d  section  of  stat 
2  &  3  ffl  4.  e.  71.  And  the  first  question  raised  is 
whether  the  facts  which  it  discloses,  and  which  most 
now  be  taken  to  be  truly  alleged,  bring  the  case  within 
that  section.  To  do  so,  the  plea  must  disclose  a  ^  claim 
which  may  be  lawfully  made  at  the  common  law,  by  cus- 
tom, prescription,  or  grant,  to  any  way  or  other  easement, 
or  to  any  water  course,  or  the  use  of  any  water,  to  be 
enjoyed,  or  derived  upon,  over,  or  from  any  land  or 
water  "  of  some  person  other  than  the  party  making  the 
claim.  This  last  qualification  is  clearly  necessary  from 
the  nature  of  an  easement,  and  from  the  language  ot 
the  section  itself.  Now  the  plaintiff  states  no  possessic^ 
in  himself  of  the  bed  or  banks  of  the  Hebbky  neither 
does  the  defendant  allege  any  in  him;  the  plaintiff 
merely  states  his  possession  of  a  mill  and  works  near  \o 
the  CaldcTy  a  right  in  a  part  of  the  bed  and  channel  ^ 
that  river,  and  a  right  to  a  fall  of  water  down  that  river 
for    the    working   of  his   mill ;    the    defendant   claims 
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1857.       ®^^^  ^^  ^^^  P'®^  could  be  ao  undentoodf  and  sudi  j 
z:    Q^-yjYD  ''^S^^  ^^^  clearly  an  easement  within  the  statute,  9adi 
V.  easement  would  give  no  right  against  the  plainti£   Hie 

supposed  owner  of  the  bed  and  banker  whatever  rig^ 
he  might  grant  as  against  himself  could  impose  oo 
servitude  by  sudi  grant  on  the  plaintiflPs  land ;  anc^  m 
we  have  already  observed,  the  plea  fiuls  to  allege  mj 
such  user  affecting  the  plaintiff's  mill  or  lands  as  cooUl 
be  the  foundation  for  presuming  any  grant  from  hkiL 
In  any  point  of  view,  therefore,  it  appears  to  us  tbl 
the  plea  fails  to  establidb  or  even  to  allege  a  claim  to 
affix  any  servitude  on  the  pliuntiff's  part  of  the  bed  md 
channel  of  the  Calder.    And,  even  if  it  could  be  main- 
tained that,  after  verdict,  a  valid  claim  to  the  enjojmeiil 
as  of  right  of  an  easement  on  the  bed  and  banks  of  the 
Hebbk  is  to  be  taken  to  have  been  alleged  and  profed. 
and,  that  being  so,  the  natural  consequence,  namely  tbe 
deposit  on  the  bed  of  the  CaUer^  must  be  taken  as  abc 
necessarily  established,  one  answer  to  this  is  certain 
that,  at  all  events,  before  any  right  could  be  acqairei 
thereby  which  would  support  this  plea,  sudi  conseqnencx 
must  be  shewn  to  have  attached  on  the  land  sought  U 
be  burdened  with  the  servitude  for  the  term  of  jeir 
required  by  the  statute.     So  &r  from  its  being  neoeflHT 
that  the  consequence  should  follow  immediately  on  tb 
cause  in  the  sense  of  occasioning  any  substantial  inooD 
venience,  the  contrary  is  far  more  probable.    It  M 
therefore,  incumbent  on  the  defendant  to  have  aU^ 
that  he  had  of  right  caused  the  deposit  of  .linden  an 
scoria  on  the  plaintiff's  part  of  the  channel  of  the  CM 
in  the  manner  allied  by  the  plaintiff  for  the  tem  < 
twenty  years,  if  he   intended   to   make   that  a  k§ 
justification.     But  the  plea  as  now  framed  may  be  tn 
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ioererj  nllegatioD;  and  yet  no  perceptible  deposit  may        1857. 
hie  been  oocaaooed  fiwr  anything  like  that  period  of  muegatrotd 
inc.  -n    ^' 

Oq  this  groimdf  therefore,  and  without  ezpressdng 
mj  opinion  on  some  of  the  points  mainly  argued  at  the 
K  we  are  of  opinion  that  the  plea  is  bad  after  verdict, 
mi  tliat  judgment  notwitJistanding  the  verdict  ought  to 
be  entered  for  the  plaindff. 

Judgment  for  plaintiff. 


The  Queen  against  Mobqak  Thomas.  Tw^ioy, 

February  10th. 

AN  appeal  to  the  Glamorganshire  Sessions  against  a  On  appeal 
conviction  of  Morgan  Thomas  by  two  justices  of  viction  for 
tbe  county  of  Glamorgan,  for  obstructing  a  highway,  highway°§io 
tO/A  the  New  Mm  Road,  in  the  parish  of  Llantwit  ^^"f^^°°' 
Vwrire  in  that  county,  the  Sessions  confirmed  the  con-  conviction, 

•'  subject  to  a 

vicdoD,  subject  to  the  foHowing  case.  case;  and  it 

r%  ...  .  ''**  brought 

Bj  Stat.  7  &  8  Cr.  4.  c.  zcviii.  {a\  whicli  came   into  before  this 

Court  by  cer- 

foroe  and  effect  June  I4th  1827,  and  was  to  continue  tiorari. 

Held,  that 
this  Court 
iiot  take  BOCiee  of  any  objectittis  to  the  eonvictum  not  stated  in  the  case. 

Tke  case  shewed  that  the  road  in  Question  was  made  by  turnpike  trustees,  under  a 
tHfowy  ^^urnpike  Act,  which  expirea  in  1848;  bot  the  whole  line  of  turnpike  road 
—Boriiied  by  the  Act  was  never  completed.  That  the  road  as  made  had  been  used  by 
Ai-pifalie,  and  had  been  repidred  by  the  parish,  both  before  and  since  the  expiration  of  the 
Att:  and  tbe  question  for  the  Court  was,  if  there  was  any  evidence  that  it  was  a  highway 
wauulsmlly  repairable  by  the  parish. 

Md;  Unt  there  was  evidence  of  a  dedication,  and  of  an  adoption  by  the  public,  and 
Am^  though  the  fact  that  the  road  was  originally  made  under  the  Turnpike  Act  night 
MiUo  away  laeh  evidence  in  fact,  it  did  not  conclusively  in  law  rebut  it. 

md,  also,  that  the  General  Highway  Act  (5  &  6  W,  4.  c.  50.),  sect  23,  did  not  apply 
lit  laid  Bade  bj  turnpike  trasteca ;  and  that,  consequently,  the  absence  of  a  certificate  by 
^okntices &c,  as  required  by  that  section, did  not  prevent  the  road  becoming  compulsorily 
WfMnUs  by  the  yarisli,  on  a  dadicatkm  by  the  owners  of  the  soil  in  1846. 


(•)  Loeil  and  Personal,  Public  x  **  For  the  better  and  more  effectually 
or  eAarwiae  improving  the  roads  in  the  coottty  of  OlamoTgan:* 


V. 

Thomas. 
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1857.  i^  full  force  and  effect  for  twenty  one  yeaiB  then  next 
TbeQusEN  following^  certain  commissioners  appointed  onder  the 
said  Act  were  empowered,  amongst  other  thingSi  to 
make  and  maintain  a  new  line  of  road  finom  or  neir  t 
place  called  Wam  y  Gerwn,  in  the  parish  of  Egh/f 
syllaUf  through  the  several  parishes  of  EghoysyUtm  XM- 
wUy  Vardre  and  Llantrissent,  to  a  place  called  New  iSB, 
in  the  parish  of  Uantrissent,  and  also  a  new  line  of  roil 
from  or  near  the  Lower  Forest  Farm^  to  or  near  Nm 
Bridge^  in  the  parish  of  Uanwotman,  and  which  two 
new  lines  of  road  were,  by  the  said  Act,  declared  to  be 
the  New  MiU  district  The  above  mentioned  Act  wai 
repealed  by  stat  7  &  8  Vict  c.  91.  s.  34. ;  and  by  sect  38 
it  is  provided  how  far  the  provisions  of  the  genenl 
Turnpike  Acts  are  to  be  applicable.  The  road  firon 
Lofwer  Forest  Farm  to  New  Bridge  was  never  made. 
The  road  from  New  MiU  to  Wem  y  Gerwn  was  com- 
pleted  as  far  as  Lower  Forest  Farm,  but  was  not  carried 
to  JVem  y  Gerwn,  in  the  parish  of  EghoysyUan,  in  die 
line  indicated  by  the  Act  of  Parliament  It  was  shewn 
that  the  river  Tb^runs  between  Wem  y  Gerwn,  in  tbe 
parish  of  EglwysyUan,  and  New  MUL  At  Lower  Fond 
Farm  the  road  joined  a  private  road  about  a  hundred 
yards  on  the  New  Mill  side  of  the  river  Taff,  leading  to 
a  private  bridge,  belonging  to  a  Mr.  James,  acroes  die 
said  river.  The  bridge  was  erected  by  Mr.  Jamei,  at 
his  own  expence,  some  time  before  the  passing  of  die 
Act  for  making  the  above  mentioned  road,  and  was  his 
private  property,  and  joined,  on  the  EglwysyUan  dde  ef 
the  river,  a  turnpike  road  leading  to  Wem  y  Gerwiu 
No  rent  was  paid  by  the  commissioners  of  the  road  to 
Mr.  James  for  the  use  of  the  said  private  road  or  bridge; 
but  they  were  used  by  the  public  passing  along  the  said 


V. 

Thomaa. 
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1857.  &  7^  ^^P  ^^  ^6  Toadf  made  by  pereoos  emploj 
The  Qusn  ^P&ii^  ^^^  ^^^^  111  order  to  obtain  materials  Ve 
could  pass  between  that  and  the  hedge.  The  ] 
have  not  attempted  to  fill  it  up.  There  wen 
or  three  bars  or  chains  put  up  shortly  afie 
making  of  the  road,  and  toll  demanded  and  boom 
refused;  but  the  chain  and  bars  have  been  ra 
for  more  than  twelve  year&  The  obstruction 
plained  of  in  the  said  recited  conviction  was  on  i 
of  the  road  where  the  property  on  either  side  bd 
to  the  appellant  The  fiu^t  of  the  obstruction  i 
disputed. 

If  the  Court  of  Queen's  Bench  think  that  tl 
evidence  that  the  above  mentioned  road  ever  beo 
highway,  compulsorily  repairable  by  the  pariah,  th 
viction,  as  affirmed  by  the  Quarter  Sessions^  to  sta 

I^  on  the  contrary,  the  Court  should  think  di 
road  never  was  a  highway  compulsorily  repairs' 
the  parish,  the  conviction  to  be  quashed. 

The  case  was  accompanied  by  a  map^  by  v 
appeared  that  the  portion  of  the  turnpike  road  fi 
Mill  to  Lower  Forest  Farm  was  about  six  mik 
half  in  length.     The  portion  of  the  line  of  the 
authorized  to  be  made,  but  never  in  fiu:t  w 
Lower  Forest  Farm  to  Wem  y  GerwUf  was  r 
than  half  a  mile  in  length,  and  the  route  by 
across  the  Tctff',  fit>m  Lower  Forest  Farm 
Gerwfiy  which  was  used  in  &ct  as  described 
was  a  little  more  than  half  a  mile  in  length. 

H,  S.  Giffdrd  and  F.  W.  Lhyd^  in  support 
of  Sessions.  The  question  is,  whether  the) 
that  the  road  in  question  was  a  highway, 


404  HILARY  VACATION. 

1857.       ^^  V.  Cumberworth  (a\  so  far  as  it  proceeded  on  the 

Tke  Queen    supposition  that  adoption  is  requisite,  is  overruled  by  Bex 

Thomas      ^'  -'^^^  (P)'    There  being  user  in  fact,  a  dedicadon  bj 

whoever  could  dedicate  is  to  be  presumed ;  Jtegina  v. 

Petrie  {c).    A  highway  through  a  turnpike  road  is  repti^ 

able  by  the  parish ;  Regina  v.  Lordsmere  (d). 

T.  Allen  and  Charles  E.  Coleridge^  contra.     Befofe 

entering  on  the  case,  the  Court  will  look  at  the  conviction 

returned,  which^  it  is  submitted,  is  bad  on  the  &ce  of  it 

[^Coleridge  J.     On  a  case  being  sent  to  us  can  we  trtid 

out  of  it?]     The  order  is  before  the  Court:  and,  that 

being  so,  the  Court  can  look  at  it     [H.  8.  Giffdrd.  Stat 

12  &  13  Vict  c.  45.  8. 7.  prohibits  the  taking  of  objectiooi 

to  any  order  unless  specified  in  the  rule  for  issniug  the 

certiorari.     No  objections  at  all  were  specified  in  the 

rule  in  this  case.]     Then  on  the  merits:  the  road  was  i 

turnpike  road,  made  under  a  temporary  Act;  when  the 

Act  expired,  it  ceased  to  be  a  highway  repurable  by  the 

parish ;  Rex  v.  Mellor  («),  Rex  v.  St  Benedict  (g).    It  ii 

said  that  there  is  evidence  of  dedication  and  user  and 

repairs,  after  the  expiration  of  the  Act,  that  is  since  184S. 

But,  by  the  general  Highway  Act  (5  &  6  IT.  4.  c  60,\ 

sect.  23,  **  no  road  or  occupation  way  made  or  hereafter 

to  be  made  by  and  at  the  expence  of  any  individual  or 

private  person,  body  politic  or  corporate,  nor  any  roads 

already  set  out  or  to  be  hereafter  set  out  as  a  private 

driftway  or  horsepath  in  any  award   of  commissioDeis 

under  an  inclosure  Act,  shall  be  deemed  or  taken  to  he 

a  highway  which  the  inhabitants  of  any  parish  shall  he 

compellable  or  liable  to  repair,  unless  the  person,  bodj 

(a)  3  B^  Ad   108.  (6)  6B.^J(L  469. 

ie)  4E,^B.  737.  (d)  15  Q.  B.  689. 

(e)  1  B.  $•  Ad,  32.  (p)  4  B  ^  AH.  447. 
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1857.        under  a  temporary  Act,  but  in  fact  was  only  partial 

rbeQuKEH     ™A^®-     Whilst  the  Act  continued  in  force,  the  itMd  w 

^-  treated  as  a  highway  repairable  by  the  pariah.    Thi 

came  the  South  Wales  Turnpike  Act  (7  &  8  Viet  e.  91 

Under  sect  34  the  Turnpike  Act  might  have  been  tf 

minated;  but  it  appears  it  was  not;  and  it  continued 

force  till  it  expired,  by  efflux  of  time,  in  1848.    Tliiq 

then  reverted  to  the  state  they  were  in  at  common  la 

before  the  Act  passed.     The  owner  of  the  land,  whic 

had  been  taken  for  the  turnpike  road,  might  resume  it 

and  the  parish  might  decline  further  to  repair  it,  or  di 

public  to  use  it  But  the  owner  might  allow  the  public  t 

continue  to  use  the  road :  and,  if  the  public  did  use  it  i 

a  highway,  the  burthen  of  repair  would  fall  upon  d 

parish,  whether  they  would  or  not;  for  after  reasopihl 

evidence  of  dedication  and  user  it  is  no  answer  to  a 

indictment  against  the  parish  that  they  have  not  adopti 

the  highway.     But  it  is  said  that,  however  that  mi^t  t 

at  common  law,  sect  23  of  the  EQghway  Act  (5  & 

W.  4.  c.  50.)  interposes  a  difficulty;  for  this  was  a  loi 

which  it  was  sought  to  torn  into  a  highway.     But  tb 

depends  upon  whether  sect  23  applies  to  such  a  case 

the  present     It  appears  that  the  Legislature  cootei 

plated  the  case  of  a  private  pereon  making  a  road  tx  tl 

purpose  of  dedicating  it,  or  setting  out  a  private  dri; 

way  under  an  inclosure  Act,  and  not  such  a  case  as  th 

Neither  do  the  words  of  the  section  embrace  such  a  cai 

This  is  not  a  road  made  by  any  person  or  body  propooi 

to  dedicate  it.     It  was  made  by  turnpike  trustees^  w 

had  no  power  to  dedicate  it     It  was  not  a  road  ma 

so  as  to  bring  it  within  sect  23,  but  was  left  to  the  coi 

mon  law.     I  never  heard  it  laid  down  that  all  loi 

were  included  in  the  enactment  in  sect.  23.     The  resi 
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tbat  I  come  to  ia,  that  there  was  evidence  that  this  road        ]857. 
na  a  highway  repairable  by  the  parish.    The  only  ques-    The  Queen 
tioQ  asked  ia^  whether  there  was  such  evidence :  and  I      ^  ^* 

Thomas. 

ioswer  it  in  the  affirmative. 


WjaHTMAN  J.     As  to  the  objection  to  the  form  of  the 

<Kdery  I  am  of  opinion  that  we  are  precluded  from  entering 

nto  a  condderation  of  that  question.     If  that  had  been 

die  only  objection  the  case  could  not  have  come  before 

V  on  oertionurL     But  the  Quarter  Sessions  have  the 

P'^er  to  reserve  questions  for  the  opinion  of  this  Court; 

'I'dy  iQ  order  to  bring  the  case  before  us,  the  certiorari, 

which  is  taken  away  as  to  all  questions  of  form,  has, 

^'iHler  the  provisions  of  the  statute  referred  to,  been 

V'Kiited.     Therefore  we  are  to  consider  the  certiorari 

'^'^'ely  as  a  means  of  bringing  these  questions,  reserved 

V  the  Quarter  Sessions,  before  us ;  and  not  of  enabling 

te  defendant  to  take  objections  which  it  was  the  inten- 

• 

^'^^  of  the  Le^ature  to  prevent  his  taking.  We  have 
''^idy  to  answer  the  questions  which  the  Quarter  Ses- 
•^••^pat  to  us. 

^'Vith  respect  to  the  question  put  to  us,  I  think  *^  that 
^°^^%isevidence*'that  the  way  in  question  ** became  a  high- 
^^^^oompulsorily  repairable  by  the  parish."  The  road  was 
^^'^'V^stmcted  twenty  eight  years  ago  under  the  provisions 
^  ^k.  local  Act  (7  &  8  Cr.  4.  c  cxcviii.),  which  expired  in 
*^^S,  though  by  another  Act,  7  &  8  Vict.  c.  91.  s.  34., 
^  ^nig^t  have  been  made  to  expire  in  1844.  The  road 
^^^di  was  made  twenty  eight  years  ago  has  been  travelled 
continually  ever  since,  and  has  from  time  to  time 
repured  by  the  parish,  from  the  time  of  its  first 
lion  to  the  time  of  the  conviction,  as  well  sub- 
|uently  to  the  expiration  or  repeal  of  the  local  Act, 
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1857.  as  before.  There  is  ample  evidence  that  the  road  in 
The  QusuT  question  is  a  public  highway,  and  repairable  by  the 
Thomas,  parish.  Then  does  sect.  23  of  the  Highway  Act  (5  &  6 
W.  4.  c.  50.  )y  which  prescribes  that  certain  formalities 
shall  be  observed  before  a  road  can  become  a  highway 
which  the  parish  shall  be  liable  to  repair,  apply  to  this 
case  ?  This  is  not  the  ordinary  case  of  the  dedication  of 
land  by  an  individual,  who  may  possibly  wish,  for  some 
purpose  of  his  own,  to  create  a  public  road,  and  throw 
the  burthen  of  repairing  it  upon  the  parish,  which  was 
the  mischief  that  would  seem  to  have  been  contemplated 
by  the  statute ;  but  in  this  case  the  trustees,  under  the 
local  Act,  took  the  land  for  the  purpose  of  the  road ;  and 
it  has  remained  a  public  road  and  been  repaired  by  the 
parish  ever  since.  Clearly,  this  is  not  a  case  within 
the  contemplation  of  the  Legislature  in  sect.  23  of  stat 
5  &  6  ^  4.  c.  50.,  and  therefore  is  not  affected  by  it 
We  have  not  to  say  on  which  side  the  balance  of  the 
evidence  is,  but  whether  there  is  any  evidence  that  the 
road  in  question  became  a  highway  to  be  repaired  by 
the  parish.  I  think  there  was  abundant  evidence. 
And  therefore  that  the  conviction  should  be  affirmed. 

Crompton  J.  We  must  confine  ourselves  to  the  case 
and  the  question  asked  in  it.  In  doing  so  we  do  not 
affect  the  order  at  all ;  if  it  is  invalid  we  give  it  no  force, 
but  leave  the  Sessions  to  deal  with  it  as  they  ought 
The  question  we  are  asked  is,  whether  there  was  any 
evidence  that  the  road  in  question  ever  became  a  high- 
way compulsorily  repairable  by  the  parish.  I  find  it 
stated  that  ^^  rates  have  frequently  been  made,  during  the 
last  twenty  eight  years,  at  the  parish  meetings,  for  the 
repair  of  the  portion  of  the  road  lying  in  the  respondents* 
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poriflhy  at  several  of  which  meetings  the  appellant  has  been 
present,  and  has  on  some  occasions  objected,  and  others 
assented,  to  the  rate."  And  it  is  said  that  the  road  has 
been  accordmgly  repaired  at  the  expence  of  the  parish ; 
and  that  the  public  have  used  the  road  down  to  the 
present  time.  That  certainly  is  evidence,  unless  there  is 
something  conclusive  to  rebut  it.  Now  there  is  nothing 
conclusive  to  rebut  it.  The  owners  of  the  land  probably 
dedicated  the  road  on  the  expiration  of  the  Turnpike 
Act ;  but,  as  they  did  not  then  make  the  road,  the  case 
is  not  brought  within  the  operation  of  stat.  5  &  6  FF.  4. 
e.  50.  $.  23. 

Order  of  Sessions  affirmed. 
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The  QusEN 

V. 

Thomas. 


The  Queen  against  the  Overseers  of  Christ- 
church,  Middlesex. 


TIJrANDAMUS  directed  to  the  overseers  of  the  Poor  By  a  local 

of  the  parish  of  Christchurch,  Middlesex.  The  writ  maaagement 
contained  suggestions  that,  by  the  statutes  after  men-  ^  ^^^^i  ^„ 
tioned,  the  vestry  of  the  parish  appointed  collectors  of  ^i^t^vestry, 

consisting  of 
an  indefinite 
body.  Tbe  Act  provided  that  the  vestry  at  their  meetings,  *'  or  the  major  part  of  such 
of  them  as  shall  be  assembled  at  sach  meetings,**  might  do  whatever  oould  be  done  by  an 
ordinary  vestry.  By  a  subsequent  Act,  power  was  given  to  the  vestry,  **  or  the  migor  part 
of  them,*'  to  appoint  and  dismiss  collectors  of  the  poor  rate.  B.  was  appointed  a  collector 
of  the  poor  rate.  A  charge  being  brought  against  him,  a  meeting  of  tne  vestry  was  duly 
convened  to  consider.  The  vestry  then  consisted  of  eighty  persons ;  thirty  five  attended 
the  meeting.  A  motion  being  made  to  dismiss  B.,  sixteen  voted  for  it,  and  eleven  voted 
against  it    It  was  declared  to  be  carried ;  and  B.  was  dismissed. 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench, 
that,  though  the  motion  was  carried  by  a  majority  of  thoso  voting,  yet,  not  being  carried  by 
a  majorinr  of  those  present,  it  was  not  carried  by  a  majority  of  those  assembled ;  the  vestry- 
men declining  to  vote  not  being  considered  in  point  of  law  absent.  Consequently,  that 
the  dttmiflsal  was  not  effectual 
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1857.  ^  P<^'  '^^  ^o'  ^^^  dbnmaoa,  called  the  Old  DivisioD 
TIwQouh'  *"*^  ^®  ^^^  Division,  of  the  pariah:  that,  bj  an  older 
_  ▼•  «  of  the  Poor  Law  Commiasionen  of  1 7th  Mardk  1847,  it 
CiimiBT.  was  ordered,  amongst  other  things,  that  eveiy  collector 
appointed  under  the  provisions  of  any  Act  should, 
amongst  other  things,  **  enter  in  the  rate  book  all  soch 
particulars  of  evexy  assessment  as  he  should  be  directed 
by  such  overseers  to  enter  therein."  Further  suggestions 
that,  firom  the  time  of  the  making  of  this  oider  till 
the  refusal  after  mentioned,  the  overseers  of  this  parish 
always  have  delivered  to  each  collector  of  the  New 
Division  the  rate  books:  **and  that,  during  the  con- 
tinuance of  his  office,  it  has  been  and  is  the  duty  of  the 
said  collector  for  the  sidd  New  Division  upon  and  at  the 
time  of  receiving  any  of  the  said  rates  to,  and  during 
the  same  period  he  has,  entered  the  same  in  the  said  rate 
book:"  ^and  that  the  said  collector,  without  having 
such  rate  book  delivered  to  him,  or  in  his  possession, 
cannot"  fulfil  his  duty.  That  one  Jamet  Baynton  was 
appointed  collector  for  the  New  Division;  and  the 
defendants  refused  to  deliver  him  the  rate  books  finom 
5th  April  1855  to  10th  Janmary  1856,  for  the  purpose 
of  enabling  him  to  fulfil  his  duty.  The  mandatory  part 
of  the  writ  commanded  them  to  do  sa 

Return:    that  before  the  refusal  BaynUm  was  duly 

removed  firom  his  office;  and  that  the  oveiseers  had  no 

control  over  the  books.     It  contained  no  denial  of  the 

suggestions. 

Pleas  (so  fiu:  as  material  to  the  questions  discussed): 

1.  That  Bayntan  was  wrongfully  removed ;   7.  That  the 

overseers  might  have  delivered  the  books  to  BaynUm. 

Issue  was  taken  on  these  and  other  pleas  which  it  is  not 

necessary  to  notice. 
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On   the   trial,   before  Lord  Campbell  C.  J.,  at  the        1867. 
WaimimUr  Sittings  after  Trinity  Term  1856,  a  verdict    The  QubmT 
was  directed  for  the  Crown  subject  to  a  special  case.  o?er»eers  of 

By  the  case  it  appeared  that  the  parish  of  Christchurch,  Ch&ist- 
Middksex,  was  made  a  parish  by  stat  2  G.  2.  c.  10.  (a). 
Sect  9  of  that  Act  enacts :  ^*  that  the  rector  of  the  said 
church,  and  the  churchwardens  and  overseers  for  the 
poor  of  the  said  new  intended  parish  for  the  time  being, 
and  all  other  pereons  who  have  served,  or  paid  fines  for 
being  excused  fix)m  serving,  the  office  of  churchwarden 
or  overseer  of  the  poor  in  and  for  the  said  hamlet  of 
Spittl^ldSf  or  who  from  time  to  time  hereafter  shall 
serve,  or  by  the  vestry  be  admitted  to  pay  fines  for 
being  excused  firom  serving  the  office  of  churchwarden 
or  overseer  of  the  poor  in  or  for  the  said  new  intended 
parish,  so  long  as  they  respectively  shall  continue  house- 
holders within  the  said  new  intended  parish,  and  paying 
to  the  poor's  rate,  shall  be  the  vestrymen  for  the  time 
being  of  the  said  new  intended  parish,  and  shall  meet 
fix)m  time  to  time,  upon  public  notice  to  be  openly  read 
and  published  in  the  said  church  by  the  order  of  the 
rector,  churchwardens  and  overseers  of  the  poor,  or 
either  of  them,  on  the  Lord's  Day  next  preceding, 
immediately  after  Divine  Service ;  and  the  said  vestry- 
men, or  the  major  part  of  such  of  them  as  shall  be 
assembled  at  such  meetings,  shall  and  may  fi*om  time  to 
time  elect  and  nominate  a  lecturer  or  lecturers  as  also 
churchwardens,  sidesmen,  parish  clerk  and  all  other 
officers  for  the  said  parish  which  were  usually  chosen  in, 

(a)  *<For  making  the  hamlet  of  SpUUefieldt  in  the  parish  of  Saini 
Dmutoi  St^funhtalh,  alias  Stepney,  in  the  county  of  Middletex,  a  distinct 
parish,  and  for  proTiding  a  maintenance  for  the  minister  of  such  new 
parish." 
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by  and  for  the  said  hamlet,  and  also  from  time  to  time 
elect  and  nominate,  amove  and  put  out,  the  sexton, 
grave  diggers,  and  all  other  officers  and  servants  to  be 
employed  in  or  about  opening  the  pews,  making  the 
graves,  or  otherwise,  in  or  about  the  said  church ;  and 
shall  and  may  also  have  and  exercise  all  other  the  same 
powers  and  authorities  as  they  might  or  could  have  done 
in  case  they  had  been  named  to  be  the  vestrymen  of  the 
Btid  new  parish  by  the  said  commissioners,  or  any  five 
or  more  of  them,  with  the  consent  of  the  bbhop  or 
ordinary  of  the  place,  by  instrument  under  their  hands 
and  seals  inrolled  in  the  High  Court  of  Chancery  accord- 
ing to  the  said  Act"  (10  Anne,  cAl.s.  20.) ;  **and  which 
said  lecturer  or  lecturers  so  to  be  chosen  as  aforesaid, 
shall  be  admitted  by  such  rector  for  the  time  being  to 
have  the  use  of  the  pulpit"  Stat.  18  G.  S.  c.  74.  (a), 
sect  14,  enacts:  **  that  the  said  churchwardens,  overseers 
and  vestrymen  of  the  said  parish,  or  the  major  part  of 
them  may,  from  time  to  time,  elect  and  appoint  one  or 
more  person  or  persons  to  be  collector  or  collectors  of 
the  rates  to  be  made  in  pursuance  of  this  Act,  in  such 
manner  as  they  shall  think  necessar}*  for  the  purposes  of 
this  Act,  at  any  meeting  to  be  held  at  the  vestry  room 
of  the  said  parish,  of  which  notice  shall  be  given  in  the 
church  on  Sunday  next  preceding  such  meeting;  and 
shall  and  may  take  such  security  as  they  shall  think 
proper  from  such  collector  or  collectors  so  to  be  elected 
and  appointed  as  aforesaid,  for  the  due  execution  of  his 


(a)  **  To  amend  an  Act,  passed  in  the  twenty-sixth  year  of  King  Georye 
the  Second,  more  effectually  to  enable  the  parishioners  of  the  parish  of 
GlrufcAttrcA,  in  the  coonty  of  Middlettx,  to  purchase,  hire,  or  erect  a  work- 
house, for  the  employing  and  maintaining  the  poor  of  the  said  parish,  and 
for  the  more  effectual  support  and  employment  of  the  poor  therein.*' 
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or  their  said  ofiicey  and  for  the  true  and  faithful  account- 
ing for  all  moneys  which  shall  come  to  his  or  their  hands  The  Quun 
by  virtue  of  this  Act ;  and  may  likewise,  from  time  to  q^^^^^  ^f 
time  remove  such  collector  or  collectors,  and  elect  and 
appoint  others  or  another  in  the  room  of  such  collector 
or  collectors  as  shall  be  so  removed,  or  shall  die ;  and 
also  shall  and  may,  from  time  to  time,  out  of  the  moneys 
to  be  raised  by  virtue  of  this  Act,  pay  or  cause  to  be 
paid,  such  salary  or  other  allowance  as  they  shall  judge 
reasonable  to  be  paid  or  made  to  such  collector  or 
collectors  so  appointed,  for  and  in  consideration  of  his 
or  their  office,  and  to  such  other  person  or  persons  as 
shall  be  aiding  and  assisting  in  and  about  the  execution 
of  this  Act" 

The  case  in  substance  stated  that  the  parish  was 
afterwards  divided  into  two  parts,  called  the  Old  Division 
and  the  New  Division,  for  the  purposes  (amongst  others) 
of  maintaining  its  poor  and  collecting  its  poor  rates. 
The  parish,  in  1837,  became  part  of  Whitechapel  Union. 
The  case  then  set  out  the  orders  of  the  Poor  Law 
Commissioners,  which  prescribed  the  keeping  of  rate 
books,  and  the  making  of  monthly  returns  by  the 
collectors  of  the  poor  rate  in  the  different  parishes  in 
that  union,  and  stated  that  from  the  time  of  the  making 
of  this  order  rate  books  were  kept  by  the  overseers 
and  delivered  by  them  to  the  collector  for  the  said 
New  Division  from  time  to  time  to  collect  the  rates; 
and  it  has  been  the  practice  for  such  collectors,  **  at  the 
time  of  receiving  any  of  the  rates,  to  enter  the  same 
in  the  said  rate  books  so  delivered  to  him  as  aforesaid, 
opposite  the  name  and  assessment  of  the  person  rated 
for  the  property  in  respect  of  which  the  said  rates  were 
received;  and,  without  having  such  rate  books  in  his 
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possession,  he  could  not  collect  the  rates  or  fill  op  o 
use  the  rate  receipt  check  book  in  the  said  order  men 
tioned,  or  make  out  the  monthly  statement  therei 
mentioned."  The  case  then  stated  that  Baynton  wi 
duly  elected  collector  on  20th  April  1848.  That  I 
was  entitled  to  a  poundage  on  the  rates  collected  I 
him ;  and  that  he  continued  in  his  office  till  Septank 
1854.  At  that  time  a  charge  was  made  against  hij 
which,  it  was  agreed,  if  substantiated,  would  have  bei 
sufficient  to  justify  his  dismissal ;  and  he  had  notice  < 
it  On  17th  September  1854,  notice  was  affixed  on  th 
door  of  the  church,  calling  a  meeting  of  the  yestiy  on 
the  ensuing  Friday,  in  the  vestry  room,  to  consider  the 
conduct  of  Mr.  BaynUnu  Of  this  he  had  notice,  and 
was  requested  to  attend  as  one  of  the  vestry.  The  case 
then  proceeded. 

*'  A  meeting  was  held,  in  pursuance  of  this  nodce,  in 
the  vestry  room  of  the  said  parish,  on  the  22d  day  <^ 
September  1854.  At  the  time  of  the  holding  of  sod 
meeting,  the  select  vestry  of  the  said  parish  consisted  o 
eighty  vestrymen ;  and  of  these  only  thirty  five  member 
attended  and  were  present  at  the  meeting.  The  follow 
ing  is  a  copy  of  the  minutes  of  such  meeting:  'At  : 
vestry  held  in  the  vestry  room  of  the  said  parish  oi 
Friday  the  22d  day  of  September  1854.*"  (Here  followc* 
thirty  five  names,  including  those  of  a  churchwsrdec 
four  overseers,  and  Mr.  Baynton  himself).  ^''CoinplBii] 
having  been  made,  by  the  overseers  of  this  vestry,  of  Mi 
Bayntori^  improper  conduct,  and  particularly  that  hi 
collecting  book  is  much  in  arrear,  mainly  on  account  < 
his  having  told  some  of  the  ratepayers  not  to  pay  d 
amounts  due  from  them,  as  the  rates  were  illegal;  ai 
in  consequence  of  which  the  broker's  man,  who  hi 
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been  left  in  possession  at  Mr.  Swinney%  had  been  forcibly 
expelled :  It  was  therefore  moved  by  Mr.  Nesbit,  and 
seconded  by  Mr.  fVood^  That  Mr.  James  Baynton  be, 
and  he  is  now,  removed  and  dismissed  from  his  situation 
as  collector  of  the  poor  rates  of  this  parish.  To  which 
an  amendment  was  moved  by  Mr.  CavdUer  and  seconded 
by  Mr.  Pabner:  That  the  complaint  against  Mr.  Baynton 
be  received,  entered  on  the  minutes,  a  copy  given  to 
Mr.  Baynton;  and  that  a  vestry  be  called  on  Thursday ^ 
October  6th  1854,  to  give  the  complained  against  an 
opportunity  to  make  a  reply  to  the  charge.  And, 
on  the  question  being  put,  there  appeared:  For  the 
amendment  11;  against  ditto  18:  majority  against  the 
amendment  7.  On  the  original  motion  being  put  there 
appeared  for  it  16;  against  ditto  11:  majority  for  the 
original  motion  5.  Which  being  carried,  Mr.  Baynton 
was  therefore  dismissed  from  his  situation;  and  the  office 
is  declared  vacant  accordingly.'  It  is  also  admitted,  for 
the  purpose  of  the  argument  of  this  case,  that,  before 
the  original  resolution  for  the  dismissal  of  Mr.  Baynton 
was  put  and  carried,  he  was  distinctly  requested  to  explain 
his  alleged  misconduct,  and  answer  the  charges  made 
against  him,  but  declined  so  to  do.  The  practice,  since 
the  passing  of  stat  2  G.  2.  c.  10.,  has  uniformly  been,  in 
all  parochial  matters  depending  upon  the  decbion  of  the 
vestry,  for  the  majority  of  the  vestry  assembled  to  decide 
the  various  propositions.  At  this  time  he  had  the  Jtdy 
rate  book  in  his  possession,  finishing  the  collection  of 
it;  and  on  the  4th  October  the  balance  in  his  hands  and 
thb  rate  book  was  delivered  up  by  him  to  the  said  Mr. 
Nesbit,  one  of  the  said  overseers,  who  gave  him  a  receipt  for 
the  same,  notwithstanding  his  dismissal.  And,  although 
Mr.  Hoot  his  successor  had  been  appointed  and  that 
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The  Queen  ^^^  collection,  Mr.  BaynUm  persisted  in  acting  as  collector. 

Overseers  f  ^^^  received  altogether  from  different  ratepayers  a  sum 

Ghribt-  amounting  to  about  150^     After  the  said  motion  for  the 

CHVKOH.  ^  ^ 

dismissal  of  the  said  James  Baynton  had  been  carried  as 
aforesaid,  that  is  to  say  on  the  5th  day  of  Aprils  on  the 
5th  day  of  Juh/^  and  on  11th  day  of  October  1855,  and 
on  the  10th  day  of  January  1856,  rates  were  duly  made 
and  allowed  in  and  for  the  said  parish,  and  were 
respectively  recorded  in  the  rate  books  for  the  said 
New  Division  and  Old  Division  of  the  said  parish, 
provided  for  that  purpose  by  the  said  vestry  clerk  under 
the  first  above  mentioned  order  of  the  poor  law  com- 
missioners ;  and  the  same  respectively  were  duly  signed 
by  the  trustees;  and  the  said  rate  books  respectively 
were,  after  and  as  soon  as  they  had  been  so  signed,  in 
the  possession  of  the  overseers  of  the  said  parish ;  and 
they  were  then,  that  is  to  say  on  the  14th  day  of 
January  1856,  required  by  the  said  James  Baynton  to 
deliver  to  him  the  said  rate  books  for  the  said  New 
Division  of  the  said  parish ;  but  they  were  not^  nor  were 
any  of  them,  delivered  to  the  said  James  Baynton,  nor 
has  he  ever  had  possession  of  any  of  them.  Immediately 
after  the  dismissal  of  the  said  James  Baynton  a  successor 
was  elected  and  appointed  collector. 

It  is  agreed,  between  the  parties,  that  the  pleadings  in 
this  cause  on  both  sides,  and  the  said  orders  of  the  Poor 
Law  (commissioners  and  the  schedules  thereto,  and  the 
statutes  2  G.  2.  c.  10.  and  18  G.  3.  c.  74.,  shall  form  part 
of  this  special  case ;  and  that  the  Court  shall  be  at  liberty 
to  draw  such  inferences  from  the  facts  hereinbefore  stated 
as  the  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  are : 


XX.  VICTORIA.  417 

Ist  Whether  the  said  Jamts  Baynton  was  properly        1357. 
remored  firom  his  said  office  of  collector  of  the  poor    TheQuBBT 
rates  few  the  said  New  Division  of  the  said  parish  of    q^JI^^^ 
CkriMiurchf    And  <^™«- 

Sd.  Whether,  if  he  was  not  properly  removed,  the 
said  rate  books  respectively  containing  the  sud  rates 
made  on  the  5th  day  of  Aprils  the  5th  day  of  Jufy^  and 
the  11th  day  of  October  1855,  and  the  10th  day  of 
Jamuary  1856,  or  any  of  the  said  books,  should  have 
been  delivered  by  the  overseers  of  the  said  parish  to 
the  sud  James  Baynton  f 

And,  if  the  Court  shall  be  of  opinion  that  the  said 
Jamei  Baynton  was  not  properly  removed  fix)m  his  said 
office,  and  that  the  said  rate  books  or  any  of  them  should 
have  been  delivered  to  the  said  James  Baynton,  then  the 
verdict  u  to  be  entered  for  the  Crown  as  aforesaid :  but, 
if  the  Court  shall  be  of  a  contrary  opinion,  then  a  verdict 
is  to  be  entered  for  the  defendants. 

BuyhHm,  in  this  Vacation  (a\  argued  for  the  Crown. 
The  dismissal  under  the  circumstances  stated  is  not  good. 
Where  power  is  given  to  a  definite  body,  it  is  necessary 
that  a  majority  of  the  whole  should  concur  in  any  act; 
Blaehet  v.  BUzard  (5).  Perhaps  this  vestxy  is  not  so 
constituted  as  to  be  a  definite  body  within  the  meaning 
of  that  rule ;  but  at  all  events  the  concurrence  of  the 
majority  of  those  present  at  the  meeting  is  required  by 
the  very  words  of  the  Acts.  Now  here  thirty  five  were 
present,  and  only  sixteen  voted  for  the  dismissal.  That 
was  a  majority,  it  is  true,  of  those  present  and  voting; 

(«)  Ftbmarp  9tli  and  10th.     B«ibre  Coleridge,   WipkimoH,  ErU  and 
Omifiom  Js.     Cclmdge  J.  did  not  hear  the  whole  of  the  argument. 
{Jb)  9  B.^a  851. 

VOU.   VIL  2   E  E.   &   a 
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Tbe  QuxEM    ^^^  °^^  voting,  were  in  contemplation  of  law  not  pa 

Overseen  of  ^^  ^^®  assembly.     But  such  is  not  the  law ;  EynJim 

Christ.      Case  (a),  Reffina  v.  Griffiths  (6>      Then,   if  BamA 

retains  his  office,  it  is  both  on  the  record  and  in  d 

case  admitted  to  be  necessary  that  he  dboold  hare  t 

rate  books  to  enable  him  to  dischaige  his  doty ;  and  i 

reason  is  shewn  why  the  defendants  do  not  hand  tha 

over. 

Athertan^  contra.  The  vestry,  as  constituted  by  the 
Acts,  is  clearly  an  indefinite  body,  at  present  eigbt} 
in  number,  but  from  time  to  time  more  or  few 
according  to  the  state  of  the  parish*  The  woidiog  d 
the  first  Act  is  that  the  vestrymen,  **  or  the  major  piK 
of  such  of  them  as  shall  be  assembled  at  such  meeCiiigi»^ 
shall  do  all  acts.  The  wording  of  the  second  Act  i 
that  the  vestry,  *^or  the  major  part  of  them,  may"di 
tliese  acts  ^^  at  any  meeting  to  be  held "  pursuant  U 
notice.  In  case  of  an  indefinite  body  the  two  pfanft 
mean  the  same  thing.  Littledale  J.  points  this  out 
**  There  must  be  present  a  majority  of  that  number  c 
which  tbe  definite  body  consists,  although  it  is  aP 
necessary  that  there  should  be  a  majority  of  the  indbi 
nite  body;"  Blacket  v.  BUzard{c).  Tbe  quMlioil 
therefore,  is  reduced  to  this,  whether  the  vestiyaMi 
actually  at  the  meeting,  but  who  refused  to  take  tff 
part  in  the  division,  are  to  be  considered  as  part  of  tki 
meeting.  But  it  is  reasonable  that,  when  a  diviaoi 
takes  place  at  any  meeting,  those  who  do  not  voM 


(n)  Note  (a)  to  Goding  v.  Vd^,  12  Q.  B.  398.         (6)  17  g.  a.  164 

(c)  9  B,^a  851,  860. 
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should  be  considered   as  having  withdrawn^  whether       1857. 

they  actually  have  left  the  room  or  not.    Then,  even  if  xheQuMH"" 

the  dismissal  was  wrong,  the  office  has  been  filled  up  ^^   ^* 
de  fiM:to,  and  the  rate  books  must  be  given  to  the  actual      Chkist- 

OBUBOH. 

collector,  not  to  Baynton. 

Hugh  Hill  was  heard  in  reply. 

Cur.  adv.  tmlt. 

WiOHTMAN  J.,  on  a  subsequent  day  in  this  Vacation 
{February  24th),  delivered  judgment. 

We  are  of  opinion  that  judgment  should  in  this  case 
be  entered  for  the  Crown,  The  first  question  is, 
whether  BaynUm  was  properly  removed  firom  the  office 
of  collector.  It  is  enacted  by  stat.  18  G.Z.  c.  74^  that 
the  churchwardens,  overseers  and  vestrymen  of  the 
parish,  or  the  major  part  of  them,  may  at  any  meeting 
to  be  held  in  the  vestry  room,  of  which  notice  shall  be 
given  in  the  church  on  Sunday  next  preceding  the 
pieeting,  remove  the  collector. 

Notice  was  given  of  a  vestry  meeting  io  be  held 
on  Friday  the  22d  of  September  1854,  to  consider  the 
conduct  of  Mr.  Baynton^  one  of  the  collectors;  and,  in 
pursuance  of  the  notice,  a  vestry  meeting  was  held  op 
that  day,  and  was  attended  by  35  members  out  of  80 
who,  at  that  time,  constituted  the  select  vestry  of  the 
parisL  Mr.  Baynton  himself  attended,  having  had 
notice  of  the  meedng  and  its  object,  and  being  himself 
one  of  the  select  vestrymen.  Upon  a  motion  being 
made  that  Mr.  Baynton  should  be  removed  fix>m  his 
office,  16  of  the  vestry  voted  for  his  removal,  and  11 
voted  .against  it,  the  remsdning  8  of  the  members 
present  taking  no  part  on  either  side  of  that  question ; 

2  E  2 
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1857.       whereupon  be   was  declared  to  be  removed  firom  bis 

Th0  QuEEH    office  and  that  the  same  was  vacant 

Oterseefi  of  ^P^n  the  argument  it  was  contended  on  the  part  of 
Christ-  jjj^  Crown  that,  thouflch  it  miflcht  not  be  necessary  that  a 
majority  of  the  whole  body  of  vestrymen  should  concur 
in  voting  for  the  removal  of  a  collector,  it  was  necessary 
that  a  majority  of  those  present  at  a  vestry  meeting 
called  for  the  purpose  of  considering  bis  conduct  should 
concur  in  voting  for  his  removal,  to  render  it  valid ;  and 
that  members  actually  present,  but  taking  no  part,  could 
not  on  that  account  be  considered  absent;  and  conse- 
quently that  there  was  not  a  majority  of  the  vestrymen 
present  at  the  meeting  concurring  in  the  removal  of 
BayntofL  We  think  that  this  is  the  right  view  of  the 
case,  and  that  there  was  not  such  a  majority  of  vestry- 
men concurring  in  the  removal  of  Baynion  as  the  statute 
required.  The  removing  the  collector  is  an  affirmative 
act  to  be  done  by  a  majority  of  the  vestrymen  present 
at  a  vestry  meeting.  In  the  present  case,  a  majority 
certainly  did  not  concur  in  that  affirmative  act;  for,  of 
those  present,  a  majority  either  directly  voted  against  it, 
or  did  not  vote  at  all ;  in  either  case  not  concurring  in 
the  affirmative  act  of  removal.  Suppose  that  5  only 
of  the  vestrymen  present  at  the  meeting  had  voted  for 
Bayntan*8  removal,  and  the  rest  had  declined  to  vote  at 
all :  could  it  reasonably  be  contended  that  he  had  been 
removed  by  a  majority  of  the  vestrymen  at  a  meeting 
held  pursuant  to  the  notice  ?  We  think  not ;  and  that 
the  principle  of  the  decision  in  the  Eynsham  C€ue{a) 
applies  to  this.  Being  then  of  opinion  that  BaynJton 
was  not  properly  removed,  the  next  question  arises, 
whether  he  is  entitled  to  require  possession  of  the  rate 

(a;  13  Q.  B.  398,  n. 
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books  or  any  of  them.  It  is  stated,  as  a  fact  in  the  case, 
that,  without  having  the  rate  books  in  his  possession,  the 
collector  could  not  collect  the  rates  nor  make  out  the 
monthly  statement  required.  It  also  appears  by  the 
case  that  it  has  been  usual  for  the  overseers  to  deliver 
the  rate  books  to  the  collector,  who  has  returned  them 
when  the  purpose  for  which  he  required  them  was 
fulfilled.  It  does  not  appear  upon  the  case  that  there  is 
any  legal  impediment  to  the  delivery  of  the  rate  books, 
for  such  rates  as  still  remain  uncollected,  to  Baynton  for 
the  purpose  for  which  they  are  required  to  be  temporarily 
in  his  hands:  and  we  therefore  think  that  he  is  entitled 
to  have  the  possession  of  them  for  such  purpose^  We 
therefore  think  that  there  should  be  judgment  for  the 
Crown. 

Judgment  for  the  Crown. 
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1857. 


Tbfi  Queen 

▼. 

Ofeneera  of 

Chbibt- 

CHUBC9. 


IN  THE  EXCHEQUER  CHAMBER. 


Witdne»daf/t 
June  17th'. 


XP  RROR  having  been  brought  against  the  above  judg-  For  marginal 


ment  of  the  Court  of  Queen*s  Bench,  the  case  was  p^  4^9^ 
now  argued  (a). 


note,  see  ante. 


Atherten  argued  on  the  special  case  to  the  same  efiect 
as  in  the  Court  below. 

Hugh  Hill,  contrd,  was  not  called  upon  to  aigue  on 
this  part  of  the  case. 


Atherton  also  argued  that,  as  this  proceeding   was, 

(a)  Before  Cockbum  C.  J.,  Cruiwetl,  WiUianu  and    mUet  J;,  and 
Martin  and  Bramwell  Rs. 
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1857.       under  the  Common  Law  Procedure  Act,  1854  (17  &  18 

The  Qvnii    ^^*  ^*  125.)^  aect.  32,  in  error,  and  not  on  apped,  be 

Overteen  of   ^^  ^^  liberty  to  Contend  that  the  writ  was  bad :  and  he 

ct^bch'      <^if^^  ^t  It  ^'^^  insuflScient    Hugh  HUl  was  heard  oft 

the  question  of  the  sufficiency  of  the  writ     The  Court 

took  time  to  consider  of  the  judgment. 

The  points  made,  and  the  arguments  used  as  to  the 
validity  of  the  writ,  sufficiently  appear  in  the  judgmaiit 
of  the  Court. 

(htr.  adv.  tmlL 

Williams  J.,  on  a  subsequent  day  in  this  Vacation 
{July  4th),  delivered  judgment. 

This  was  a  mandamus  directed  to  the  oteraeers  of 
Chriitchvrchf  Middlesex^  commanding  them  to  deliver 
to  the  prosecutor,  as  collector  of  the  poor  rates  for 
the  New  Division  of  the  parish,  the  rate  books  for  the 
said  New  Division,  from  the  5th  of  April  1855  to  the 
10th  of  January  1856,  for  the  purpose  of  enabling  him 
to  fulfil  his  duty  as  collector. 

The  defendants  are  the  select  vestry,  constituted  by 
Stat.  18  O.  3.  c.  74.,  to  manage  the  afiain  of  the  poor  pf 
the  parish  of  ChrUichurehf  MiddJuex^  wkh  power,  inter 
alia,  to  make  rates  and  to  appoint  and  remove  coUecton. 
Those  powers  were  conferred  by  the  Act  upon  them  *^or 
the  major  part  of  them." 

The  prosecutor  was  appointed  as  a  collector  under 
the  Act,  upon  the  20th  April  1848.     His  remunera- 
tion was  to  consist  of  a  percentage   upon  the  rate 
collected  by  him.     As  to  his  duty  with  respect  to  xk 
rate  books,  the  following  statement  is  made  in  the  mai 
damns,  viz.,  that  during  the  continuance  of  his  off 
it  has  been   and  is  the  duty  of  the  collector,   uf 
and  at  the  time  of  receiving  any  of  the  rates,  to  er 
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V. 

see 
Chbist- 

OBUBCH. 


the  receipts  in  the  rate  books  opposite  the  assessment        1857. 
and  name  of  the  person  rated  for  the  property  in  respect    jbe  Queex 
of  which  the  said  rates  were  so  received ;  and  that  the    overseers  of 
collector,  without  having  such  rate  books  delivered  to 
him  or  in  his  possession,  cannot  fulfil  his  said  duty,  or 
fill  up  or  use,  or  keep,  the  said  books,  required  to  be 
filled  up  and  kept  by  him  under  and  according  to  an 
order  of  the  Poor  I^w  Commissioners,  recited  in  the 
mandamus,  or  produce   to  the  auditor  the  statement 
thereby  required,  or  otherwise  fulfil  his  duties  as  such 
collector. 

The  defendants  in  their  return  set  up  a  dismissal  of 
the  prosecutor  firom  his  office  of  collector,  before  he 
demanded  the  rate  books  in  question. 

That  dismissal  was  alleged  to  have  taken  place  at 
a  meeting  duly  convened  and  held  upon  the  22d  of 
September  1854,  for  the  purpose  of  considering  the  pro- 
8ecutor*s  conduct  with  a  view  to  his  dismissal.  Thirty 
five  of  the  select  vestry  were  present:  a  motion  was 
made  and  seconded  that  the  prosecutor  should  be  dis- 
missed* Sixteen  voted  for  and  eleven  against  the  motion, 
the  remaining  eight  being  present  but  not  voting. 

In  this  state  of  things  the  defendants  acted  upon  the 
above  resolution  as  a  valid  dismissal  of  the  prosecutor; 
he,  on  the  contrary,  treated  it  as  invalid,  and  insisted 
upon  the  delivery  to  him  of  the  rate  books  to  enable  him 
to  continue  the  i)erformance  of  his  duty  as  collector. 

Thus  arises  the  principal  question  in  the  case,  namely, 
Whether,  in  the  meaning  of  the  statute,  the  major  part 
of  the  select  vestry  concurred  in  his  dismissal  so  as 
to  make  it  valid?  We  think  not.  The  body  being 
indefinite  in  number,  the  major  part  of  them  means 
the  major  part  of  those  present  for  the  transaction  of 
business  at  a  meeting  duly  convened.     In  the  present 
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1857.       ^^^'^  ibere  were  thirty  five  at  the  meeting;  and,  thoiq;h 

The  Qukh'  ^%^^  ^^  ^®  thirty  five  did  not  Yote,  which  indeed  they 

Ofeneers  of  ^^^  ^^^  bound  to  do,  opon  the  question  of  dismiflsal,  they 

Cbeist.      constituted  part  of  the  body,  the  major  part  of  which  had 

power  to  dismiss :  the  sixteen  who  voted  for  the  dismiasal 

were  therefore  not  the  major  part  of  that  meeting. 

Consequently,  there  was  no  valid  dbmissal ;  and  the 
prosecutor  has  remained  in  office  notwithstanding  the 
resolution  of  the  22d  September  1854. 

It  was,  however,  further  contended  for  the  defendants 
that,  assuming  the  prosecutor  not  to  have  been  properly 
dismissed  from  his  office,  yet  that  the  mandamus  com- 
manding them  to  deliver  their  books  to  their  collector 
appointed  by  themselves  could  not  be  sustained;  and 
several  arguments  were  advanced  on  their  behalf  and 
which  we  proceed  to  consider. 

In  the  first  place,  it  was  said  that  the  statement 
in  the  mandamus  could  not  possibly  be  true,  as  they 
were  at  liberty  to  collect  rates,  either  by  themselves 
or  by  any  other  collector  appointed  by  them.  This 
might  have  been  a  good  reason  for  not  appointing  the 
prosecutor,  or  for  dismissing  him  because  his  services 
were  no  longer  needed.  But  the  defendants  have 
appointed,  and  have  not  dismissed,  him.  By  doing  so, 
they  have  transferred  from  themselves  to,  and  imposed 
upon,  him  the  office  of  collector.  They  will  efiectually, 
though  indirectly,  dismiss  him  if  they  prevent  him  from 
fulfilling  the  duties  of  his  office.  To  enable  him  to 
fulfil  those  duties,  the  possession  of  the  books  is  all^^ 
by  him,  and  not  denied  by  the  defendants,  to  be  neces- 
sary. And  it  is  not  suggested  that  any  body  else  was 
using  or  intended  to  use  the  books  for  any  other  purpoee, 
at  the  time  when  the  prosecutor  asked  for  them. 

But  then  it  was  further  argued  that  the  prosecutor  could 
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not  require  the  original  books,  for  that  a  copy  would       1857. 

be  equally  available  to  him,  and  that  the  Court  ought  The  QukbiT 

to  take  notice  of  this.     Assuming  it  to  be  so,  the  answer  q^^„I^  ^ 

to  the  objection  is,  that  there  is  no  duty  to  make,  and  Ch&ist- 

•^  •'  CH17K0B. 

therefore  no  power  to  compel  any  body  to  make,  a  copy 
of  the  rate  book ;  and  a  mandamus  to  make  and  deliver 
a  copy  would  therefore  be  bad.  The  primary  duty  of 
the  defendants  was  to  deliver  what  was  in  existence  and 
in  their  power  at  the  time  of  the  demand.  The  giving 
a  copy  instead  of  the  original  must  be  matter  of  arrange- 
ment between  the  parties,  and  not  part  of  the  judgment 
of  the  Court. 

Lastly,  it  was  said  that  the  delivery  of  the  books 

to  the  collector  for  the    purpose  mentioned    in    the 

mandamus    would,   interfere    with    the    right    of  the 

public  to  inspection  of  the  rates  under  stat  17  &.  3. 

c  3.  s.  2.     There  are  several  answers  to  this  objection. 

In  some  cases  the  collector  must  have  the  rate  in  his 

possession  in  order  to  fulfil  statutory  duties ;  stat  7  &  8 

Viet  c.lOl.i.  33.     The  possession  of  the  rate,  even  for 

ordinary  collectors,  subject  to  the  control  of  the  parish 

officers,  is  recognised   in   the  order  of  the  poor  law 

commissioners  set  out  in  the  mandamus.     Stat.  6  &  7 

JF.  4.  c.  96.  s.  5.  gives  a  right  to  inspect  the  rate  in 

whatever  custody  it  may  be.     Moreover,  the  temporary 

custody  of  the  rate  by  the  collector  does  not  necessarily 

interfere  with  its  inspection,  even  in  the  hands  of  the 

defendants,  whenever  required  for  that  purpose  after 

due  notice.     Nor  is  it  likely  that  the  prosecutor  would 

raise  any  unreasonable  difficulty,  seeing  that  he  may  be 

said  to  hold  his  office  at  the  will  of  the  majority  of  the 

defendants.      And,  even  if  all   this  were  not  so,  the 

defendants  might  prevent  every  difficulty  by  making  the 

rates  in  duplicate. 
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1857.  ^  the  matter  stands,  the  prosecutor,  by  bis  appoint* 

TbeQvBEK     ™®^t   unrevoked,   has   a   duty   of  a   public  character 
^.     ^-      .    which  he  cannot  perform  without  the  books,  of  which 

vlv6n66n  of  *■ 

CHmiiT'.  the  defendants  have  the  possession  as  public  officers, 
and  which  they  will  not  allow  him  to  have  for  the 
purpose  of  fulfilling  his  duty.  There  was  not,  and  is 
not,  any  legal  impediment  to  the  books  being  delivered 
to  him  by  the  defendants;  and  they  have  been  guilty  of 
a  breach  of  duty  in  withholding  them.  That  duty  being 
of  a  public  nature,  and  there  being  no  other  adequate 
remedy  than  a  mandamus,  its  performance  may  be 
enforced  by  that  process. 

The  Court  of  Queen's  Bench  were  therefore  right 
in  giving  judgment  for  the  Crown :  and  we  affirm  that 
judgment 

Judgment  affirmed. 


Fv^^iith  Ward  against  Lee  and  another. 

Defendants,         A  CTION   for  the   injury  to  plaintifPs  reversion   in 

being  con-  jLm. 

tractors  acting  premises,  occasioned  by  the  defendants  obstructing 

under  the  .  .  .       , 

aathority  of  ^  sewer  SO  as  to  occasion  a  nuisance  m  the  premises, 

politan  Com-  FlevL  I  Not  guilty,  by  statute.     Issue  thereon, 

^wenf^f  O"  ^^®  ^"^''  ^^^^^  Pollock  C.  B.,  at  the  Guildford 

bon&  fide  act-  Summer  Assizes,  it  appeared  that  the  defendants  were 

ing  for  the  '  '^'^ 

purpose  of        contractors  acting  under  the  Metropolitan  Commissioners 

execating  Stat  ° 

11  &  12  Vict,     of  Sewers  (a),  and,  as  such,  had,  in  the  autumn  of  1855, 

c.  112.,  by 
negligence 
injarra  the  plaintiff's  premises. 

Held  that,  under  sect.  128,  they  were  exempted  from  all  liability ;  and  a  verdict  was 
entered  for  the  defendants  on  a  plea  of  Not  guilty,  by  statute. 

(a)  See  sUt  18  &  19  Fict,  c.  120.  5.  94. 
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altered  a  sewer  into  which  the  drain  of  the  plaintiff's        1857. 
boose  led.    The  effect  of  this  alteration  was  to  cause       wjm 
an  accumulation  of  sewage  in  the  drain  of  the  plaintiff's         ^^^'^ 
house;  which  was  a  nuisance.    The  defendants,  being 
applied  to»  three  times  cleared  out  the  pluntiff^s  dndn, 
remoying  the  obstruction;   which  however  constantly 
aocamulated  again.     The  last  time  that  the  obstruction 
was  removed  was  in  December  1855.     Notice  of  action 
was  given  in  May  1856,  more  than  six  months  after 
the  alteration  in  the  sewer,  but  less  than  six  months 
after  the  last  clearing  out  of  plaintiff's  drain.     The  jury, 
in  answer  to  a  question  left  to  them  by  the  learned 
Judge,  found  that  the  defendants  acted  bon&  fide  under 
the  directions  of  the  Metropolitan   Commissioners  of 
Sewers.    The  verdict  was  thereupon  entered  for  the 
plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the 
defendants,  if  the  defendants  either  were,  under  stat 
11  &  12  Vict  e.  112.,  entided  by  sect  127  to  a  notice 
of  action  given  within  six  months  after  the  alteration  in 
the  drain,  or  were  absolutely  protected  by  sect  128. 

M.  Chambers^  in  the  ensuing  term,  obtained  a  rule 
nisi  accordingly. 

Edwin  James  and  Lush^  in  last  Hilary  Term  (a), 
shewed  cause.  As  to  the  first  point,  there  was  a  cause 
of  action  in  December^  within  six  months  before  the 
notice  of  action.  (As  the  Court  pronounced  no  opinion 
upon  this  point,  the  arguments  are  omitted.)  Then,  as 
to  the  liability  of  the  contractors,  it  depends  on  the 


(a)  January  2(3th.     Before  Lord  Campbell  C.  J.,  Coleridge  and  Wight- 
man  Js. 
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1857.  cotistruodon  of  slat  11  &  12  FicL  e.  112.  Sect  128 
Wamd  ^^  doubt  protects  parties  carrying  the  Act  into  execution 
j^  from  liability :  but  it  was  not  intended  to  leave  without 
remedy  those  who  might  be  injured  by  some  collateral 
negligence  or  wrong  done  bjr  those  carrying  the  Act 
into  execution.  The  part  of  the  Act,  if  any,  which  the 
defendants  were  carrying  into  effect  was  sect.  38 ;  but 
in  that  there  is  an  express  proviso  '*that  the  discon- 
tinuance, closing  up,  or  destruction  of  any  sewer  as 
aforesaid  shall  be  so  done  as  not  to  create  a  nuisance.'' 
This  has  been  negligently  done  by  those  defendants; 
and  the  Legislature  cannot  have  intended  to  leave  the 
plaintiff  without  redress* 

M.  Chambers^  in  support  of  the  rule,  on  the  first 
point  cited  Boothby  v.  Morton  (a)  and  Wordsworth  v. 
Harley  (b).  On  the  second  point  he  relied  on  the  express 
words  of  sect  128.  {Lush,  being  called  upon  by  the  Court 
to  say  what  effect,  according  to  the  pUuntiff's  contention, 
that  section  had,  aigued  that  it  must  be  read  along  with 
sect  127,  which  shewed  that  there  were  causes  of  action 
for  which  such  persons  as  defendants  were  allowed  to 
tender  amends,  and  that  the  present  cause  of  action 
ranged  itself  among  them,  though  the  defendants  might 
be  entitled  to  be  indemnified  out  of  the  funds  of  the 
Commissioners.) 

Ckir,  adv.  tnUt 

WiGHTMAN  J.  now  delivered  the  judgment  of  thi 
Court 
This  was  an  action  by  the  plaintiff  to  recover  damagv 

(a)  Z  B,^  B.  239.  (6)  \  B.  ^  Ad,  391. 
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for  an  injary  to  bis  reversion,  caused  by  the  defendants  1857. 
in  so  closing  up  a  sewer  as  to  create  a  nuisance  to  tbe  warj> 
pbdntiff's  premises.  Tbe  defendants  were  contractors  jj^^ 
for  works,  acting  under  tbe  autbority  of  tbe  Metropolitan 
Commissioners  of  Sewers;  and  upon  tbe  trial  of  tbe 
cause  tbe  jury  found  tbat  wbat  was  done  by  tbe  defend- 
ants was  done  by  tbem  bona  fide  for  tbe  purpose  of 
executing  tbe  Act,  under  tbe  direction  of  tbe  Commis- 
aoners  of  Sewers.  Tbe  defendants  relied  upon  tbe 
128th  section  of  stat  11  &  12  Ftct  c.  112.,  and  the 
finding  of  tbe  jury.  By  tbat  section  it  is  enacted 
^that  no  matter  or  thing  done  or  contract  entered  into 
by  the  Commissioners,  or  by  any  clerk,  surveyor,  or 
other  officer  or  person  whomsoever  acting  under  tbe 
direction  of  tbe  Commissioners,  shall,  if  the  matter  or 
thing  were  done  or  tbe  contract  were  entered  into  bona 
fide  for  the  purpose  of  executing  this  Act,  subject  them 
or  any  of  them  personally  to  any  action^  liability,  claim, 
or  demand  whatsoever;  and  any  expence  incurred  by 
any  such  Commissioners,  clerk,  surveyor,  or  other  officer 
or  person  acting  as  last  aforesaid,  shall  be  borne  and 
repaid  out  of  tbe  funds  under  the  control  of  tbe  Com- 
missioners." The  plaintifPs  counsel  did  not  dispute  tbe 
application  of  the  clause  to  the  case  in  question,  but 
contended  tbat  it  bad  not  tbe  effect  of  absolving  tbe 
defendants  fi-om  liability  to  an  action,  and  tbat  it  only 
prevented  their  personal  liability  to  tbe  consequences  of 
a  verdict  against  tbem,  and  tbat  such  is  the  proper  view 
to  be  taken  of  the  effect  of  tbat  section  in  connection 
with  the  127tb  section  which  immediately  precedes  it. 
We  cannot,  however,  adopt  this  construction,  and  are  of 
opinion  tbat  the  effect  of  the  clause  is  to  absolve  fifom 
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1857.  liability  to  an  actioD  persons  who,  acting  under  the 
Yfj^^^  direction  of  the  Commissioners,  do  some  matter  or  thing 
JV  bona  fide  which,  but  for  that  clause,  would  subject  them 
to  an  action.  The  object  of  the  Legislature  seema  to 
have  been  in  such  a  case  not  to  leave  the  oompiaining 
party  remediless^  bat  to  oblige  him  to  bring  his  action 
against  the  Commissioners  as  a  body,  in  the  name  of 
their  derk,  in  which  case  the  liability  would  not  be 
personal;  and  any  damages  that  might  be  recovered 
would  be  payable  out  of  the  funds  at  their  diapoeal 
under  the  provisions  of  the  125  th  section,  which  pxx>- 
vides  for  the  payment  of  the  dami^s  and  costs  recovened 
against  the  clerk  in  any  such  action.  The  clause  at  the 
end  of  the  12^  section  is  not  for  the  repayment  of 
*^  damages"  recoveced  against  a  person  acting  bona  fide 
in  the  execution  of  the  Act,  but  for  the  repayment  of 
his  expences;  which  may  well  be  construed,  consistently 
with  our  view  of  the  meaning  of  the  section,  to  be 
repayment  of  the  expences  he  may  have  been  put  to 
in  defending  an  action  brought  against  him  personally, 
and  in  which  he  may  have  been  successful  on  the  ground 
that  be  was  acting  bona  fide  in  the  execution  of  the  Act, 
and  therefore  not  liable.  Tbe  127th  section  does  not 
appear  to  affect  the  question  under  the  128th  section, 
as  it  only  provides  for  notice  of  action,  limitation  of 
actions,  venue,  powers  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence,  tender  of  amends, 
and  payment  of  money  into  Court.  If  the  pliuntiff 
fulfilled  the  conditions  imposed  upon  him  by  that 
section  he  might  maintain  the  action,  however  bona 
fide  the  conduct  of  the  defendant  had  been,  unless  pro- 
tected by  the  provisions  of  the  128th  section.     Some 
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other  objections  were  raised  on  the  part  of  the  defend-  1857. 
ants  to  which  we  do  not  think  it  necessary  to  advert,  ward 
as  we  are  of  opinion  that,  upon  the  objection  raised 
onder  the  128th  section,  and  the  finding  of  the  jury, 
the  defendants  are  entitled  to  make  the 

Rule  absolute  to  enter  a  nonsuit 


V. 

Les. 


RiCHABD  PooiiEY  aqaiust  William  Thang      iw«fay, 

^  February  24tb. 

Harradine. 


T 


HE  declaration  contained   three  counts  on    three  Action  on  a 

promissory  notes,  made  by  defendant.  note.    Plea 

Plea,  to  all  three  counts,  fcnr  a  defence  on  equitable  ^^ds,  that 


groi 
defi 


lefendant 


notes 


grounds :   That  he,  the  said  defendant,  made  the  said  ^l^^ 
notes  at  the  request  of  and  for  the  sole  accommodation  jpmtly  with  j: 

^  for  J.*§  ac- 

of  John  Harradinej  jointly  with  John  Thang  Harradine  oommodation, 

•^  •^  and  as  surety 

and  one  Thomas  Harradine^  as  the  surety  only  of  John  for/.;  and 

that  the  notes 

Harradine^  to  secure  a  debt  due  to  the  plaintiff  solely  were  delivered 
from  John  Harradine ;  and,  save  as  aforesaid,  there  never  taken  by  him 
was  any  value  or  consideration  for  the  defendant  making  ^^  between 
the  said  notes  or  either  of  them;  and  the  said  notes  were  fendi^ghould 
delivered  to  the  plaintiff,  and  accepted  by  him  from  the  ^  ^^'**^®  " 
defendant,  upon  an  express  agreement  between  them  and  with  notice 
that  the  defendant  should  be  liable  thereon  as  surety  suretTonly; 

and  tnat  after- 

only  for  John  Harradine;   and  that  plaintiff,  at  the  time  wards  plaintiff, 

^i.j  .  ^  J  e>  ^  1    -t     ■%    without  de- 

the  said  promissory  notes  were  made  as  aforesaid,  had  rendant*s  con- 

sent,  eave  time 
to  .T.,  Dttt  for 
which  he  might  have  obtained  payment     On  demurrer. 
Held :  that,  though  the  absolute  written  contract  between  defendant  and  plaintiff  con- 
tained in  the  note  could  not  be  varied  by  parol  in  equity  any  more  than  at  law,  yet  an  eqaity 
arose  from  the  relation  of  surety  and  principal  between  defendant  and  J^  and  the  notice 
thereof  to  plaintiff  at  the  time  he  took  the  note ;  and  therefore  that  the  plea  was  good. 

Qumrt,  whether  the  equity  would  have  existed  if  the  notice  had  been  after  the  taking  of 
the  notes,  but  before  the  giving  of  time. 
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1857.       notice  and  knowledge  of  the  same  having  been  so  made 
p^j^^      by  defendant  as  such  surety  as   aforesaid;    and  that 
Haua  plaintiff,  whilst  holder  of  the  said  notes,  without  the 

knowledge  or  consent  of  defendant,  for  a  good  and 
valuable  consideration  in  that  behalf,  agreed  to  give 
and  gave  to  John  Harradine  time  for  the  payment  of  the 
said  notes  respectively,  to  wit  from  the  times  when  the 
same  became  due  until  the  commencement  of  this  suit, 
and  forbore  to  enforce  payment  of  the  same  during  that 
time,  upon  and  for  the  consideration  aforestdd;  and 
that  plaintiff  could  and  might,  had  he  not  given  such 
time  as  aforesaid,  have  obtained  payment  fix>m  John 
HoTTradine  of  the  said  notes  and  all  moneys  due  thereon. 
And  that  by  means  of  the  premises  he  the  defendant 
hath  been  greatly  prejudiced  and  damnified,  and  hath 
been  and  is  wholly  discharged  from  all  liability  to  pay 
the  amount  due  upon  the  said  notes  and  each  of  them. 
Demurrer.    Joinder. 

Atherton,  in  last  Hilary  Term  (a),  aigued  for  the 
plaintiff,  and  O'Malky  for  the  defendant  The  aiga- 
ments  and  authorities  are  so  fully  stated  in  the  judgment 
as  to  render  any  further  report  unnecessary. 

Cur.  ado.  vulL 

Coleridge  J.,  in  this  Vacation  {February  24th), 
delivered  judgment 

This  was  an  action  by  the  payee  against  the  maker 
of  three  promissory  notes.  The  defendant  pleaded,  by 
way  of  equitable  defence,  that  the  notes  were  made  by 
him  jointly  with  John  Harradine  and  Thomcu  Harra* 

(a)  January  1 6th.     Before  Lord  Camphdl  C.  J.,  Cokridge,  Wighimam 
and  Crompton  Js. 
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dme^  and  that  be  made  them  at  the  request  and  for  the        1857. 
accommodation  of  John  Harradine^  as  the  surety  only       Poolbt 
of  John  Harradiney  and  to  secure  a  debt  due  from  John   h^^j^^ht^ 
Harradme  solely,  to  the  plaintiff,  and  without  value  or 
consideration ;  and  that  the  notes  were  delivered  to  the 
plaintiff,  and  accepted  by  him  frt>m  the  defendant,  upon 
an  express  agreement  between  them  that  the  defendant 
should  be  liable  thereon  as  surety  only  for  the  said  John 
Harradine;  and  that  the  plaintiff,  at  the  time  the  notes 
were  made,  had  notice  and  knowledge  of  the  same 
having  been  so  made  by  him  as  such  surety.     The  plea 
then  stated  that  the  plaintiff,  whilst  holder  of  the  notes, 
without  the  knowledge  or  consent  of  the  defendant,  for 
a  good  and  valuable  consideration,  agreed  to  give  and 
did  give  the  said  John  Harradine  time  for  the  payment 
of  the  notes,  and  forbore  to  enforce  them ;  and  that  he 
could  and  might,  had  he  not  given  such  time,  have 
obtained  payment  from  the  said  John  Harradine.     Th^ 
plaintiff  having  demurred    to   this  plea,  we    have   to 
determine  whether  the  facts  stated  in  the  plea  amount 
to  an  equitable  defence. 

At  law  it  seems  to  have  been  thought  that  the 
discharge  of  the  surety  by  such  giving  time  to  the 
principal  was  founded  on  a  variation  of  the  contract 
between  the  creditor  and  the  surety :  and,  if  that  be 
so,  it  necessarily  follows  (the  rule  of  evidence  as  to 
not  varying  a  written  contract  by  parol  being  the  same 
at  law  and  in  equity)  that  no  parol  contemporaneous 
agreement  could  be  allowed  to  vary  the  contract  in  the 
case  of  a  written  instrument.  Probably  the  cases  at 
law  would  be  too  strong  to  make  it  proper  for  us,  not 
sitting  in  a  Court  of  error,  to  decide  contrary  to  the 
current  of  authorities  on  this  subject,  were  we  disposed 

VOL.    VIL  2    P  E.    &    B. 
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1857.        so  to  do,  if  the  case  now  before  us  were  that  of  a  legal 
PooLKT       plea.     It  is  important  however  for  the  decision  of  this 
Harbadinb.    ^®®®  ^^  consider  whether,  in  equity,  the  doctrine  of  the 
discharge  of  the  surety  by  time  given  to  the  principal 
debtor  is  confined  to  cases  where  the  relation  of  suretyship 
appears  on  the  original  contract  between  the  creditor, 
the  principal  and   the  alleged  surety,  or  whether  an 
equity  does  not  arise  from  the  relation  of  the  co-obligors 
or  copromisors  inter  se,  and  on  the  knowledge  by  the 
creditor  of  the  existence  of  that  relation.     In  the  case 
of  HoUier  v.  Eyre  (a)  Lord  Cottenhamy  in  delivering  his 
opinion  in  the  House  of  Lords,  laid  down  the  rule  of 
law  relied  upon  by  the  counsel  for  the  plaintiff  in  the 
argument  before  us,  that  ^'the   question   whether  the 
plaintiff  as  between   himself  and  the  grantees  was  a 
principal  in  the  grant  of  the  annuity,  or  only  a  surety 
for  the  payment  of  it  by  another,  must  be  ascertained 
by  the  terms  of  the  instruments  themselves :  no   ex- 
traneous evidence,"  said  he^  ^'  is  admissible  for   that 
purpose,"     In  this  doctrine  we  entirely  concur ;  and  we 
think  that,  if  the  discharge  of  the  surety  could  only  be 
effected  by  establishing  that  there  was  a  different  contract 
as  between  the  creditor  and  the  alleged  surety  from  that 
apparent  on  the  written  contract,  as  for  instance  that 
the  latter  would  be  liable,  not  primarily  but  collaterally 
only,  on  the  default  of  the  principal  debtor,  we  should 
be  satisfied  that  the  defence  was  not  made   out     It 
remains,  however,  to  consider  whether,  assuming  the 
contract,  as  between  the  creditor  and  the  parties  con- 
tracting with  him,  to  be,  as  apparent  on  the  face  of  the 
written  document,  a  primary  and  not  a  collateral  liability, 
an  equity  does  not  arise  from  the  relationship  of  the 

(a)  9CL  ^  F.  1.  45. 
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principal  and  surety  inter  se  known  to  the  creditor.  1867. 
The  cooncil  for  the  defendant  on  the  argument  referred  p^^^ 
D8  to  the  obeenrations  of  Lord  Cattenkam  in  HoUier  v.  „  ^- 
Eyre  (a)  immediately  following  the  passage  referred  to 
by  the  plaintiff's  counsel.  He  proceeds  as  follows:  ^'  But 
although  all  the  grantors  were  principals  as  between 
them  and  the  grantees,  yet  as  between  themselves  some 
of  them  might  be  sureties  for  others;  and  if  it  was 
established  that  such  was  the  case  as  between  the  plaintiff 
and  lAfnch,  and  that  the  grantees  knew  that  such 
was  the  case,  they  might  by  their  dealing  with  lAfneh 
have  raised  an  equity  in  favour  of  the  plaintiff,  entitling 
him  to  the  protection  of  a  Court  of  equity  against  the 
legal  consequences  of  the  instruments  he  joined  in 
ezecating.  This  distinction  is  perfectly  well  settled,  and 
is  the  ground  of  many  of  the  decisions.**  In  page  51 
LcMtl  CoUenham  says :  **  I  am,  however,  anxious  to  explain 
my  Tiews  of  the  law  upon  the  subject;  assuming 
that  the  plaintiff  was  only  a  surety  from  the  begin- 
ning, that  is,  as  between  himself  and  the  cograntors  of 
the  annuity ;  for  as  between  himself  and  the  grantees, 
I  think  it  quite  clear  that  he  was  a  principal  grantor. 
To  affect  the  grantees  in  that  case  with  any  equities 
arising  from  the  plaintiff  being  only  a  surety,  they  must 
have  had  notice  of  it  at  the  date  of  the  transaction." 
From  those  passages  it  seems  to  us  that  the  rule,  as  laid 
down  by  Lord  Cottenham  in  the  House  of  Lords,  may  be 
inferred  to  be  that  equities  such  as  that  which  we  are 
jUscussing  may  arise,  dehors  the  written  agreement,  from 
the  relation  of  the  principal  and  surety  inter  se  if  known 
to  the  creditor,  and  that  such  knowledge  may  be  proved 

(«)  9  a  fr  F.  1.  45. 
2  F  2 
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1857.       either  from  what  appears  od  the  hce  of  the  written 
^f^j^gj      instrument  or  from  evidence  aliunde.     That  learned 
Haeradihb    ^^  us^  ^^€  expression  *'  at  the  date  of  the  transaction," 
which  the  reporters  in  the  marginal  note  of  the  case 
seem  to  have  understood  as  meaning  the  date  of  the 
original  grant ;  but,  from  the  context  and  the  passages 
which  follow  in   the   same   page,  we  are  disposed  to 
understand  them  as  referring  to  the  time  of  the  transac- 
tion or  dealing  alleged  to  amount  to  a  dischai^ge  of  the 
surety.     The  first  part  of  those  observations  was  under 
the  notice  of  the  Court  of  Common  Pleas  m  the  recent 
case  of  Strong  v.  Faster  (a),  and  certainly  warranted 
them  in  concluding  that  the  rule  of  law  and  equity  is 
the  same  so  far  as  to  prevent   any  alteration  in  the 
original  contract  being  set  up  by  parol  evidence:  but  the 
latter  observations  seem  not  to  have  been  before  the 
Court ;  and  it  was  not  ultimately  necessary  for  them  to 
give  any  judgment  upon  the  validity  of  the  plea,  or  on 
the  point  now  before  us,  as  it  turned  out  that  the  truth 
of  the  plea  was  not  established  by  the  evidence :  and, 
although  there  are  strong  observations  of  the  learned 
Judges  on  the  subject  of  the  rule  being  the  same  at  law 
and  in  equity,  they  distinctly  leave  the  question  as  to 
the  validity  of  the  plea  undecided,  and  as  admitting  of 
great  doubt:  one  of  the  learned  Judges  states  that  he 
should  wish  to  look  into  authorities  before  giving  any 
opinion  on  that  part  of  the  question.     They  decided 
the  case  on  the  question  of  evidence,  holding  that  there 
was  no  proof  of  suretyship  in  the  sense  used  in  the  plea, 
and  that  there  was  no  proof  of  such  a  dealing  as  would 
discharge  a  surety.     The  latter  ground  would  have  been 
sufficient  to  discharge  the  rule ;  but  still  they  seem  to 

(a)  17  Com.  B.  201. 
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have  thought  that  the  agreement  mentioned  in  the  plea        1857. 

was  the  essential  part  of  the  plea,  and  do  not  consider       -f^^^ 

whether  the  fact  of  the  suretyship,  as  between  the  prin-  „     ^* 

cipal  and  the  surety,  and  the  knowledge  of  the  creditor 

was  not  sufficient.     That  view  of  the  case  not  having 

been  presented  to  them,  and  they  having  decided  the 

case  on  the  question  of  the  evidence,  we  cannot  treat 

the  case  of  Strong  v.  Foster  {a)  as  judicially  determining 

the  present  question.     The  Court  of  Common  Pleas  in 

that  case  referred  also  to  a  more  recent  authority,  the 

case  of  Davies  v.  Stainbank  (6),  before  the  Lords  Justices, 

as  an  authority  that  the  rule  was  the  same  in  equity  as 

at  law.     Mr.  G.  R.  Clarke,  one  of  the  counsel  for  the 

plaintiff  in  equity  in  that  case,  has  kindly  furnished  us 

with  the  short  hand  writer's  notes  of  the  judgments  of 

the   Lords  Justices  in   that  case,  agreeing  with    the 

account  of  the  decision  which  he  gave  to  us  as  amicus 

curiiBi  at  the  close  of  the  argument  in  the  case  at  bar: 

and  these  judgments,  agreeing  as   they  do  with   the 

doctrine  and  principles  laid  down  by  Lord  Chancellor 

Cottenham  in  Hollier  v.  Eyre  (c),  throw   considerable 

light  on  what  is  the  real  doctrine  of  Courts  of  equity  on 

• 

the  subject  before  us.  It  appeared  in  that  case  that 
Daniel  Davies,  the  plaintiff  in  equity,  had  been  sued  at 
law  in  this  Court  on  two  bills  of  exchange,  dated  1847 
and  1848,  for  1000/.  each,  drawn  by  Benjamin  Davies 
bis  nephew  upon,  and  accepted  by,  him  in  favour  of 
Messrs.  Stainbank,  the  plaintiffs  at  law  and  defendants 
in  equity,  and,  as  alleged  by  him,  merely  by  way  of 
suretyship  for  the   drawer  Benjamin  Davies,  who   was 

(a)  17  Com,  B.  201. 

(6)  Now  reported,  6  De  G.  M.  ^  G.  679. 

(c)  9  a.  ^  F.  1. 
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1857.       largely  indebted  to  the  payees.     The  defendant  in  the 
PooLET      action  at  law  had  pleaded  pleas  of  satisfaction  and  aet- 
HABIL4DINB.   ^^»  ^^^  having  failed  in  his  defence  at  law,  filed  a  bill  in 
equity,  alleging  that  he  had  discovered  that  the  Messrs. 
Stainbank  had  given  time  by  a  binding  arrangement  to 
Benjamin  Davies,  and  thereby  dischai^d  the  plaintiff 
in  equity,  the  alleged  surety.     Considerable  discussion, 
we  understand,  took  place  on  the  question  as  to  whether 
the  equitable  matter  could  have  been  taken  advantage 
of  at  law;  but  it  appears  from  the  judgment  that  it 
became  unnecessary  for  the   Court  to  come   to  any 
decision   on   that   point.      The  surety,   however,    was 
released  in  equity,  and,  as  we  understand  the  case,  upon 
the  very  ground  of  equity  whidi  we  are  now  discussing. 
Lord  Justice  Knight  Bruce,  after  stating  the  facts  of  the 
case,  says  (a)c  **  We  have  since  considered  the  whole  con- 
troversy so  far  as  the  judgment  at  law  has  not  rendered 
it  unnecessary  to  do  so,  that  juc^ment  having  reduced 
the  dispute  between  the  litigants  to  these  points: — Firet. 
Did  the  plaintiff  accept  the  two  bills  of  exchange  as 
a   surety  of  B.  Davies  f     Secondly.    Was   that  known 
to    Messrs.     Stainbank    when    they   took    the     bills? 
Thirdly.    Was   the   plaintiffs'  responsibility  to  Messrs. 
Stainbank  upon  the  bills,  whether  in  the  nature  of  a 
floating  guarantee  or  otherwise,  of  such  a  kind  as  to  be 
liable  to  be  discharged  by  their  giving  time — if  they 
should   give    time — to   B.   Davies    without    the    con- 
sent of  the  plaintiff,  that  is,  to  be  so  discharged,  at  least 
in  equity,  if  not  at  law  also  ?     Fourthly.    Did  Messrs. 
Stainbank  give  time  to  B,  Davies  without  the  plaintifis' 
assent,   and   in   such   a   manner  as   to  discharge   him 
equitably    if   not    legally    also  ?     Fifthly.    Could    the 

(a)  6  De  G.  M.  §•  G.  688. 
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plaintifi;  who  did  not  raise  this  point  by  way  of  plea  or  1857. 
defence  in  the  action,  have  eflTectually  done  so?  and  p^^j^ 
Sixthly.  Whether  the  judgment  at  law  precludes  him  h^^,,,^ 
fixHD  equitable  relief.  The  plaintiff  maintains  the  aflSr- 
mative  of  the  first,  second,  third  and  fourth  of  these  ques- 
tions, and  the  negative  of  the  two  others.  With  regard 
to  the  first,  second  and  third,  I  think  that  the  plaintiff 
has  established  his  case  by  the  evidence,  and  is  certainly 
so  fiur  right.  It  seems  to  me  that  a  creditor  who  holds  a 
floating  guarantee  firom  a  surety  cannot,  without  the 
surety's  consent,  give  time  to  the  principal  debtor  as  to  a 
portion  of  the  debt  without  reserving  the  creditor's  rights 
against  the  surety,  and  yet  hold  the  surety  liable  for  that 
portion;  the  necessary  consequence  of  the  act  being 
that,  for  a  period  of  more  or  less  duration,  the  principal 
debtor  is  protected  at  once  against  the  creditor  and 
against  the  surety  firom  a  demand  for  payment  of  the 
amount  so  dealt  with."  The  Lord  Justice,  after  examin- 
ing the  nature  of  the  arrangement  made  between  the 
creditor  and  the  principal  debtor,  proceeds  as  follows  (a) : 
''If,  then,  this  agreement  became,  as  I  think  it  did 
binding  on  Messrs.  Stainbank  and  B.  Davies,  it  had,  in 
in  my  opinion,  the  effect  of  discharging  the  plaintiff,  if 
not  both  at  law  and  in  equity,  at  least  in  equity,  from 
responsibility  to  Messrs.  Staiiibanh  on  the  bills,  unless 
the  plaintiff  assented  to  it ;  for  it  did  not  reserve  to  the 
creditors  liberty  to  proceed,  as  they  otherwise  might 
have  done  against  him.  And  the  conclusion  is,  I  think, 
inevitable  that,  upon  the  assumption  of  the  two  bills 
not  having  been  satisfied  (an  assumption  which  the 
verdict  and  judgment  at  law  sanction  aud  render  neces- 
sary), the  agreement  extended  to  the  debt  represented 
or  secured  by  the  two  bills ;  and  materially,  and  to  his 

(a)  (i  Dt  G.  M.  $•  a.  689. 
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1857.  prejudice  (as  he  has,  I  conceive,  a  right  to  say),  afiected 
p^jjjy  his  rights,  remedies  and  position  in  respect  of  the  bills." 
The  Ix>rd  Justice  Turner y  after  stating  the  nature  of  the 
bill  in  equity  and  stating  some  points  not  necessary  now 
to  be  mentioned,  goes  on  as  follows  (a)  :  **  It  may  also, 
I  think,  be  taken  as  a  fact  both  from  the  verdict  of  the 
jury  in  the  action,  and  from  the  whole  of  the  evidence 
before  us,  that  the  plaintiff  {whatever  may  have  been  hu 
position  as  to  the  StazfUninks)  was,  as  between  him  and 
Benjamin  Davies,  a  surety,  merely,  upon  these  bills  ;  and 
the  evidence  establishes,  to  my  entire  satis&ction,  that 
the  Stainbanka  at  this  time  knew  that  the  plaintiff 
claimed  to  stand  in  that  position.  The  letter  of  the  6th 
of  March  1848  alone  seems  to  me  to  be  conclusive  on 
that  point."  After  setting  out  that  letter  he  proceeds : 
<<  After  that  letter,  I  think  it  is  impossible  for^  the 
Stainbanka  to  deny,  that  in  the  month  of  September 
1850,  they  knew  that  the  defendant  claimed  to  stand  in 
the  position  of  a  surety  as  to  these  bills."  In  a  later  part 
of  his  judgment  he  says  (6) :  ^^  This  Court,  as  I  appre- 
hend, has  at  all  times  exercised  jurisdiction  in  cases  of  this 
nature.  It  is,  in  the  eye  of  this  Court,  a  fraud  in  a 
creditor  to  proceed  to  law  against  a  surety,  after  he  has 
agreed  with  the  principal  debtor  to  enlarge  the  time  for 
payment  of  the  debt;  and  this  Court  relieves  against  the 
fraud."  In  this  case  it  should  be  remembered  that  the 
acceptances  undoubtedly  made  Daniel  Davies  a  principal 
debtor  and  primarily  liable  to  the  payees,  and  that  there 
seems  to  have  been  no  trace  of  any  agreement  either  on 
the  face  of  or  dehors  the  written  instruments,  as  between 
the  creditors  and  the  acceptor,  that  he  should  be  as 
between  them  in  the  nature  of  a  surety  only.     Where 

(a)  6  De  G.  M.  ^  G,  694. 
(6)  6  De  G.  M.  ^  G.  696. 
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then  does  the  equity  arise  except  from  the  relation  of  1857. 
suretyship  existing  between  the  principal  debtor  and  ji^j^^ 
the  surety,  and  from  that  relation  being  known  to  the  ^j^^^^^j^j^ 
creditor?  Whether  that  relation  must,  according  to 
some  of  the  expressions  used  by  learned  Judges,  have 
been  known  to  the  principal  at  the  time  of  the  original 
transaction  is  immaterial  with  reference  to  the  plea  now 
before  us,  as  it  contains  an  allegation  of  knowledge  by 
the  creditor  at  the  time  of  the  making  and  receipt  of 
the  notes:  but  we  may  remark  that  there  does  not 
appear  to  have  been  such  knowledge  at  the  date  of  the 
original  transaction  in  the  case  of  Stainbank  v.  Davies  (a): 
and,  if  the  equity  does  not  depend  on  any  contract  with 
the  creditor,  but  on  its  being  unequitable  in  him  know- 
ingly to  prejudice  the  rights  of  the  surety  against  the 
principal,  the  equity  would  seem  to  extend  to  the  case 
of  the  principal  knowing  the  existence  of  the  relation 
of  suretyship  only  at  the  time  of  his  dealing  in  such  a 
manner  with  the  principal  debtor  as  to  prejudice  the 
rights  of  the  surety.  We  believe  the  doctrine  laid  down 
in  the  cases  we  have  cited  from  the  Courts  of  equity 
is  well  warranted  by  the  authorities  in  equity,  many  of 
which  are  collected  in  the  report  of  the  case  of  Strong 
V.  Foster  (6) :  and  we  think  it  quite  consistent  with  the 
principle  on  which  the  interfering  with  the  rights  of  the 
surety  against  his  principal  are  founded.  The  surety, 
we  apprehend,  on  paying  the  debt  has  always  a  right 
to  require  the  creditor  to  sue,  or  allow  him  to  sue  the 
principal  in  his  the  creditor's  name :  and,  if,  to  use,  the 
words  of  my  brother  Williams  in  Strong  v.  Foster  (c), 
<^  the  creditor  has  voluntarily  placed  himself  in  such  a 

(a)  6  De  G.  M.  §•  G.  b79.  (^)  17  Otm,  B,  201. 

(c)  17  Com,  5.201.  269. 


Haulldiks. 
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1857.  position  as  to  be  compelled  to  say  he  cannot  sue  him, 
P^^i^"  he  thereby  discharges  the  siirety."  He  has,  on  this 
supposition,  knowingly  and  wiongfolly  interfered  with 
the  position  and  rights  of  the  surety.  Now  does  this 
right  of  placing  himself  as  it  is  said  in  the  shoes  of  the 
creditor  depend  on  a  prior  contract  between  the  creditor 
and  surety,  or  on  an  impUed  duty  of  the  creditor  not  to 
injure  the  surety's  rights  when  he  knows  of  the  relation 
subsisting  between  him  and  his  principal  ?  We  do  not 
see  that  by  the  doctrine  asserted  in  Courts  of  equity 
the  primary  liability  is  at  all  altered  In  truth,  the 
defence,  either  at  law  or  in  equity,  does  not  arise  by 
any  alteration  of  the  original  contract,  which  indeed  it 
assumes  and  relies  on  in  its  original  terms,  but  that  the 
creditcMT  cannot  fiiirly  or  equitably  sue  the  surety  where, 
knowing  of  the  existence  of  the  reladon  of  suretyship, 
he  has  voluntarily  tied  up  his  hands  from  proceeding 
against  the  principal  We  agree  that  no  defence  could 
be  set  up  by  parol  which  should  depend  on  altering  the 
rights  of  the  creditor  on  the  contract  as  between  himself 
and  the  alleged  surety,  as  a  primary  debtor;  as,  for 
instance,  by  making  him  liable  only  on  default  of.  the 
principal,  or  after  a  request  to  him ;  but  in  truth  the 
surety,  in  most  of  the  cases  where  the  suretyship  is 
apparent  on  the  deed  or  written  instrument,  contracts, 
not  as  surety  collaterally,  but  as  a  principal  debtor  or 
covenantor.  His  being  named  as  surety  may  operate 
as  proof  of  notice  or  knowledge;  but  bis  contract  is 
generally  that  of  primary  liability.  Thus,  in  the  case  of 
common  money  bonds,  the  liability  is  not  collateral,  but 
primary,  though  in  bonds  and  contracts  to  indemnify  it 
is  generally  collateral.  In  the  case  of  money  bonds, 
where  the  party  is  sued  as  surely,  there  is  no  contract  as 


V. 
HA&&ADIMS. 


XX.  VICTORIA.  443 

between  the  surety,  obligor  and  the  obligee  of  any  kind  1857. 
bat  that  which  imposes  a  primary  liability :  and  it  may  p^^^^^ 
well  be  ai^ued  that  it  is  immaterial  whether  the  know- 
ledge proceeds  from  a  recital  in  the  instrument  or  from 
extraneous  fiu:ts.  We  conceive  that  equity  would  relieve 
in  the  case  of  a  co-obligor  in  a  common  money  bond 
being  made  out  to  be  a  surety  by  extrinsic  evidence 
only,  if  time  were  given  in  such  a  way  as  to  discharge 
a  surety  in  the  ordinary  case  of  principal  and  surety, 
when  the  relation  of  suretyship  appears  on  the  face  of 
the  instrument  It  may  be  worth  remarking  that  in 
Laxton  v.  Peat  (a),  one  of  the  earliest  cases  on  this 
subject.  Lord  Ellenborough  seems  to  have  proceeded  on 
the  ground  of  the  plaintiff  having  notice  of  the  surety- 
ship when  he  gave  the  time,  as  the  plaintiff  was  the 
indorsee  of  the  bill,  and  there  does  not  appear  to  have 
been  evidence  of  any  agreement  between  him  and  the 
surety.  The  plaintiff,  the  indorsee,  gave  value,  but  had 
notice  of  the  circumstances  of  the  original  formation  of 
the  bill;  and  his  giving  time,  with  such  knowledge, 
discharged  the  surety,  although  the  suretyship,  as 
regarded  the  indorsee,  depended  on  no  agreement  with 
him. 

In  the  more  recent  cases  at  law,  however,  the  rule 
in  question  has  apparently  been  treated  as  arising  out 
of  the  original  contract  with  the  creditor :  and,  if  this 
was  a  plea  of  a  legal  defence,  we  should  probably  have 
felt  bound  by  those  authorities,  and  have  left  it  to  a 
Court  of  error  to  consider  the  whole  question,  taking 
into  their  consideration  whether  the  same  rule  in  such 


(a)  2  Camp,  185.     As  to  this  case,  sec  Fentnm  v.  Pocock,  5  Taun.  192  ; 
Nichofs  V.  SorriSf  ^  B.  ^  Ad.  4 1 . 
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1857.        matters  ought  not  to  exist  in  Courts  of  law  and  equity, 
Po^j^Y       ^^^  ^  decide,  if  there  be  a  difference,  what  the  rule 

Hab^Ildink.  ^'^^'^^^  ^*  -^^  ^®  ^^^9  however,  called  upon  to  deal 
with  this  case  as  if  we  were  sitting  in  a  Court  of  equity, 
we  think  that  we  ought  to  decide  it  according  to  what 
we  believe  to  be  the  doctrine  in  Courts  of  equity.  At 
the  same  time  we  shall  not  regret  if  this  important 
subject  should  now,  or  on  any  future  occasion,  be 
reviewed  in  all  its  bearings  by  a  Court  of  error. 

We  give  our  judgment  for  the  defendant  on  the 
present  plea,  on  the  ground  that  it  appears  to  us  suffi- 
ciently to  state  that  the  relation  of  principal  and  surety 
existed  between  the  defendant  and  the  principal  debtor, 
inter  se,  and  that  the  plaintiff  had  knowledge  of  that 
fact  when  the  notes  were  made  and  received  by  him, 
and  when  he  entered  into  a  binding  agreement  to  give 
time  to  the  principal  debtor. 

Judgment  for  the  defendant 


TMiday,  Thc    QuEEN    dqainst   The    Inhabitants    of 

FAnusry  24th.  ^  ^ 

Westbuby  on  Tbtm. 


^^Tw^^M  C^^  appeal  against  an  order  of  justices  removing  John 

€.11.9.6.  Stock  and  his  wife  from  the  parish  of  Wesibury 

and  6  C.  4.  .                                                     ^                                   ^ 

€.  bl.  t.  2.  a  on  Trym^  in  Gloucestershire^  to  the  parish  of  PUminstery 

cannot  be  in  Somersetshire^  the  Sessions  quashed  the  order,  subject 

^IJ^ent^of  to  the  opinion  of  this  Court  upon  the  following  case. 

J^fJlf^  In    1846    the    pauper  John    Stock  agreed   to    take 

tenement  not 

being  the 

property  of  the  party  paying,  without  an  occupation  of  the  tenement  by  bim  for  a  year. 
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poesessioD  of  a  separate  and  distinct  dwelling  house,        1857. 

fiwTO  and  lands,  in  the   appellant  parish,  which  were    xhe  Qusen 

then  in  the  occupation  of  Joseph  Palmer  as  tenant  to    .      .^ 

Elizabeth  Brown.     He  agreed   with  Joseph  Palmer  to     Wbstburt 

,  onTrtm. 

take  the  crops  of  him,  and  to  pay  the  whole  rent,  from 

Michaelmas  1845   to  Michaelmas  1846,  to  E.  Broum. 

He  was   accepted  as  tenant  by  E.  Brown^  at  a  rent 

of  99/.  a  year,  the  rent  previously  paid  by  J.  Palmer 

being  105/.   a   year.     The    pauper  put   his   son  into 

possession,   as  his    agent,   in   March  1846,  and  went 

himself  personally  into  occupation  of  the  said  dwelling 

house,  farm  and  lands  in  May  in  the  same  year,  and 

occupied  the  same  under  such  yearly  hiring  till  the 

November  following,  and  resided  there  till  the  end  of  his 

occupation.     Palmer  was  in  occupation  of  the  fiirm  and 

premises  up  to  March  1846. 

There  were  four  poor  rates  for  1846 ;  and  the  pauper 
was  assessed  to  and  paid  the  two  last  of  the  said  rates. 
Palmer  having  been  assessed  to,  and  having  paid,  the 
two  previous  rates,  which  were  repaid  to  him  by  the 
pauper.  And  the  pauper  continued  to  reside  in  the 
said  house  for  more  than  forty  days  subsequently  to  the 
payment  of  one  of  the  said  two  rates  to  which  the  said 
pauper  was  assessed  as  aforesaid,  and  until  November 
1846;  when  E.  Brown  put  in  a  distress  and  received 
the  sud  whole  yearns  rent  of  9921  from  the  effects  of  the 
pauper,  who  then  relinquished  the  possession. 

The  Sessions  found  as  a  fact  that  there  was  a  tenancy 
for  a  year,  but  no  occupation  under  it  for  a  year. 

If  the  Court  should  be  of  opinion  that,  under  these 
circumstances,  the  pauper  gained  a  settlement  in  the 
appellant  parish  by  payment  of  rates,  then  the  order  of 
Sessions  is  to  be  quashed  and  the  order  of  removal 
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1857.  confinned:    if  otherwise,  the  order  of  Sessions  to  be 

TbeQuEzv  confirmed,  and  the  order  of  removal  quashed, 

lobabiunts  of  '^®  ^^^'^  ^^  aigued  in  the  preceding  Term  (a). 


Wkstbvbt 
OS  Trtm. 


Crippi  and  Ckat>e,  in  support  of  the  order  of  Sessions. 
The  payment  of  rates  was  in  this  case  insufficient  to 
^ve  a  settlement  without  a  year's  occupation.  Sect.  2 
of  Stat  6  G.  4.  c.  57.  is  express :  ''  No  person  shall  acquire 
a  settlement  in  any  parish  or  township  maintaining 
its  own  poor,  by  or  by  reason  of  settling  upon,  rent- 
ing or  paying  parochial  rates  for  any  tenement,  not 
being  his  or  her  own  property,  unless  such  tenement 
shall  consist  of  a  separate  and  distinct  dwelling  house 
or  building,  or  of  land,  or  of  both,  bona  fide  rented  by 
such  person,  in  such  parish  or  township,  at  and  for  the 
sum  of  ten  pounds  a  year  at  the  least,  for  the  term  of  one 
whole  year:  nor  unless  such  house  or  building,  or  land, 
shall  be  occupied  under  such  yearly  hiring  and  the  rent 
for  the  same,  to  the  amount  of  ten  pounds,  actually 
paid,  for  the  term  of  one  whole  year  at  the  least** 
Apparently,  under  this  clause,  the  payment  of  rent  is 
also  essential  to  this  settlement  by  payment  of  parochial 
rates ;  but  at  any  rate  the  year's  occupation  is  so.  The 
term  of  a  year  is  prescribed  for  both  occupation 
and  payment  Stat  4  &  5  fF.  4.  c.  76.  s.  66.  adds  a 
further  requisite  to  the  settlement  by  occupation  of  a 
tenement,  but  does  not  affect  the  settlement  by  payment 
of  parochial  rates.  Stat.  6  G.  4.  c.  57.  is  the  only 
recent  statute  affecting  such  settlement.  Stat  59  G.  3. 
c.  50.  was  confined  to  settlement  by  dwelling  for  forty 
days  in  a  rented  tenement      Stat.  1  W,  4.  e.  18.  was 

(a)  January  2ith,  1857.  Before  Lord  Campbell  C,  J.,  Coleridge  and 
Crompton  Js.  Wightman  J.  was  present  during  the  latter  part  of  the  arga- 
ment  only. 
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confined  to  settlement  by  hiring  a  dwelling  house,  &c.  1857. 

In  Regina  v.  St  Mary  Kalendar  (a)  it  was  held  that  the  The  Queen 

requisites  of  stat.  4  &  5  fV.4.c.  76.  s.  66.  were  not  appli-  inhabitanti  of 

cable  to  a  settlement  by  payment  of  parochial  rates,  and  Wkotburt 

ON    X ATM. 

that  it  was  enough  if  those  of  stat.  6  G.  3.  c.  57.  s.  2.  .were 
fulfilled.  In  that  case  there  had  been  a  year's  occupation : 
and  the  Court  said :  *^  The  settlement  would  not,  indeed, 
have  been  complete  if  the  pauper  had  not  occupied  the 
premises  for  a  year.**  And  they  referred  to  Hex  v. 
Great  Bentley  {b)  as  shewing  that  there  was  a  su£Bcient 
occupation,  which  would  have  been  quite  unnecessary 
if  no  occupation  had  been  necessary.  [Coleridge  J. 
referred  to  Rex  v.  St.  Pancras  (c).]  That  case  occurred 
before  the  passing  of  stat.  6  G.  4.  c.  57. ;  there,  no 
doubt,  it  was  held  that  the  occupation  for  a  year  was  not 
essential  to  a  settlement  by  payment  of  parochial  taxes. 
[Coleridge  J.  Very  probably  the  statute  was  passed  to 
correct  that]  That  seems  to  have  been  part  of  the 
intention.  [Coleridge  J.  In  Rex  v.  Ringstead  (d)  it 
was  held  that  a  forty  days'  residence  was  necessary, 
after  the  statute.]  It  would  be  so  on  any  view.  The 
occupation,  however,  under  stat  6  G.  4.  c.  57.  s,  2.  is 
not  quite  the  same  thing  as  the  residence,  which  is  the 
foundation  of  all  settlements :  the  residence  may  be  in 
any  part  of  the  parish :  the  occupation  must  be  of  the 
particular  tenement 

Skinner  and  R.  Satcyer,  contr^  It  has  never  been 
expressly  decided  that  occupation  was  necessary,  under 
stat  6  G.  4.  e.  57.  s.  2.,  to  a  settlement  by  payment  of 
parochial    rates:    and   the    words    of  the   statute   are 

(o)  9  A.^E,  626.  (6)  10  B.  §•  C.  620. 

(c)  2  B.^C.  12'2.  (d)   1  B.^  C.  607. 
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1857.  satisfied  by  referring  them  to  the  requisites  of  the 
The  Queen  settlement  by  settling  upon  or  renting  any  property, 
Inhabhanta  of  ^^  which  they  more  naturally  apply.  The  distinction, 
TwtSymT  ^  ^  ^^^  effect  of  the  enactments  in  the  various  statutes 
upon  the  two  kinds  of  settlement,  appears  from  Rex  v. 
Stoke  Damerel  (a)  and  Rex  v.  Ditcheat  (6).  [  Crompton  J. 
The  question  in  Rex  v.  Ditcheat  (6)  was,  what  consti- 
tuted an  occupation.]  The  case  illustrates  the  different 
view  taken  by  the  Legislature  as  to  the  requisites  in  both 
classes  of  settlement :  and  the  recital  in  stat  1^4. 
e.  18.  shews  the  doubts  that  had  arisen.  It  might  be 
argued,  further,  on  the  authority  of  Rex  v.  Ormesby  (e), 
that  here  was  in  fact  an  occupation  for  a  year  under 
Stat.  6  £r.  4.  c.  57.  «•  2.  The  construction  applied  to 
Stat  3  &  4  fF.  Sf  M.c,  11.  s,  6.  has  been  very  liberal: 
Regina  v.  Marylebone  {d)  is  a  strong  instance  where 
the  payment  of  rates  was  held  to  confer  a  settlement, 
though  not  coincident  throughout  with  the  year  of  occu- 
pation. The  principle  on  which  the  payment  of  parochial 
taxes  has  been  allowed  to  confer  a  settlement  is  that  it  is 
a  recognition  by  the  parochial  authorities  of  the  residence; 
Rex  V.  Uangammarch  {e\  Rex  v.  Ringstead  (ff). 

Cur.  eidv.  vult, 

CoLEBiDQE  J.  now  delivered  the  judgment  of  the 
Court. 

The  question  in  this  case  was  whether,  since  the 
passing  of  stat  6  (7.  4.  e.  57.,  a  settlement  can  be 
acquired  by  payment  of  parochial  rates  in  respect  of  a 
tenement,  not  being  the  party's  own,  without  a  year's 

(a)  6A.^B.  308.  (6)  9  B.  ^  C.  176. 

(e)  4  B.  ^  Ad.  214.  (d)   16  Q.  B.  399. 

(t)  2  r.  R.  628.  (ff)  T  B.^  C.  607. 
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occupation  of  the  tenement:   in  other  words,  whether        1857. 
that  statute  in  such  case  requires  a  year's  occupation  as    xhe  Queen 
well  as  the  forty  days'  residence  after  the  payment  of  inh^|,i^nt8  of 
rates,  which  was  always  necessary  in  order  to  acquire     Westbubt 
a  settlement  by  parochial  rating. 

We  are  of  opinion  that,  on  the  reasonable  construction 
of  the  words  of  the  statute,  it  is  necessary,  to  gain  a 
settlement  in  such  case,  that  there  should  be  an  occu- 
pation for  a  year  as  well  as  the  forty  days'  residence. 
The  forty  days'  residence  was  required  under  the  earlier 
law,  and  is  certainly  not  taken  away  by  any  statute. 
In  the  case  of  settlement  by  rating  generally,  which 
is,  whether  intentionally  or  not,  left  untouched  by  stat. 
6  G.  4.  e.  57.,  such  residence  after  payment  may  be 
all  that  is  necessary.  But  that  statute,  which  is  confined 
to  the  case  of  a  rating  in  respect  of  a  hired  tenement, 
appears  to  us  clearly  to  require  the  occupation  for  a  year 
in  addition  to  residence. 

The  case  of  settlement  by  taxes  not  having  been 
touched  by  stat.  59  G.  3.  c.  50.,  stat.  6  G.  4.  c.  57. 
was  passed:  and  its  enactments  included  the  case  of 
settlement  by  payment  of  parochial  taxes  in  the  case 
just  mentioned.  By  sect.  2  of  that  statute,  no  person 
b  to  acquire  a  settlement  by  reason  of  settling  upon, 
renting,  or  paying  parochial  rates  for,  any  tenement 
not  being  his  or  her  own  property,  unless  the  tenement 
shall  consist  of  a  separate  and  distinct  dwelling  house  or 
buildings,  or  of  land,  or  of  both,  bon4  fide  rented  by 
such  person  in  such  parish  at  the  rent  of  10/.  for  one 
whole  year,  nor  unless  ^'  such  house  or  building,  or  land, 
shall  be  occupied  under  such  yearly  hiring,  and  the  rent 
for  the  same,  to  the  amount  of  lOil,  actually  paid,  for 
the  term  of  one  whole  year  at  the  least.**     According  to 

VOL.    VII.  2   o  E.    &   B. 
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1857.  ordinarj  rules  of  construction,  the  words  ''one  whole 

The  QuKSN  7^^  ^^  ^^^  least"  must  be  applied  to  the  occupation  as 

Inbabiunts  of  ^®"  ®®  ^®  payment  of  rent.     Indeed,  seeing  that  the 

West^urt  payment  of  10/.,  however  large   the  amount  of  rent 

OIS   X  KY JK« 

reserved  may  be,  is  suflScient,  these  words  have  a  more 
natural  connection  with  the  occupation  than  with  the 
payment  of  rent.  And,  if  they  are  not  so  connected, 
then  there  is  no  stipulation  for  any  definite  time  of 
occupation,  which  is  clearly  contrary  to  the  spirit  of  the 
Act  It  is  certain  that  by  so  construing  the  Act  we 
make  the  rule  apparently  different  in  regard  to  settle- 
ment by  rating  in  respect  of  a  tenement  and  settlement 
by  rating  generally.  But  the  extreme  rareness  of  a 
claim  for  settlement  on  this  latter  ground  made  this  of 
no  importance,  and  probably  was  the  cause  why  it  was 
not  provided  for  in  the  statute,  and  why  provision  was 
made  only  for  the  other  mode  of  so  becoming  settled. 

Several  cases  were  cited  in  the  course  of  the  argu- 
ment :  but  in  no  case  has  this  settlement  been  held  to 
be  gained  without  the  conditions  in  question  having 
been  complied  with. 

In  Rex  V.  Ring8tead{a)  a  settlement  had  not  been 
gained  by  payment  of  taxes  before  the  passing  of  stat. 
6  G.  4.  c.  57.,  as  there  had  not  been  forty  days'  residence 
before  that  Act,  and  no  settlement  could  be  gained 
afterwards,  because  the  conditions  required  by  the  Act 
had  not  been  complied  with.  There  is  nothing  in  that 
case  to  shew  that  the  occupation  was  not  one  of  these 
conditions.  In  the  next  case,  Rex  v.  Ditcheat  (&),  the 
controversy  in  the  case  was  on  the  nature  of  the  occu- 
pation required  by  the  statute.     All  the  Court  took  it 

(a)  T  B.^C,  607.  (6)  9  B.^C.  lie. 
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for  granted  that  there  must  be  an  occupation  under  the        1857. 
statute,  as  well  as  a  residence  of  forty  days  under  the    xhe  Qusbh 
old  law.     The  case  was  doubtful  as  to  the  fact  of  the   i,ji,|^^jgof 

residence,  and  was  sent  back  to  the  Sessions  to  ascertain     Wmtburt 

OH  Trtm. 

that  fact,  which  it  was  necessary  to  ascertain,  although 
two,  the  majority  of  the  Court,  had  decided  that  the 
occupation  was  sufficient  Mr.  Justice  Parhe^  after 
holding  that  the  occupation  was  sufficient,  says  ex- 
pressly :  *^  Then"  (that  is,  if  there  has  been  a  sufficient 
occupation)  <'a  settlement  has  been  gained,  provided 
there  has  been  a  residence  of  forty  day&  As  to  that 
the  case  is  ambiguoua**  All  the  Court  treat  the  occu- 
pation as  necessary.  Mr.  Justice  LittUdale  and  Mr. 
Justice  Parke  held,  contrary  to  the  opinion  of  Mr. 
Justice  Bayky^  that  the  occupation  of  the  tenement  was 
sufficient,  although  part  of  it  had  been  underlet 

Stat  \  W.  Ai.  e.  18.  was  passed  shortly  afterwards, 
probably  in  consequence  of  the  case  oiBex  v.  Ditcheai  (a), 
with  the  intention  of  rectifying  the  omission  in  the 
previous  statute,  remarked  upon  in  Rex  v.  Ditcheat(a)f 
of  the  provision  that  the  occupation  should  be  by  the 
person  hiring  the  tenement  But  the  enacting  part  of 
Stat  1  ^  4.  c.  18.  does  not  mention  the  case  of  settlement 
by  rates.  Then  came  the  case  of  BexY.  Stoke  Damerel  (&), 
where  all  the  Court  express  an  opinion  that  the  Legis- 
lature had  failed  to  remedy  the  supposed  defect  Lord 
Denman  there  treats  the  occupation  as  clearly  necessary, 
and  points  out  that  the  enacting  part  of  stat  1  fF.A.c.  18. 
did  not  apply  to  the  case.  He  says  that,  after* stat 
6  Cr.  4.  e.  57.,  there  clearly  could  be  a  settlement  by 
payment  of  rates,  provided  the  occupation  (with  other 

(a)  9  B,^a  176.  (6)  6  A,  ^  M.  S08. 
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1857.        requisites)  were  sufficient     "  Then  stat  1  W.  4.  c.  18. 
The  QuEKN    recites  all  stat  6  G.  4.  c.  57.  s.  2.,  but  confines  its  own 
Inh  biunu  of  ®°*ctments   to  settlement  by  reason  of  yearly  hiring. 
Westbuet     How  can  we  apply  these  enactments  to  settlement  by 
payment  of  rates?**      Mr.  Justice   Williams  says   the 
Legislature,  in  stat  1  H^  4.  c.  18.,  recite  the  clause  of 
stat  6  G.  4.  c.  57.  s.  2.  '^  as  to  renting  and  payment  of 
rates,  and  leave  the  latter  head  untouched,  providing 
only  for  the  former."   After  remarking  on  the  argument, 
that  settlements  by  rating  were  intended  to  be  abolished, 
I  am  made  to  remark  that  the  stat.  6  G.  4.  c.  57.  s.  2. 
**  says  that  there  shall  be  no  settlement  by  payment  of 
rates,  except  under  the  conditions  there  laid  down  :*' 
and  I  add  that,  though  the  Legislature,  in  stat.  \  W.  A» 
e.  18.,  '*  recite  two  grievances,  they  leave  one  untouched.** 
None  of  these  authorities  are  inconsistent  with  the 
Act  of  6  G,  4.  c.  57.  s.  2.  requiring  a  year's  occupation: 
and,  on  the  contrary,  such  occupation  appears  to  us  to 
be  assumed  as  a  necessary  condition  of  acquiring  a 
settlement  in  both  the  cases  there  provided  for. 

The  Sessions,  therefore,  having  negatived  the  fact  of 
there  having  been  an  occupation,  we  are  of  opinion  that 
no  settlement  was  gained,  that  the  order  of  Sessions 
was  right,  and  that  our  judgment  ought  to  be  for  the 
appellants. 

Order  of  Sessions  confirmed. 
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The  Queen  against  The  Mayor,  Aldermen  and  TuM^ay, 
Citizens  of  the  City  of  Manchesteb. 

Tl/f'ONK,  in  Michaelmas  Term  1 856,  obtained  a  rule  An  indictment 

•^^        11.  ^i_  .        ,  .  «  against  a  cor- 

callmg  on  the  prosecutor  m  this  case  to  shew  poration,  found 

cause  why  the  writ  of  certiorari,  issued  to  remove  the  Sessions,  may 

indictment  into  this  Court,  should  not  be  set  aside,  and  ^rnw'i'fnto 

the  return  made  thereto  taken  off  the  file  of  this  Court,  tj"  .Court,  at 

'   the  instance 

on  the  ffround  that  the  prosecutor  had  not  entered  into  oftheprose- 

^  *  cutor,  witfaoat 

a  recognizance,  as  required  by  stat  16  &  17  Vict  c.  30. ;  the  prosecutor 

entering  into 

or  why  all  further  proceedings  on  the  said  indictment  the  recogni. 
should  not  be  stayed  until  the  said  prosecutor  should  by  sect.  5  of 
have  entered  into  such  recognizance.  From  the  affidavit  Vict.  c.  30. 
on  which  the  rule  was  obtained  it  appeared  that,  at  the 
Sessions  for  the  city  of  Manchester  holden  in  April  1856, 
an  indictment  was  preferred  and  found  against  the 
defendants  for  non-repair  of  certain  highways  within 
the  city.  On  21st  July^  1856,  a  writ  of  certiorari  was, 
at  the  instance  of  the  prosecutor,  awarded  and  allowed 
by  and  issued  out  of  this  Court,  to  remove  the  indict- 
ment into  this  Court  The  writ  was  served  on  the 
clerk  of  the  peace  for  the  city  of  Manchester^  who 
returned  the  indictment  into  this  Court.  No  recogni- 
zance conditioned  for  the  payment  to  defendants  of  their 
costs,  incurred  or  to  be  incurred  subsequently  to  the 
removal  or  otherwise  howsoever,  had  been  entered  into 
by  the  prosecutor,  or  any  other  person.  The  proceedings 
had  not  been  instituted,  prosecuted  or  awarded  by  or  at 
the  instance  of  the  attorney  general. 
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1857.  In  last  Mkkadmas  Tenn  {a\ 

jj^V.^  AihertoK,  Spinks  and  R.  A.  Crois  shewed  cmae.     The 

Mavcjuru.  indictment  has  been  preferred  (ft)  under  sect  95  of  staL 
5  &  6  JF.  4.  c  50.  But  the  question  arises  under  staL 
16  &  17  VkL  c  3a  Sect  5  of  that  statute  redtes  that 
^  it  is  expedient  to  make  further  provision  for  preventing 
the  vezatioos  removal  of  indictments  into  the  Court  of 
Queen's  Bench,**  and  enacts  that,  when  a  writ  of 
certiorari  to  remove  an  indictment  into  the  said  Court 
shall  be  awarded  at  the  instance  of  the  defendant,  the 
lecognixance  now  by  law  required  to  be  entered  into 
shall  contain  a  further  provision  for  payment  by  the 
defendant  to  the  prosecutor  of  the  prosecutor's  costs 
incurred  subsequent  to  the  removal ;  and  that,  ^  when- 
ever any  such  writ  of  certiorari  shall  be  awarded  at  the 
instance  of  the  prosecute,  the  sud  prosecutor  shall  enter 
into  a  recognizance"  conditioned  that  the  prosecutor 
shall,  if  the  defendant  be  acquitted,  pay  to  him  the 
costs  incurred  subsequent  to  such  removal.  In  the 
present  case  it  cannot  be  truly  said  that  the  removal  is 
at  the  instance  of  the  prosecutor :  in  form  he  obtained 
the  writ;  but  he  had  no  discretion  in  the  matter:  a 
corporation  can  appear  only  by  attorney ;  and  at  Sessions 
or  assizes  no  appearance  by  attorney  is  allowed ;  so  that 
the  indictment  can  be  tried  only  by  its  being  removed 
into  this  Court ;  Regina  v.  Birmingham  and  Ghmeesier 
Baiboay  Company  (c).     A  removal  like  this  cannot  be 

(a)  Nooember  20Ui,  1856.  Before  Lord  CampUO  C.  J.,  Cokri^ 
Wigkiwutu  and  Srk  Jt. 

(ft)  Thb  did  not  appear  from  the  affidaTit,  bat  was  aaomed  on  both 
tidet  in  argument. 

(0)  3  Q.  B,  223. 


XX.   VICTORIA.  455 

said  to  be  '^  vexatious^"  the  case  contemplated  in  the        1857. 
preamble  of  sect.  5.     That  this  case  is  not  pointed  to    xhoQu 


SEN 


in  sect  5  appears  from  sect.  7,  which  directs  that,  if,  „  ^'  - 
before  a  certiorari  be  allowed,  the  recognizance  has  not  Manchesteb, 
been  entered  into,  the  Court  to  which  the  certiorari  is 
directed  may  proceed  to  try  the  indictment  Now  that 
is  impossible  in  the  case  of  a  corporation.  \^Erle  J. 
And,  in  furtherance  of  your  argument,  it  appears  that 
the  case  was  not  lost  sight  of  by  the  Legislature ;  for,  in 
sect  4,  where  the  removal  of  indictments  is  limited  to 
cases  in  which  a  fair  trial  cannot  be  had,  and  to  one  or 
two  more  cases,  there  is  a  special  exception,  ''except 
indictments  against  bodies  corporate  not  authorized  to 
appear  by  attorney."  That  seems  to  override  what 
follows ;  so  that  sect  5  would  apply  only  to  **  such  writ 
of  certiorari."  That  is  a  certiorari  not  of  the  excepted 
class.]  That  is  so,  unless  indeed  the  word  **  such'*  be 
referred  to  the  earlier  part  of  sect  5.  {^Erle  J.  The  next 
antecedent  is  "  any  writ ;"  to  apply  "  such"  to  that 
seems  unmeaning.]  Even  if  that  could  be  done,  it 
appears  that  the  enactment  of  sect  5  cannot  apply  to 
this  case :  provision  is  made  for  the  writ  of  certiorari, 
whether  awarded  at  the  instance  of  the  defendant  or 
the  prosecutor :  but  here  it  is  difficult  to  suppose  that 
the  Legislature  contemplated  that  an  indictment  is  to  be 
removed  by  defendants  from  a  Court  in  which  they  could 
not  be  tried.  Besides,  a  corporation  cannot  enter  into 
recognizances,  any  more  than  they  could  cast  an  essoign ; 
Case  of  Mayor  of  Lincoln  (a).  Anonymous  (b)  case  in 
Moore;  Com.  Dig.  Franchises  (F  14.);  Burghill  v.  Arch- 
bishop of  York  (c) ;  Grants  Practical  Treatise  on  the 
Law  of  Corporations,  284.     The  most  obvious  mode  of 

(a)  BenL  4-  D.  121.  (h)  Moortf  68.,  pi.  182. 

(c)  \  Ld.  Raym,  79. 


456  HILARY  VACATION. 

1857.       interpreting  the  enactment  is  to  hold  it  applicable  only 
The  Queen    to  the  cases  enumerated  at  the  end  of  sect  4,  namely. 
Mayor  of      where  the  writ  is  granted  because  a  fair  trial  cannot  be 
Mamchebtee.  Jj^  below,  because  a  difficult  question  of  law  is  likely 
to  arise,  or  because  a  view,  or  a  special  jury,  may  be 
requisite.     How  can  the  attachment  against  the  **  per- 
sons" prescribed  by  sect  6  be  enforced  against  a  cor- 
poration?    Before  this  Act,  the  defendant  could  get 
no  costs  on  such  an  indictment  as  this :  the  prosecutor 
had  his  costs  paid  by  the  defendant  if  the  Judge  cer- 
tified that  the  defence  was  frivolous;  stat  5  &  6  AFI  4. 
c.  50.  8.  98.     [Coleridge  J.     If  that  argument  be  of  any 
weight,  it  goes  beyond  the  cases  where  a  corporation  is 
a  party.] 

Monk,  contra.  "  Such,"  in  sect  5,  means  **  any" 
writ  of  certiorari,  by  reference  to  the  last  antecedent 
[Erie  J.  It  looks  as  if  the  first  enactment  in  sect.  5 
was  general,  the  second  limited.]  The  words  can  hardly 
be  interpreted  with  such  nicety.  Under  stat  5  &  6 
Wi  4.  c.  50.  s,  95.,  if  the  surveyor  of  the  parish  on 
summons  denied  the  liability  to  repair,  the  complainant 
was  directed  by  the  parties  to  indict  the  parish ;  and, 
in  so  directing,  the  justices  acted  only  ministerially; 
and,  even  if  the  parish  was  found  tiot  liable,  the  costs 
of  the  prosecutor  were  paid  out  of  the  parish  highway 
rate ;  and  the  Court  could  not  refuse  them ;  Regina  v. 
Justices  of  Surrey  (a).  That  has  been  often  complained 
of;  and  indeed  the  enactment  seems  to  have  been 
inadvertently,  made:  it  is  not  improbable  that  the 
Legislature,  in  framing  sect  5  of  stat  16  &  17  Vict, 
c.  30.,  had  in  view  to  remedy  the  injustice.     As  to  the 

(a)  Lowndes  |*  M,  70. 
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kngaage  of  that  section :  the  attempt  on  the  other  side       1857. 

is  to  read  "any  such  writ  of  certiorari"  as  if  it  were    The  Qubbn 

"  any  writ  of  certiorari  in  a  case  where  a  corporation  is      Mayor  of 

not  a  party."     Such  a  construction  is  inadmissible :  the  Maiichb8tkb. 

Legislature,  had  they  so  meant,  could  have  expressly 

excepted  the  case,  as  they  have  done  in  sect.  4,  which 

shews  that  the  case  was  present  to  their  mind.     So,  in 

sect  8,  the  case  of  prosecuting  by  the  attorney  general 

is  expressly  excepted :  and  this  shews  that  the  argument 

derived  from  the  last  part  of  sect.  4  is  untenable :   if 

that  section  limited  all  the  enactments  following  to  the 

particular  cases,  there  enumerated,  in  which  a  certiorari 

is  to  be  allowed,  sect  8  would  have  been  unnecessary. 

The  preamble  of  sect.  5   is  insisted   upon :    but  that 

cannot  controul  the  plain  words  of  the  enactment :   a 

strong  instance  of  this  principle  is  the   interpretation 

put  upon  Stat.  25  G.  2.  c.  6.  s.  h  in  Lees  v.  Summers- 

giU{a).     The   general  policy  of  the   Legislature   has 

latterly  been  to  enlarge  the  right  of  the  defendants  in 

indictments  to  recover  costs,  as  in  stat  18  &  19  Vict. 

c,  90.     Regina  v.  Birmingham  and  Gloucester  Railway 

Company  (b)  shews  only  that  the  removal  by  certiorari 

is  proper.     If  the  case  suggested,  of  certiorari  obtained 

by  a  corporation,  were   to  occur,  the  difficulty  as  to 

recc^izances   might   be   got  over  by  the  corporation 

finding  sureties  (c).  [Lord  Campbell  C.  J.  The  difficulty 

may  come  to  no  more  than  this,  that  the  corporation, 

in  the  character  of  corporation,  cannot  enter  into  the 

recognizance.     Coleridge  J.     Like  the  case  of  a  married 

woman.]     That  is  all. 

Cur,  adv.  vult. 

(a)  17  Ves.  608.  (6)  3  Q.  B,  '223. 

(•^  See  Cord*  v.  The  Ktni  H'aterworkt  Cvmixiny,  1  B.  ^  C,  6\A.  331 
337. 
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1857.  CoLBBiDOB  J.  now  deliyered  the  judgment  of  tbe 

TheQusKH     Court 

11^^^^  This  was  a  rule  to  take  a  certiorari,  issued  at  the 
1L4S0HX8TBX.  instaucc  of  the  prosecutor,  off  the  file.  And  the  ques- 
tion which  it  raises  is,  whether  a  prosecutor,  at  whose 
instance  such  a  writ  has  issued  to  remove  an  indictment 
agunst  a  corporate  bodj,  must  enter  into  a  recognizance 
to  pay  the  defendant's  costs  in  case  of  an  acquittal. 

This  question  depends  for  its  answer  on  the  true  con- 
struction of  Stat.  16  &  17  Vict.  c.  30.  And,  according 
to  the  plain  words  of  sect.  5,  taken  in  their  literal 
meaning,  it  would  seem  that  he  must.  That  section 
enacts  in  the  most  general  terms  that,  *^  whenever  any 
such  writ  of.  certiorari  shall  be  awarded  at  the  instance 
of  the  prosecutor,  the  said  prosecutor  shall  enter  into  a 
recognizance"  *^  with  the  condition  following ;  that  is  to 
say,  that  the  said  prosecutor  shall  pay  to  the  defendant 
or  defendants,  in  case  he  or  they  shall  be  acquitted,  his 
or  their  costs  incurred  subsequent  to  such  removal." 
But  then,  by  sect  7,  the  consequence  of  not  entering 
into  the  recognizance  is  enacted  to  be,  that  the  Court 
to  which  the  writ  has  been  directed  *^  shall  and  may 
proceed  to  the  trial  of  the  indictment,  as  if  such  writ 
of  certiorari  had  not  been  awarded."  Now  in  the  case 
of  an  indictment  against  a  corporate  body  this  conse- 
quence cannot  follow ;  for  it  cannot  appear,  in  person 
or  by  attorney,  in  the  Court  below ;  and  therefore  no 
trial  can  take  place  there  at  all.  Moreover,  in  the 
correlative  case,  and  on  the  supposition  that  the  cor- 
porate body  had  been  the  prosecutors  removing  the 
indictment,  there  would  have  been  a  diflSculty  in  strictly 
complying  with  the  statute,  because  they  could  not 
enter  into  a  recognizance,  although  we  are  aware  that 
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in  practice  this  is  evaded  by  one  or  more  members  of       1857. 
the  body  entering  into  one  for  them :  evaded  we  say,    The  Quxxir 
rather  than  overcome.     These  circumstances  create  a      j^^^y^rof 
reasonable  doubt  whether  the  case  of  corporations  is  MA50HBiT». 
intended  to  be  included  within  the  large  words  of  sect  5. 
And,  upon  a  consideration  of  all  the  clauses  of  the 
statute  relating  to  this  subject,  and  construing  them  all 
together  as  parts  of  one  whole,  which  is  certainly  proper, 
we  think  it  is  not 

These  sections  extend  from  the  4th  to  the  8th  section, 
inclusive  of  both.  It  appears  that,  by  the  4th,  the  Legis- 
lature, taking  advantage  of  the  establishment  of  the  Court 
of  Criminal  Appeal,  advances  in  the  policy  which  may 
be  traced  in  preceding  statutes  of  restraining  removals 
by  certiorari.  By  this  section,  both  prosecutors  and 
defendants  are  restrained  from  such  removal  unless  it 
shall  be  made  to  appear  that  an  impartial  trial  cannot 
be  had  in  the  Court  below,  or  that  some  question  of  law 
of  more  than  usual  difficulty  and  importance  is  likely  to 
arise  upon  the  trial,  or  that  a  view  of  the  premises  in 
respect  whereof  the  indictment  is  preferred,  or  a  special 
jury,  may  be  required.  But  out  of  this  section  indict- 
ments against  bodies  corporate  are  expressly  excepted ; 
and  the  reason  is  given  by  implication:  it  is  said 
**  indictments  against  bodies  corporate  not  authorized  to 
appear  by  attorney  in  the  Court  in  which  the  indictment 
is  preferred."  In  consequence  of  this,  which  the  framers 
of  the  Act  seem  to  have  treated  as  one  of  invincible 
necessity,  indictments  against  bodies  corporate  may 
still  be  removed  (indeed  must  be)  in  cases  where  none 
of  those  specified  causes  exist,  which  in  other  cases  are 
made  conditions  precedent  to  removal.     Another  ex- 
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1857.        ceptioD  is  made  for  a  different  reason,  where  the  Attorney 
The^QuEEN     General  is  acting  on  behalf  of  the  Crown. 
Mayor  of  Then  comes  sect,  o,  which  is  prefaced  bj  a  separate 

preamble,  that  it  is  expedient  to  make  further  provision 
for  preventing  the  vexatious  removal  of  indictments  into 
the  Court  of  Queen's  Bench.  A  removal  which,  in 
order  to  procure  any  trial,  the  prosecutor  is  compelled 
to  make  can  scarcely  be  called  vexatious :  and,  although 
no  doubt  enacting  words  may  often  go  beyond  the  lan- 
guage of  the  preamble,  and  as  a  general  rule  must  not 
on  that  account  be  restrained,  still  in  construing  these 
words  it  is  proper  to  pay  attention  to  the  preamble  as 
of  great  moment  to  ascertain  the  intent  of  the  enact- 
ment. But  the  enactments  of  the  section  are  manifestly 
in  accordance  with  the  intent  to  be  gathered  from  the 
preamble.  As  regards  removals  by  defendants,  it  adds 
to  the  recognizance  which  was  previously  required  by 
Stat  5  &  6  W:  ^  M.  c.  Ih  8.  2.  (a)  (the  condition  of 
which  did  not  provide  for  the  prosecutor's  costs  directly) 
an  additional  condition  securing  the  prosecutor  his  costs 
subsequent  to  the  removal  in  case  of  conviction.  As 
regards  removals  by  prosecutors,  it  goes  beyond  stat. 
5  &  6  ^  4.  c.  33.,  and,  for  the  first  time,  imposes  the 
necessity  of  a  recognizance  which  is  to  be  conditioned 
for  the  payment  of  the  defendant's  costs  after  removal 
in  case  of  acquittal.  Sect.  6  provides  the  mode  by 
which  the  recognizance  is  to  be  made  effectual  in  case 
of  acquittal  where  the  prosecutor  has  removed,  or  con- 
viction where  defendant  has  removed.  This  is  by 
attachment  after  personal  demand,  or  by  estreating  the 

(a)  Made  perpetual  by  stat.  8  &  9  fT.  3.  c.  33. 
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recognizance.  These  are  the  provisions  in  case  the  1857. 
recognizance  be  entered  into,  extremely  proper  and  just  The  Quben 
ones,  putting  both  parties  for  the  first  time  on  the  same  -j^^l'^r  of 
footing  in  all  respects  if  both  parties  be  persons,  but  Manchbstbb, 
entirely  failing  to  do  so  if  one  of  them  be  a  body  cor- 
porate. For,  if  the  certiorari  be  sued  out  at  the  instance 
of  such  body  corporate,  it  cannot,  strictly  speaking, 
enter  into  a  recognizance,  nor  be  subject  to  attachment; 
and,  if  sued  out  at  the  instance  of  an  individual  as 
against  it,  being  defendants,  the  party  suing  it  out,  who 
exercises  no  election  in  so  doing,  and  cannot  therefore 
be  guilty  of  any  vexation  in  suing  it  out,  is  yet  subjected 
to  all  the  same  conditions  as  if  he  were.  Seeing,  too, 
that  in  sect  4  the  case  of  indictments  against  bodies 
corporate  was  present  to  the  minds  of  the  framers  of  the 
statute,  for  the  purpose,  however,  of  directly  excluding 
it  firom  the  operation  of  the  section,  one  would  have 
expected  that  some  provision  would  have  been  made  in 
sect.  5  to  remove  these  anomalous  inequalities,  if  indict- 
ments against  corporations  were  intended  to  be  included. 
The  provisions  of  the  two  sections  will  be  complete  and 
just  if  they  be  not  included :  they  will  not  be  so  if  they 
are  included.  But  then  we  come  to  sect.  7,  which  seems 
to  shew  conclusively  that  sect  5  contemplated  cases  only 
in  which  the  party  suing  out  the  certiorari  had  exercised 
an  option,  and  in  which,  if  no  certiorari  were  sued  out, 
still  the  trial  might  be  had.  For  the  only  penalty  which 
it  attaches  on  not  entering  into  the  recognizance  is  that 
the  Court  to  which  the  certiorari  has  been  directed  shall 
disregard  it,  and  proceed  to  the  trial  of  the  indictment 
Now  this  is  inapplicable  to  the  case  of  an  indictment 
against  a  corporation ;  and  no  other  remedy  is  provided 
by    the    statute.      The    construction,   therefore,   which 
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1857.       includca  such  mdictments  within  the  opera^on  of  sect  5 

TbtQvny    ™^7  '^^  ^  *  ^^  failure  of  jostice.      Sudi  indeed 
11^  ^     would  in  the  present  case  be  the  consequence  of  our 

)Cajichb9teb.  making  the  present  rule  absdute.  We  are  asked  to  take 
the  certiorari  off  the  files  of  the  Court,  in  a  case  where 
we  cannot  award  a  writ  of  iN:ooedeDdo;  and  this^  too^ 
where  the  prosecutor  \b  no  volunteer,  but  has  preferred 
his  bill  of  indictment  hj  direction  of  justices  of  the  peace 
under  the  general  Highway  Act,  5&6^4.e.5(Xj;95. 
He  has  now  done  all  that  their  direction  has  in  fact 
imposed  on  him ;  and  it  is  dear  that  they  have  no  power 
to  impose  more,  or  to  call  on  him,  by  entering  into  a 
recognizance,  to  take  on  himself  the  personal  respon- 
sibility of  costs  in  case  of  an  acquittaL 

It  has  not  escaped  us  that  sect.  8  expressly  excepts 
any  writ  of  cerUc»ari  awarded  at  the  instance  of  the 
attorney  general  from  the  operation  of  the  Act.  After 
the  exception  in  sect  4,  this  was  perhi^  unnecessary: 
and,  had  sect  8  been  omitted,  it  is  not  easy  to  see  on 
the  one  hand  how  the  attCHmey  general  could  have  been 
practically  bron^t  within  the  operation  of  sect  5,  <»:, 
on  the  other,  to  suppose  that  it  could  have  been  intended 
in  any  way  to  fetter  the  trial  of  cases  in  whidi  the  Crown 
was  directly  concerned. 

On  the  whole,  we  are  of  opinion  that  this  case  is  not 
within  the  operation  of  sect  5,  and,  therefore,  that  the 
rule  should  be  discharged. 

Rule  discharged* 
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Lord  Campbell  C.  J. 

WiGHTMAN  J. 


Erle  J. 
Crompton  J« 


Allen  against  Cart.  4^  mh. 

ACTION    on    a   promissory   note.      Plea:    Set-off.  On  atrial, 
^  •'  where  the 

Issue  thereon.     There  were  other  issues  of  fact        issue  was  on 

defendant 

On  the  trial,  before  Williams  J.,  at  the  last  Somerset-  who  accord- 
shire  Assizes,  the  counsel  for  the  plaintiff  and  defendant  pifintiff;  at ' 
respectively  abandoned  all  the  issues  except   the  one  defendants 
above  particularized ;  and  the  defendant's  counsel  began,  ^^j!^^ 

the  ground 
that  there  was 
not  evidence  to  support  the  issue  for  defendant     The  Judge  refused  to  direct  a  verdict, 
but  gave  plaintiff  leave  to  move  to  enter  one.     The  plaintiff  then  called  evidence ;  and,  on 
the  evidence  which  followed,  the  issue  for  the  defenoant  was  proved. 

Held :  that  the  plaintiff  was  not  entitled  to  enter  a  verdict  on  the  ground  that  there  was 
no  proof  for  the  defendant  at  the  close  of  the  defendant's  original  case. 
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1857.  At  the  end  of  the  defendant's  case,  the  plaintiff's 
Allen  counsel  contended  that  there  was  no  evidence  of  the 
Cart.  set-off.  The  learned  Judge  refused  to  direct  a  verdict 
for  the  plaintiff,  but  reserved  leave  to  move  to  enter  one. 
The  plaintiff's  counsel  then  called  witnesses;  and  the 
defendant  gave  evidence  in  reply.  The  jury,  upon  the 
evidence  given  subsequently  to  the  close  of  the  defend- 
ant's original  case,  conndered  the  set-off  to  be  proved. 
Verdict  for  the  defendant 

Slade  now  moved  to  enter  a  verdict  for  the  plaintiff, 
on  the  ground  that  the  case  ought  to  have  been  stopped 
at  the  close  of  the  original  case  for  the  defendant 

Per  Curiam  (a).  We  will  consult  the  learned  Judge 
who  tried  the  cause. 

Cur.  adv.  vtdL 

Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term 
{April  28th),  said  that,  as  the  plaintiff's  counsel  had 
elected  to  continue  the  case  after  the  leave  reserved, 
he  was  not  entitled  to  object  to  the  subsequent  evidence 
having  been  taken  into  consideration. 

Rule  refused. 

(a)  Lord  Campbell  C.  J.,  ffightman,  Erie  and  Cromptim  Js. 
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1857. 


Thomas  Habrison  and  Thomas  Rogerson      ^*^^. 

April  20tn. 

against  Ellis  Ellis. 


/^OUNT  against  defendant  as  underwriter  of  200i  a  time  policy 

on  a  time  policy  of  insurance  on  the  Grand  Barmy  i^^  G,  B.  ••  on 

for  twelve  months,  "with  liberty  to  load,  reload,  ex-  ^^^'^^^^ 

change,  sell  or  barter,  all  or  either,  goods  or  property  "VV^rPPi' 

on  the  coast  of  Africa^  and  African  islands,  and  with  increase  the 

•^  "^  yalue  on  the 

any  vessels,  boats,  factories  and  canoes,  and  to  transfer  homeward 

▼oyage."    The 

interest  from  this  vessel  to  any  other  vessel,  or  from  body  of  the 

any  other  vessel  to  this  vessel,  in  port  and  at  sea,  and  the  ordinary 

at  any  ports  or  places  she  might  call  at  or  proceed  to,  czprGssing^e 

without  being  deemed  a  deviation."    The  subject  of  the  ^Jo<btobe 

insurance  to  be  "  valued  at  part  of  badin^^there  f 


loady 


8000/.  on  ship  valued  at  SOOOi  *?!^*K. 

'^  ship,  mcludmg 

16,000/.  on  cargo  valued  at  15,000/.  risk  of  craft, 

and  to  endure 

until  dis- 

«>«  ^^^*  charged  and 

23,000/.  safely  landed. 

with  liberty  to  increase  the  value  on  homeward  cargo."     -„  »  m^T** 
Averments:  .hat  goods  were  shipped  at  Li«^l:  i^?" 
and  that,  on  the  coast  of  Africa.  "  divers  of  the  said  ^^^^  «*- 

'  ./         »  change,  sell 

eoods  SO  loaded  on  board  thereof,  and  divers  other  goods  <>'  harter,  all 

^  ^        or  either,  goods 

duly  bartered  for  goods  so  loaded  on  board  as  aforesaid,  or  property  on 

the  coast  of 
Africa  and 
African  islands,  and  with  any  vessels,  boats,  factories,  cano^ ;  and  to  transfer  interest  from 
the  ressel  to  any  other  vessel,  or  from  any  other  vessels  to  this  vessel,  in  port  and  at  sea,  and 
in  any  ports  or  places  she  may  call  at  or  proceed,  without  being  deemed  a  deviation.'* 

The  G,  B,  sailed  to  Africa  with  a  cargo,  part  of  which  was  landed  in  a  factory  for 
the  purposes  of  barter,  and  was  lying  at  anchor  loading  from  the  factory  native  produce, 
when  the  factory  with  its  contents  were  destroyed  by  fire. 

Held :  that  the  policy  embraced  only  maritime  risks,  and  did  not  protect  either  the 
goods  which  had  been  part  of  the  cargo  of  the  G.  B.,  but  had  been  landed  in  the  factory, 
nor  the  produce  intended  to  be  her  cargo,  but  still  on  shore ;  whether  that  produce  had 
been  obtained  by  barter  of  the  G.  £f.*8  cargo  or  otherwise. 

VOL.    VII.  2    H  E.    &    n. 
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1857.  ^^^^  being  in  divers  factories  and  boats  in  conformity 
Harrison  ^^^^  ®°^  according  to  the  meaning  of  the  said  policy, 
were*'  burnt  and  consumed  by  fire.  The  count  then 
contained  a  claim  for  a  loss  on  ship,  and  for  a  loss  of 
freight. 

The  pleas  set  out  the  policy  in  hsec  verba.  Its  terms 
are  mentioned  afterwards. 

Plea  3,  as  to  the  goods :  that  so  much  of  the  goods, 
which  were  so  burnt,  "  as  ever  were  or  had  been  on 
board  the  said  ship,  had  been  and  were  safely  landed 
and  on  shore  before  the  time  when  they  were  so  burnt; 
and  that  the  residue  of  the  said  goods  never  had  been 
on  board  the  said  ship,  or  on  board  any  craft,  for  the 
purpose  of  being  taken  to  or  from  the  said  ship ;  and 
that  all  the  said  goods  continued  to  be  and  were,  at  the 
time  when  they  were  so  burnt,  on  shore,  and  not  in  the 
said  ship ;  and  that  the  risk  by  which  they  were  lost 
was  not  a  sea  risk  or  a  risk  of  craft."  Plea  4 :  that 
plaintifis  did  not  lose,  nor  were  they  deprived  of,  "  any 
goods  on  board  the  said  ship,  or  in  divers  or  any 
factories  covered  by  the  said  policy  by  reason  of  the 
premises  in  the  declaration  mentioned  or  any  of  them." 
Issue  was  joined  on  these  pleas. 

There  were  other  pleas  directed  to  the  claim  for  a  loss 
on  ship  and  on  freight,  on  which  the  defendants  had  a 
verdict  which  was  not  questioned  in  banc.  All  further 
mention  of  these  claims  is  therefore  omitted  in  the 
report. 

The  policy  was  one  formed  by  filling  up  the  usual 
printed  form  of  a  Lombard  Street  policy.  Those  portions 
of  the  parts  after  cited  which  were  in  writing  are  printed  in 
italics.  It  was  for  2000/.,  and  expressed,  in  the  ordinary 
form,  that  the  insurers  caused  themselves  **  to  be  insured, 
lost  or  not  lost,'*  at  and  firom  *'far  and  during  the  space 
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of  twehe  calendar  monthsy  commencing  on  the  day  of  1857. 
MoiUng  from  Liverpool,  and  ending  on  the  dag  previous  to  haewsos 
that  twelvemonths,  both  dags  inclusive^  in  port  and  at  sea,  -V 
at  all  times  and  in  all  places,  and  in  all  services  in  the 
coasting  and  foreign  trades,  warranted  free  from  capture 
and  seizure,  and  all  consequences  from  any  atUmpt 
thereat  Upon  any  kind  of  goods**  Stc,  proceeding 
in  the  usual  form  to  name  the  ship  as  the  Grand  Bonng, 
**  beginning  the  adventure  upon  the  said  goods  and 
merchandizes  from  the  loading  thereof  aboard  the  said 
ship  as  above,  including  risk  of  craft,  upon  the  said  ship 
&C.5  and  so  shall  continue  and  endure  during  her  abode 
there  upon  the  said  ship  &c. ;  and  further  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel  &c.,  and 
goods  and  merchandizes  whatsoever,  shall  be  arrived  at 
as  above;  upon  the  said  ship  &c.  until  she  hath  moored 
at  anchor  twenty  four  hours  in  good  safety,  and  upon 
the  goods  and  merchandizes  until  the  same  be  there 
discharged  and  safely  landed.  And  it  shall  be  lawful 
for  the  said  ship  &c.  in  this  voyage  to  proceed  and  sail 
to  and  touch  and  stay  at  any  ports  or  places  whatsoever 
for  ang  purpose  without  prejudice  to  this  assurance. 
The  said  ship  &c.,  goods  and  merchandizes  &c.,  for  as 
much  as  concerns  the  assured  by  agreement  between 
the  assured  and  assurers  in  this  policy,  are  and  shall  be 
valued  at 

Part  of  8000L  on  ship  valued  at  8000iL 
15,000/.  on  caryo      «     «    15,000/. 


23,000/. 
with  Ubertg  to  increase  the  value  on  the  homeward  voyage. 
For  account  of  Messrs.  Harrison  §•  Co.  or  as  agents. 
Touching  the  adventures  and  perils"  &c.    The  policy 

2  H  2 
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1857.       then  contained,  wiihout  any  alteration,  the  rest  of  the 
Habrison     usual  printed  form,  with  the  usual  printed  memoranda. 

Ellis.  On  the  margin  was  the  following  written  memorandum. 
**  With  liberty  to  load,  reload^  exchange^  sell  or  barter^  all 
or  either^  goods  or  property  on  the  coast  of  Africa  and 
African  islands^  and  with  any  vessels^  boats,  factories, 
canoes;  and  to  transfer  interest  from  the  vessel  to  any 
other  vessel,  or  from  any  other  vessels  to  this  vessel,  in  port 
and  at  sea,  and  at  any  ports  or  places  she  may  call  at  or 
proceed,  without  being  deemed  a  deviation.^ 

This  policy  was  underwritten  by  the  defendant  for 
2002. 

On  the  trial,  before  Bramwell  B.,  at  the  Liverpool 
Summer  Assizes  1856,  the  plaintifiis'  counsel,  in  his 
opening,  stated  that  the  plaintifis  were  merchants 
engaged  in  the  African  trade,  which,  he  stated,  is  carried 
on  entirely  by  bartering  goods  sent  out  from  Europe  for 
the  native  produce,  consisting  principally,  though  not 
exclusively,  of  palm  oil.  It  is  carried  on  along  the 
coast,  but  chiefly  in  the  rivers  Bonny  and  Benin.  In 
the  Bonny  river,  ships  of  great  burthen  can  enter ;  and 
there  the  Europeans  remain  on  board  ship,  and  the 
barter  is  carried  on  with  the  natives  over  the  side  of  the 
ships.  At  the  river  Benin  there  is  a  bar  preventing  the 
entrance  of  vessels  of  any  size ;  and  there  it  is  necessary 
to  conduct  the  trade  by  means  of  factories  or  establish- 
ments on  land  up  the  river,  in  which  the  agents  of  the 
merchants  reside.  One  of  those  factories  was  possessed 
by  the  plaintifis ;  it  was  called  Fort  Harrison,  and  was 
situated  on  the  shore  of  the  river,  about  nine  miles 
above  the  bar.  The  anchorage  for  vessels  of  too  great 
a  size  to  cross  the  bar  was  about  five  miles  outside  the 
bar,  and  therefore  about  fourteen  miles  from  the  factory. 
A  schooner  called  the  Visitor  was  employed,  as  a  tender. 
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to  carry  the  goods  from  the  vessels  at  anchor  to  the  l8o7. 
fiwtory,  and  to  bring  down  the  native  produce  from  the  Harrison 
factory  to  the  vessels*  The  barter  was  carried  on 
between  the  plaintifis'  agents  resident  in  the  factory 
and  the  natives  at  the  factory.  The  plaintiffs'  counsel 
stated,  as  their  case,  that  the  course  of  trade  was  to 
exchange  the  goods  brought  out  by  a  ship  for  the 
produce  to  be  sent  home  in  her,  in  such  a  manner  as 
to  make  the  factory  a  mere  substitute  for  the  ship's  boat, 
and  contended  that,  under  those  circumstances,  goods 
brought  out  from  the  ship  but  not  yet  actually  exchanged 
for  produce  intended  to  be  put  on  board,  and  also  produce 
destined  for  the  ship  but  not  yet  actually  put  in  motion  to 
go  on  board  her,  were  protected,  under  the  terms  of  the 
marginal  memorandum  in  this  policy,  whether  they 
were  in  vessels,  boats,  factories,  or  canoes.  In  this  par- 
ticular case  the  Grand  Bonny  arrived  and  anchored  in 
the  anchorage  at  the  Benin  on  the  29th  February  1853; 
at  which  time  there  was  in  the  factory  a  considerable 
quantity  of  oil,  principally  obtained  from  the  barter  of 
the  out  cargo  of  the  PerUy  a  vessel  of  the  plaintifis,  which 
had  arrived  before  the  Grand  Bonny^  and  which  sailed 
on  the  8th  March^  having  by  that  time  discharged  her 
out  cargo  and  taken  on  board  a  full  cargo  of  produce. 
The  Visitor  made  several  trips  from  the  factory  to  the 
Grand  Bonny  and  back,  on  each  occasion  bringing  down 
a  load  of  native  produce  which  was  stowed  on  board  of 
the  Grand  Bonny ^  and  taking  back  a  load  of  the  Grand 
Bonny\  out  cargo,  which  was  landed  and  warehoused 
in  the  factory.  On  the  29th  March  1853  some 
gunpowder  stored  in  the  factory  caught  fire ;  and  the 
explosion  totally  destroyed  the  factory  and  all  its  con- 
tents.    During  the  interval  between  the  arrival  of  the 
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1857.  Qrand  Bonny  and  the  fire  the  barter  at  the  factory  had 
^^^^j^g^jj"  been  very  active,  and  almost  all  the  cargo  of  the  Peru 
had  been  disposed  of,  and  a  large  part  of  the  caigo  of 
the  Grand  Bonny.  There  were  at  the  time  of  the  fire 
in  the  factory  810  pnncheons  of  palm  oil,  which  woald 
have  been  shipped  on  the  Grand  Bonny ;  of  this  about 
470  puncheons  had  been  obtained  by  direct  barter  of 
the  cargo  of  the  Grand  Bonny:  and  there  also  still  was 
in  the  fiictory  a  considerable  part  of  the  out  cargo  of 
the  Grand  Bonny  not  yet  disposed  o£  All  this  was 
destroyed;  and  the  question  in  the  cause,  so  far  as 
regarded  the  goods,  was  whether  the  underwriters  on 
this  policy  were  bound  to  indemnify  the  plaintifis  for 
the  whole  or  any  part  of  this  oil,  and  this  undisposed 
of  part  of  the  out  cargo  of  the  Grand  Bonny. 

The  defendant's  counsel  admitted  the  substantial 
accuracy  of  the  statement  of  the  plaintifis*  counsel,  with 
the  exception  of  that  part  of  it  which  related  to  the 
course  of  trade.  It  was  agreed  that,  in  the  event  of 
the  plaintifis  recovering,  the  question  as  to  amount 
should  be  referred;  that  the  plaintiffs  should  put  in 
evidence  the  whole  of  the  depositions  of  absent  wit- 
nesses taken  in  the  cause,  and  also  the  whole  of  the 
correspondence  between  the  plaintifis  and  their  agent  at 
the  factory,  and  also  call  such  parol  evidence  as  they 
had  as  to  the  course  of  trade ;  and  that  upon  this  evi- 
dence the  plaintifiis  should  have  leave  to  move  to  enter 
a  verdict  on  any  of  the  issues,  the  Court  to  have  power 
to  draw  all  inferences  of  fact ;  the  verdict  being  in  the 
meantime  directed  for  the  defendant  on  all  the  issues. 
On  this  arrangement  several  merchants  conversant  with 
the  trade  were  called  for  the  plaintifis.  Their  evidence 
shewed  that,  in  this  trade,  the  greater  part  of  the  produce 
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is  procured  by  a  direct  exchange  of  goods  for  produce ;         1857. 

and  that,  on  this  account,  it  is  probable  that  the  produce     HAaRisoH 

shipped  in  a  vessel  would  in  general  be  principally  pro-        eJlis. 

cured  by  the  barter  of  her  own  cargo,  which  would  be 

taken  out  as  the  other  was  put  in.     But  their  evidence 

also  shewed  that,  at  a  well  supplied  factory,  the  barter 

goes  on  all  the  year  round,  whether  vessels  are  there  or 

not;  though,  as  might  be  anticipated,  it  is  briskest  at 

the  time  when  there  has  been  a  fresh  arrival  of  goods : 

and  that  it  frequently  happens  that  produce  enough  to 

furnish  an  entire  cargo  for  a  vessel  is  lying  in  the  factory 

waiting  for  the  first  vessel.  It  appeared  also  that,  though 

the  greater  part  of  the  barter  was  in  exchange  without 

trust,  the  natives  sometimes  deliver  produce  on  credit, 

taking  from  the  agent  what  is  called  '  a  book'  (which  is 

in  the  nature  of  an  I.  O.  U.,  to  be  paid  in  goods);  but 

this  is  not  done  to  any  great  extent,  the  natives  generally 

being  too  poor  to  be  willing  to  give  trust     On  the  other 

hand,  the  native  traders  are  always  anxious  to  get  on 

credit  a  stock  of  goods,  with  which  they  may  go  up  into 

the  country  and  obtain  produce,  which  they  undertake 

to  bring  back.     The  resident  agents  generally  have  a 

desire  to  encourage  this  system  of  trust,  for  the  purpose 

of  pushing  the  trade ;   the  merchants,  who  dread  the 

risk,  have  a  desire  to  restrict  it ;  it  is  carried  on  to  a 

considerable  extent. 

The  learned  Baron  directed  a  verdict  for  the  defend- 
ant, with  leave  to  move  to  enter  a  verdict  for  the 
plaintifis,  according  to  the  arrangement  No  question 
was  left  to  the  jury. 

Sir  Fitzroy  Kelfyy  in  the  ensuing  Term,  obtained  a 
rule  Nisi  to  enter  the  verdict  for  the  plaintifis  on  the 
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1857.       third  and  fourth  issues,  or  for  judgment  non  obstante 
Hakeibon     veredicto  on  the  third  (a> 

The  correspondence  and  other  documentary  evidence, 
which  was  not  read  at  the  trial,  but  was  considered  as  in 
evidence,  was  very  voluminous;  no  abstract  of  it  can 
conveniently  be  given  in  this  report  On  the  aigument, 
the  defendant's  counsel  relied  on  many  passages  in 
different  letters  of  the  plaintiffs  to  their  agent  at  Fort 
Harrison.  The  following  are  instances.  Extract  from 
a  letter  of  November  1st  1852  ;  plaintifis  to  their  agent 
at  Fort  Harrison.  "  Write  to  us  at  every  opportunity ; 
and  always  let  us  know  the  prospects  of  what  quantity 
of  oil  you  are  likely  to  procure  for  the  next  three  or  four 
months,  so  that  we  can  make  proper  arrangements  to  send 
out  tonnage  to  fetch  it  home,  and  keep  you  supplied  with 
goods.'* — Extract  fix)m  a  letter  of  23d  December  1852; 
plaintifis  to  their  agent  at  Fort  Harrison.  **  The  par- 
ticular object  of  this  letter  is  to  advise  you  of  the 
Grand  Bonny^  sailing  next  week  with  cargo  for  you  as 
per  enclosed  list.  She  is  to  take  what  oil  there  is  at 
Benin,  both  Mr.  Day*s  (b)  and  your  own ;  and  this  is  to 
be  done  with  the  utmost  dispatch :  and  then  she  is  to  go 
to  Bonny  to  be  filled  up  by  Mr.  WyKey  or,  if  he  cannot 
fill  her,  by  Captain  Stowe.  We  fear  from  the  unfortunate 
detention  of  the  Cleopatra  that  there  will  be  a  lai]ge 
quantity  of  oil  left  at  Benin,  as  Mr.  WyKe  would  not  be 
able  to  do  anything  in  Bonny  for  some  time  after  we 
last  heard  of  him,  end  of  September ;  but  we  expect  you 
will  be  able  to  get  it  on  board  the  Grand  Bonny  without 

(a)  By  mistake  the  rule  was  not  so  drawn  up :  but  on  the  argument  it 
was  agreed  to  treat  the  rule  as  if  it  had  been  so  drawn  up. 

(6)  The  former  agent  of  the  plaintifi,  who  bad  died  about  throe  montbt 
before  this  letter  was  written. 
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loss  of  time."     And  they  relied  on  the  following  passage        1857. 

in  the  cross-examination  of  one  of  the  plaintifis*  traders     habrhon 

at  Fort  Harrison^   who,   being  in    this  country,   was        ^^^^ 

examined   before  the  Master  under  a  Judge's  order. 

After  describing  the  factory,  which  consisted  of  a  hulk 

drawn  up  ashore  and  banked  up  with  mud  so  as  to 

convert  it  into  a  house,  used  both  as  a  residence  and  a 

warehouse,  which,  together  with  shops  and  other  buildings, 

and  the  yard  in  which  the  casks  of  palm  oil  lay,  occupied 

in  the  whole  about  an  acre  of  ground,  all  protected  by 

a  stockade,  he  proceeded :  **  We  took  a  cargo  out  of  a 

vessel  when  it  arrived,  as  quick  as  we  could,  and  put 

it  in  the  hulk  ;  and  we  put  in  the  oil  and  loaded  the 

vessel  again  as  quick  as  we  could.     The  course  of  trade 

I  will  give  an  example  of.     Supposing  Jerrys  the  black 

governor  of  Benifiy  sent  down  his  head  man  with  ten 

puncheons  of  oil.     We  test  and  see  it  is  not  watered, 

and  the  casks  are  full.     If  it*s  all  right,  we  roll  the  casks 

into  the  yard,  and  give  his  head  man  a  book  for  it  in 

which  is  written  'Good  for  ten  puncheons  to  Jer7y\ 

with  the  date  and  Fart  Harrison  upon  it.     Jerry  comes 

with  that  book  when  he  likes,  and  gets  the  goods.    There 

is  a  fixed  price  for  some  goods ;  and  he  can  select  any  of 

those  to   the   value   of  the   puncheons.     That   is  the 

common  routine  of  the  trade.     Immediately  those  ten 

casks  might  be  shipped  without  waiting  for  payment.     I 

believe  that,  before  the  Grand  Bonny  arrived,  we  had 

books  out  which  we  expected  to  pay  from  her  cargo. 

I  have  seen  three  of  the  Messrs.  HarrisorCn  ships  there 

together;    but  that  was  since  the  fire.     We  generally 

try  to  get   the  ships  longest  out  first  loaded;  but  there 

are  exceptions  to  that  practice.     When  a  ship  is  loading 

we  put  oil  in  as  convenient :  oil  is  oil  without  regard  to 
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1857.  where  it  came  from,  or  how  it  is  paid  for.  We  couldn't 
g^^j^g^jj"  know,  after  a  little  time,  whether  we  paid  for  it  by 
goods  6x>m  one  ship  or  another,  or  which  was  Jerrys  oil, 
unless  we  had  set  it  apart,  which  we  never  do.  We  put 
all  our  oil  together  in  a  mass ;  and  from  that  we  load 
whatever  is  handiest  to  be  got  at'* 

Other  passages  were  referred  to;   but  these  above 
quoted  will  shew  their  nature. 

Xjunoks,  Wilde  and  Blackburn  now  shewed  cause. 
The  question  upon  the  fourth  plea  is  whether  goods 
in  the  factory,  under  such  circumstances  as  the 
present,  were  covered  by  this  policy.  Now,  on 
this  policy,  it  is  clear  that  what  is  insured  is  cargo; 
it  may  be  on  board  the  ship,  or  it  may  be  in  craft; 
but  it  must,  at  the  time  of  the  loss,  be  cargo  of 
the  Grand  Bonny,  It  is  said  here  that  the  course  of 
trade  made  the  goods  in  the  factory  and  the  produce  in 
the  factory  part  of  the  cargo  of  the  Qrand  Bonny;  but 
that  is  not  so:  the  correspondence  shews  that  there  was 
a  community  of  interest  in  all  the  plaintifis'  ships,  and 
that  the  produce  obtained  in  any  way  might  be  sent 
home  by  any  of  them.  In  this  very  case,  part  of  the 
produce  destroyed  had  been  paid  for  by  bartering  the  out 
cargo  of  the  Peru.  [Sir  Fitzroy  KeUy^  for  the  plaintifis, 
admitted  that  the  plaintifis  were  not  entitled  to 
recover  for  any  part  of  the  palm  oil  destroyed 
except  the  470  puncheons  obtained  by  barter  of 
the  Grand  Bonny'8  cargo.]  On  the  third  plea,  the 
verdict  must  stand,  as  the  goods  clearly  were  on 
shore  when  lost :  and  the  question  is  whether  the  plea 
is  good  after  verdict.  The  policy  defines  the  begin** 
ning    of  the  risk    to    be    "from  the    loading   thereof 
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aboard  the  ship  as  above,  including  risk  of  craft.**  And  1857. 
the  duration  of  the  risk  is  '*  until  the  same  be  there 
discharged  and  safely  landed**'  These  terms  exclude 
the  risk  whilst  on  shore,  whether  up  the  country  or  in 
the  factory.  There  is  nothing  in  the  terms  of  the 
memorandum  to  extend  the  risk  to  terrene  risks.  The 
words  ^*  without  being  deemed  a  deviation**  are  not 
perhaps  very  sensible  in  a  time  policy :  probably  these 
policies  originally  were  for  the  voyage  out  and  home, 
and  have  been  continued  unaltered  after  the  practice 
arose  of  having  a  time  policy.  [Cromptan  J.  It 
appeared  in  a  case,  tried  at  Lwerpool  before  me,  that 
it  was  quite  in  the  course  of  business,  in  this  trade,  to 
detain  a  vessel  on  the  coast,  using  her  as  a  warehouse 
for  the  goods  brought  out  in  other  vessels  and  the 
produce  which  was  afterwards  sent  home  in  other 
vessels.  The  body  of  the  policy  here  contemplates 
only  an  outward  and  homeward  cargo.  It  is  very 
probable  that  the  words  of  the  memorandum  were 
framed  to  extend  the  protection  to  goods  on  board  a 
vessel  thus  detained  on  the  coast  as  a  warehouse  ship.] 
At  all  events,  the  words  cannot  have  the  efiect  of 
overriding  the  body  of  the  policy,  and  making  the 
underwriters  in  a  marine  policy  answerable  for  a  risk  on 
shore.  Pelli/  v.  Royal  Exchange  Assurance  Company  (a) 
will  probably  be  relied  on  by  the  plaintifis.  It  was  an 
insurance  on  a  ship  and  her  furniture  from  London  to 
China  and  back  to  London,  Part  of  the  furniture  was, 
in  the  ordinary  course  of  the  voyage,  put  on  a  bank- 
saul  and  there  destroyed  by  fire ;  and  it  was  held  that 
the  underwriters  were  liable.  That  was  perfectly  correct. 
The  insurance  was  on  the  specific  thing ;  and  it  protected 

(a)    1  Burr.  341. 
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1857.  ^^  during  any  part  of  the  ordinary  voyage  from  London, 
WAttttianw""  Mid  back  to  London.     The  principle  is  that  the  ordinary 

j^^  usage  of  the  trade  is  incorporated  in  the  description 
of  the  voyage  in  the  policy ;  Columbian  Insurance  Com- 
pany  v.  Catktt  (a).  Hunter  v.  LeathUy  (A).  But  in  a 
policy  on  goods  express  words  exclude  liability  till 
the  goods  are  loaded;  and  this  is  strictly  construed; 
Royal  Exchange  Assurance  v.  M^Swiney  (c),  Halhead 
V.  Young  {d).  In  a  Massachusetts  policy  there  are  no 
such  excluding  words.  In  Martin  v.  Salem  Marine 
Insurance  Company  (e),  which  was  on  a  Massachusetts 
policy,  the  policy  was  on  cargo  of  the  Catherine  **  from 
Marhlehead  to  one  or  more  ports  in  the  West  Indies,  for 
the  purpose  of  selling  her  outward  and  purchasing  a 
return  cargo,  and  at  and  from  thence  to  Marblehead, 
or  her  first  port  of  dischai^e  in  the  United  States.** 
The  outward  cargo  was  unshipped  and  put  in  the  care 
of  a  factor  at  Cape  Frangois,  and,  while  in  his  care, 
was  burned.  The  usage  of  the  trade  was  shewn  to  be, 
to  use  the  out  cargo  as  a  means  of  getting  a  home 
cargo^  much  as  in  the  present  case;  except  that  the 
negroes  at  Cape  Frangois  understood  the  value  of  dollars. 
The  Court,  in  giving  judgment,  say  :  **  If  the  words  of 
this  instrument,  descriptive  of  the  subject  matter  of  the 
insurance,  and  of  the  duration  of  the  |risk,  had  ^been  in 
the  usual  form  of  English  policies,  and  instead  of  the 
term  cargo,  the  description  had  been  goods  laden  on 
board  the  said  schooner,  from  the  loading  thereof  aboard, 
and  to  continue  until  the  same  be  discharged  and  safely 

(a)  12  WheaUm*9  (Sup,  C.  U,  S.)  Rep,  383.  (b)  10  B.  ^  C.  858. 

(e)  14  Q.  B,  646  ,  in  Exch.  Ch.,  rerening  the  judgment  of  Q.  B.  in 
M*Swinejf  v.  Royai  Exehanpe  Assurance,  14  Q.  Z/.  634. 

((f)  6  E.^  B.  312.  (e)  2  Tyng's  {MaMsachusetts)  Hep,  420. 
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landed,  it  would  hardly  be  pretended  that  goods  landed  1857. 
from  the  vessel^  or  goods  prepared  to  be  put  on  board, 
but  lost  by  the  burning  of  a  dwelling  house  or  warehouse 
on  the  shore,  were  within  the  words  of  the  policy."  "  In 
this  contract  the  schooner  Catherine  and  her  cargo  are 
insured;  and  the  risk  upon  the  goods  or  cargo,  as  to  its 
commencement  and  duration,  is  not  distinguished  from 
the  risk  upon  the  vessel.  By  this  description  the  goods 
insured  seem  to  be  as  clearly  connected  with  the  vessel,  as 
her  rigging  or  furniture ;  at  least  their  connection  with 
the  vessel  is  essential  to  ascertain  the  goods  insured: 
and  any  other  construction  would  leave  the  contract 
altogether  uncertain  and  indefinite  as  to  the  subject  of 
it  in  this  instance.  The  goods  which  constituted  the 
outward  cargo,  when  landed  from  the  vessel  lost  that 
character,  and  were  no  longer  protected  by  the  policy. 
The  proceeds  of  those  goods,  whether  existing  in  the 
credit  of  the  factor,  in  money,  or  in  other  goods  prepared 
for  a  return  cargo,  were  equally  without  the  protection 
of  the  policy.  These  are  not  within  the  description  of 
goods  insured  as  the  cargo  of  the  vessel ;  nor  can  they 
be  understood  to  be  within  the  intention  of  the  parties ; 
especially  if  we  consider  the  nature  of  the  perils  under- 
taken by  the  insurers.  These  are  altogether  of  the  sea, 
or  of  a  maritime  nature,  and  do  not  include  the  credit 
of  a  factor,  or  the  security  of  his  dwelling  house  or 
warehouse,  or  the  many  distinct  perils  to  which  goods 
upon  the  shore  are  liable." 

Sir  F.  Kelly,  Hugh  Hill  and  Aspland,  contra.  This  is  a 
time  policy  on  cargo,  and  therefore  cannot  be  limited  to 
any  particular  cargo.  [Cramptan  J.  A  time  policy  on 
the  cargo  of  a  ship  would  seem  to  be  like  a  policy  on 
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1857.  goods  on  a  sacceasion  of  voyages,  in  each  attaching 
Habkisoh'  ^™  ^^^  loading  to  the  discharge.  Lord  Campbell  C.  J. 
Can  the  marine  policy  be  extended  to  goods  on  shore 
without  something  on  the  fisuse  of  the  policy  so  to  extend 
it?]  It  must  be  so  extended  here,  or  the  maiginal 
memorandum  is  inoperative.  The  body  of  the  policy 
covers  the  cargo  fi^m  time  to  time,  aiMl  includes  risk  of 
craft ;  the  out  cargo  therefore  would,  without  more,  be 
protected  till  they  were  put  on  shore,  and  the  return 
cargo  from  the  moment  they  were  waterbome.  The 
object  of  the  maiginal  memorandum  must  have  been 
to  extend  the  protection  to  goods  on  shore  in  the 
course  of  barter.  As  soon  as  the  native  produce  is 
obtained  by  the  barter  of  the  out  caigo,  and  is  appro- 
priated for  the  home  cargo  of  the  ship,  the  policy 
attaches,  whether  at  that  time  it  is  in  vessels,  boats, 
factories  or  canoes. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
verdict  was  properly  entered  for  the  defendant  This 
is  a  marine  policy;  a  time  policy  it  is  true,  not  a 
voyage  policy ;  but  still  one  for  a  maritime  adventure. 
It  has,  properly,  not  been  disputed  in  the  argument  that, 
unless  there  are  special  clauses  overriding  the  common 
form  of  a  Lombard  Street  policy,  the  underwriters  are 
not  liable  for  the  loss  of  goods  on  shore.  The  claim  has 
now  been  restricted  to  the  470  puncheons  of  oil  obtained 
by  actual  barter  of  the  goods  brought  out  in  the  Ground 
Bonny,  But  I  think  there  is  great  difficulty  in  making 
any  distinction.  If  the  claim  as  to  this  part  is  right, 
I  think,  as  at  present  advised,  the  plaintifis  might  equally 
recover  in  respect  of  the  goods  brought  out  in  the  Grand 
Bonmft  and  not  yet  bartered  away,  and  also  in  respect 
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of  the  produce,  arising  from  the  barter  of  goods  brought        1857. 

out  in  the  Peru,  or  otherwise,  but  intended  for  the  ""hamisoh" 

Grand  Bonny.    I  think  all  are  the  same  in  principle,        Eiaib. 

and  that  for  none  are  the  underwriters  liable.     As  the 

loss  was  of  goods,  after  they  had  been  safely  landed, 

and  of  produce  not  yet  loaded  or  put  into  craft,  the 

underwriters  are  exempted  from  liability  unless  there 

are  some  special  provisions  to  make  them  liable.     What 

provisions  are  there  here  for  that  purpose  ?    The  words 

relied  on  are  those  of  the  marginal  memorandum.    My 

brother  Cramptony  whose  practice  at  the  bar  gave  him 

much  knowledge  of  this  particular  trade,  points  out  a  case 

which  this  memorandum  may  be  meant  to  meet,  because 

it  is  the  practice  in  the  trade  to  detain  the  ship  on  the 

coast  and  use  her  as  a  wiurdiouse.      But  it  is  not 

necessary  to  inquire  what  the  object  of  the  memorandum 

is,  unless,  by  giving  the  words  a  reasonable  construction, 

we  can  see  that  it  is  intended  to  make  the  underwriters 

liable  for  a  loss  on  land.     Now,  I  am  at  a  loss  to  see, 

whether  the  words  are  taken  in  their  strict  grammatical 

sense,  or  whether  there  is  to  be  an  extended  construction 

put  upon  them,  anything  to  indicate  such  an  intention. 

The   memorandum    begins   by  giviiq;  the  insured   a 

licence.     ^'  With  liberty  to  load,  reload,  exchange,  sell 

or  barter  all  or  either  goods  or  property  on  the  coast 

of  Africa  and  African  islands^  and  with  any  vessels, 

boats,  factories,  canoes."     Well:  how  do  these  wcnrds 

make  the  underwriters  liable  for  a  loss  on  land,  eiUier 

after  the   maritime  risk  Jiias  ended,  or  before   it  has 

begun  ?     Where  is  the  language  indicating  an  intention 

to  extend  the  policy  to  a  terrene  risk  ?    Then  come  the 

words  *^  and  to  transfer  interest  from  the  vessel  to  any 

other  vessel,  or  from  any  other  vessels  to  this  vessel,  in 

port  and  at  sea,  and  at  any  ports  or  places  she  may  call 
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1857.        At  or  proceed,  without  being  deemed  a  deviation."     I 
Habriboh"'  ^^^  ^®>  here,  no  words  that  can  be  reasonably  extended 

Elus.  ^^  cover  goods  on  land ;  if  there  were  such  it  might,  as 
was  pointed  out  in  the  argument,  make  the  underwriters 
liable  for  two  cargoes  at  once. 

Pelly  V.  Royal  Exchange  Assurance  Company  (a)  was, 
very  properly,  not  relied  upon  in  argument  for  the 
plaintiffs.  That  was  an  insurance  on  ship  and  furniture ; 
and  the  only  question  was,  whether  the  sails  were 
protected  when  in  the  banksaul ;  but  the  American 
case,  cited  for  the  defendant,  seems  very  nearly  in  point. 
In  my  opinion  this  memorandum  licences  the  doing 
of  certain  things  which,  it  was  supposed,  might  not  be 
within  the  scope  of  the  policy,  but  does  not  make  the 
underwriters  liable  for  a  loss  on  shore. 

(WiGHTMAN  J.  was  absent) 

Erle  J.  I  am  also  of  opinion  that  the  verdict  should 
stand.  I  will  assume  the  facts  to  be  that  the  outward 
cargo  had  arrived  at  the  factory,  and  had  been  bartered 
for  produce  destined  for  the  homeward  cargo,  which  was 
lying  in  the  factory,  on  land,  when  it  was  destroyed. 
I  look  to  the  policy  to  see  what  is  the  contract  between 
the  parties ;  and  I  find  the  words  *<  beginning  the  adven- 
ture upon  the  said  goods  and  merchandizes  from  the 
loading  thereof  aboard  the  said  ship  as  above,  including 
risk  of  craft."  These  words,  "  including  risk  of  craft," 
make  it  begin,  not  merely  when  the  goods  are  on  board 
the  ship,  but  as  soon  as  they  are  afloat  The  goods 
here,  when  lost,  were  on  land.  Then,  does  the  memo- 
randum on  the  margin  alter  the  time  of  the  commence- 
ment of  the  adventure  ?     I  cannot  find  it     No  doubt 

(a)   1  Burr.  341. 
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I  have  a  difficultj  in  giving  a  very  definite  meaning  to        1857. 
the  words  "without  being  deemed  a  deviation"  when     hakeisoh 
used  in  a  time  policy ;  but  on  the  face  of  it  this  purports  ^* 

to  be  an  alteration  of  the  form  ordinarily  used  in  a 
voyage  policy;  and  in  a  voyage  policy  such  words 
would  have  an  important  effect  But,  supposing  these 
words  to  be  inoperative,  we  are  not  to  strike  out  of  the 
policy  operative  words  merely  because  we  find,  in  a 
subsequent  part  of  the  policy,  words  the  meanii^  of 
which  we  cannot  precisely  define.  It  may  be  the  words 
were  inserted  pro  majore  cautela.  But  of  this  I  am 
clear,  that  it  would  be  contrary  to  sound  principles  of 
construction  to  alter  the  meaning  of  plain  distinct  words 
defining  the  beginning  of  the  adventure  because  of 
words  the  meaning  of  which  I  cannot  expressly  define. 

Cbompton  J.  We  are,  in  construing  this  policy,  to 
give  the  fair  construction  to  the  whole  instrument. 
Doing  so,  I  am  at  a  loss  to  find  any  words  which  could 
extend  the  policy  to  cover  goods  in  the  factory ;  nor  do 
I  see  any  indication  of  such  being  the  intention  of  the 
parties.  This  is  a  time  policy ;  and  the  memorandum  is 
very  probably  taken  firom  those  in  use  in  voyage  policies ; 
but  its  terms  are  not  insensible  when  used  in  a  time 
policy.  For  this  policy  is  on  the  outward  cargo  firom 
Liverpool^  with  liberty  to  increase  the  value  on  the 
homeward  voyage.  That  contemplates  a  voyage  out 
and  home.  The  course  of  this  trade  is  firequently  to 
retain  a  vessel  on  the  coast,  using  her  as  a  receiving 
ship,  and  firom  time  to  time  sending  home  her  cargo 
in  other  ships.  This  course  of  trade  as  to  transhipment 
was  proved  very  recently  before  me  in  a  trial  at  Liverpool^ 
as  to  a  contract  for  palm  oil  to  arrive.     The  words  of  the 

VOL.  vu.  2  I  B.  &  B. 
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1857.  memoraAdum  are  sensible,  as  extending  the  protecdon, 
Hakbisou  which  in  the  body  of  the  policy  seems  confined  to  the 
Ellis.  cargo  on  an  out  and  home  voyage,  to  the  cargo  of  the 
vessel  when  employed  in  such  a  course  of  trade;  and  I 
have  little  doubt  the  memorandum  was  framed  with 
that  object.  It  is  said  the  object  of  the  merchant  is 
not  obtained,  and  he  is  not  fully  protected^  unless  the 
goods  are  covered  whilst  in  the  course  of  barter.  But, 
unless  you  can  introduce  into  this  policy  the  words 
**  whilst  in  the  factory,"  the  goods,  if  protected  at  all 
whilst  on  land  in  the  course  of  barter,  must  be  covered 
when  in  the  hands  of  the  native  traders  up  the  country 
upon  trust.  And,  if  you  did  introduce  such  words,  you 
would  often  make  the  underwriters  liable  for  two  cargoes 
at  once.  For  it  may  well  be  that  the  Grand  Benny 
lands  her  full  out  cargo  at  Benin,  and,  leaving  it  in  the 
factory,  goes  to  Bonny,  and  there  acts  as  a  receiving 
ship^  till  the  produce  intended  as  her  home  cargo  is 
ready  at  the  factory.  This  would  be  a  legitimate 
operation;  and  it  would  be  difficult  to  deny  that  the 
cargo  on  board  was  at  the  risk  of  the  underwriters; 
and  yet,  according  to  the  plaintifis,  the  caigo  in  the 
course  of  barter  in  the  factory  at  the  same  time  would 
also  be  at  their  risk.  The  policy  is  explained  by  its 
being  meant  to  cover  the  cargo  of  a  vessel  which  it  was 
contemplated  might  be  detained  some  time  on  the  coast 
of  Africa;  and  there  are  no  words  in  it  ypaking  the 
underwriters  liable  for  such  a  loss  as  this. 

Rule  dischai^ged. 
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1857. 


John  Smith,  appeUant,  against  The  Guardians  wedn^da^. 
Churchwardens  and  Overseers  of  the  Poor  of    ^ 
the  Parish  of  Bibmingham,  respondents. 

nPHE  appellant  having  given  notice  of  appeal  against  Houses,  the 
a  rate  for  the  reUef  of  the  poor  of  the  parish  of  nSy^,""^ 
Birmingham^  in   which  he   was  rated  as  occupier  of  P*^^^^^"* 
property  described  as  "  Post  office,  monev  order  office,  Po«tm««ter 

,  '  General,  and 

house  and  premises,"  a  case  was  stated  by  order  of  a  occupied  as  a 

T    1  T  1.1  1  .         .  .         P®**  ofSiC^t  for 

Judge.     It  set  out  the  title  to  the  premises  m  question,  thepurposea 
by  which  it  appeared  that  the  premises,  the  property  of  oflScc^rerenne. 
a  subject,  and  formerly  occupied  as  an  hotel,  were  demised  ^y^^  pren^ses, 
at  a  rent  of  310i  to  the  Postmaster  General  for  thu-ty  two  b*'^e°i^mtt 
years  from  1841.     The  lease  was  taken  under  the  powers  of  the  Crown 
conferred  on  the  Postmaster  General  by  stat.  3  &  4  Vict  purposes,  no 

one  was  rate- 

c.  96.  «•  67.     The  case  then  proceeded  as  follows.     Soon  able  in  respect 
after  the  date  and  execution  of  the  lease,  the  Postmaster  tion  of  them. 
General  took  possession  of  the  premises  thereby   de- 
mised, and  fitted  up  and  appropriated  a  part  thereof  to  the 
purposes  of  a  post  office  for  the  town  of  Birmingham^  the 
cost  of  which  was  defrayed  out  of  the  post  office  revenue; 
and  he  let  off  the  remainder  to  the  Inland  Revene 
office  at  Birmingham*      The  Inland  Revenue  depart- 
ment has  always  been  separately  assessed  to  the  poor  for 
the  part  of  the  premises  occupied  for  the  purposes  of 
that  department ;  and  the  deputy  postmistress,  who  was 
formerly  required  by  the  Postmaster  General  to  reside 
on  the  premises  for  the  due  performance  of  the  post 
office  duties,  and  continued  to  do  so  until  the  month 
of  Auguit  1855,  was  assessed  to  the  poor  in  respect  of 

2  I  2 
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1857.        ^^At  P^t  used  as  the  post  office.     The  rent  payable 
Smith        under  the  lease  is  paid  by  the  Postmaster  General,  out 
Giurdiansof   ^^  ^^®  P^^'  office  revenue;  and  the  rates  assessed  upon 
BiKMiNOHAx.  the  pogt  office  were  also  in  fact  paid  by  the  Postmaster 
General,  the  same  being  charged  by  the  Deputy  Post- 
mistress, and  allowed  to  her  from  time  to  time  in  her 
accounts  with  the  post  office  department  until  shortly 
before  she  resigned  her  office  in   1855,  when,  various 
alterations  having  been  made   in   the  management  of 
the  post  office  at  Birmingham^  the  Postmaster  General, 
conceiving  that  such  premises  were  not  by  law  liable 
to  be  assessed  to  the  poor,  declined  to  pay  further  poor 
rates  in  respect  of  the  same.     In  the  month  of  August 
1855,  the  appellant  was  appointed  the  deputy  postmaster 
of  Birmingham  by  the  Postmaster  General,  under  the 
authority  of  stat  7  fT.  4  ^  1  VtcL  c.  33.  s.  9.,  and  for 
the  purposes  in  that  Act  mentioned ;  and  the  appellant 
complied  with  the  conditions  imposed  by  the  said  Act 
upon  persons  appointed  to  and  holding  such  office ;  and 
on  such  appointment  some   alteration   took   place    in 
the  arrangement  and  occupation  of  the  premises.     With 
respect  to  the  premises,  they  now  are  and  at  the  time  of 
the  making  of  the  rate  in  question  were  as  follows.     On 
the  ground  floor  of  the  building  there  is  an  office  or 
place  in  which  the  general  business  of  the  post  office 
is  transacted,  consisting  of  a  large   room  having  an 
entrance  to  it  by  doors  from  the  street.     It  is  used  for 
sorting  all  letters  which  are  posted  there,  or  which  are 
sent  there  by  the  various  inhabitants,  whether  for  delivery 
at  Birmingham  or  for  transmission  thence  to  other  places. 
It  is  also  fitted  up  with  a  counter  for  the  transaction  of 
business  with  the  public,  (viz.)  for  paying  post  letters,  for 
registering  post  letters,  for  procuring  letters  directed  to 
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be  left  at  the  post  office  until  called  for^  and  for  the  1557, 
procuring  of  postage  stamps  by  the  public.  There  is  smith 
also  a  wooden  screen  fronting  the  counter,  which  is    ^    J:      , 

^  '  Guardians  of 

fitted  up   with  separate  open  boxes  or  pigeon  holes,  Btbminoham. 
called  **  private  boxes."    These  private  boxes  are  each 
distinguished  hj  a  different  number,  and  are  used  for 
the  reception  of  the  letters  addressed  to  persons  or  firms 
at  Birmingham  who  prefer  having  their  letters  sorted 
into  those  boxes,  and  delivered  to  them  or  their  agents 
at  the  post  office,  instead  of  having  them  sorted  to  and 
delivered  by  the  letter  carriers  for  them  at  their  respec- 
tive dwellings  or  places  of  business  in  the  ordinary  way. 
Every  such  person  or  firm  has  his  letters  sorted  into  one 
of  these  boxes  (which  has  its  distinguishing  number  as 
before  mentioned),  and  has  them  delivered  at  the  post 
office  upon  their  being  called  for  there.     In  addition  to 
this  office,  there  is  another  large  room  or  office  on  the 
ground  floor  which  is  used  for  the  issue  and  payment  of 
money  orders,  and  the  management  of  that  branch  of 
the  post  office.     There  is  an  entrance  to  this  office  also 
from  the  street;  and  there  is  an  internal  communication 
by  means  of  other  rooms  between  the  two  rooms  or 
offices  before  described.     Adjoining  the  first  mentioned 
office  and  having  an  internal  communication  with  it, 
and  also  an  entrance  fi'om  an  open  yard  or  occupation 
road  leading  out  of  the  street,  there  is  another  room  or 
office,  also  upon  the  ground  floor,  fitted  up  for  the  use 
of  and  used  by  the  letter  carriers ;  and  there  is  a  cellar 
under     this     last    mentioned    office,    which     is    used 
partly  as   a    letter  carrier's  office  and  partly  for  the 
reception  of  coals;    and   there   are  water  closets  and 
other  offices  near  the   said  cellar,  used  by  the  letter 
carriers.     These  cellars  and  offices  have  no  entrance 
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1857.        from  the  street,  but  have  an  external  communication 
Smith       ^^^^  ^^^  open  yard  or  occupation  road  before  mentioned. 
Gnardianflof  ^^^    ^^®  rooms,  cellars    and   offices   before    described 
BiufisGHAM.  communicate  with  each  other  internally,  and  comprise 
that  part  of  the  building  which  is  used  or  occupied  for 
the  purposes  of  the  post  office;  and  there  is  another 
cellar  under  the  first  mentioned  office,  which  is  not  used 
or  occupied.     The  first  and  second  floors  of  the  building 
comprise  altogether  nineteen  different  apartments,  and  are 
let  off  by  the  Postmaster  General  to  the  Inland  Revenue 
department  at  an  annual  rent  of  220/.     None  of  these 
apartments  are  occupied  for  the  purposes  of  the  poet 
office.     They  are  all  used  as  public  offices  by  the  Inland 
Revenue  department,  and  have  a  separate  entrance  from 
the  street;   and    there   is   no  internal   communication 
whatever  between  the  rooms  used  as  the  post  office  and 
the  rooms  so  let  off  to  the  Inland  Revenue  department. 
The  annual  rent  of  220/.  above  mentioned  is  appro- 
priated to  the  public  revenue  with  other  moneys  arising 
from  the  post  office.     The  appellant  pays  no  rent  for 
the   premises  appropriated   to   the   post  office,  neither 
does  he,  nor  does  any  other  person,  reside  on  any  part 
of  them,  the  business  of  the  post  office  being  carried  on 
each  day  during  the  whole  twenty  four  hours  continuously; 
and  the  premises  are  not  used  or  occupied  except  for 
the  purposes  and  in  the    manner    above    mentioned. 
There   are    226    private   boxes   in   the    screen    before 
described,  for  the  use  of  which,  in  the  manner  before 
mentioned,   such   of  the   public   as  use    them   pay   a 
gratuity  of  from  one  to  two  guineas  each  per  annum 
to  the  post  office  department  These  moneys  are  likewise 
appropriated  to  the  public  revenue  with  other  moneys 
arising  from  the  post  office,  under  the  provisions  of  stat. 
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7  IF.  4  &  1  Vict.  c.  33.  i.  13.    Postage  stampe  are  aold       1357. 
by  the  appellant  on  behalf  of  the  post  oflBoe  department       smith^ 
to  the  public  at  the  first  mentioned  office ;  for  which  the   q^^JJ^,  ^f 
appellant  receives  from  the  department  a  commission  or  Rbminoham. 
poundage  on  the  amount  sold,  which  is  allowed  him  by 
the  post  office  department,  and  which,  on  an  average, 
amounts  to  200i^  a  year;  but  the  amount  fluctuates,  and 
depends  on  the  quantity  of  stamps  sold.     This  allow- 
ance, and  a  fixed  annual  salary  paid  to  him  by  the 
department,  form  the  only  remuneration  received  by 
the  appellant  for  conducting  the  bu^ness  of  the  post 
office  establishment  at  Bimdngham.     The  whole  of  the 
premises  used  for  the  post  office  purposes  are  in  the 
possession  of  the  appellant  as  the  deputy  and  on  behalf 
of  the  Postmaster  General. 

Hie  question  for  the  opinion  of  this  Court  is.  Whether, 
under  the  circumstances  above  stated,  any  person  is 
rateable  to  the  relief  of  the  poor  in  respect  of  the 
premises  so  used  as  the  post  office,  or  any  part  thereof. 

If  the  Court  should  be  of  opinion  that  no  person  is 
so  rateable  in  respect  of  the  occupation  of  any  part  of 
the  said  premises,  then  it  is  agreed  that  the  rate  shall  be 
amended  by  striking  out  the  assessment  on  the  appellant; 
otherwise  the  assessment  on  the  appellant  is  to  stand  to 
such  extent  as  the  Court  shall  think  right.  And,  if  the 
parties  should  differ  as  to  the  amount  at  which  the 
rateable  part  of  the  said  premises  ought  to  be  so  assessed, 
the  question  of  such  amount  shaU  be  disposed  of  as 
the  Court  shall  direct ;  and  it  is  agreed  that  judgment 
shall  be  entered  by  the  Court  of  Quarter  Sessions 
accordingly. 

Pashley,  for  the  respondents.     This  is  no  part  of  the 
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1 857.        beredi tary  property  of  the  Crown.     [Lord  Campbell  C.  J. 

gjjj^g  If  there  is  a  subject  having  such  beneficial  occupation  as 
G  ardi  of  ^^  ^^  liable  to  be  rated,  he  is  rateable  even  though  it  v^ere 
BiaMiNOHAx.  the  hereditary  property  of  the  Crown.  But  the  rate  cannot 
be  supported  unless  there  is  some  one  liable  to  be  rated 
in  respect  of  his  occupation.  Who  do  you  say  occupies 
here  ?]  The  Postmaster  General  for  the  time  being  is 
the  occupier,  just  as  the  governor  of  convicts  was 
considered  an  occupier  of  the  farm  attached  to  the 
convict  prison  in  Gambler  v.  Overseers  of  Lydford  (a). 
In  De  La  Beche  v.  Vestrymen  of  St  James  (b)  the 
property  was  in  the  occupation  of  the  Crown.  That  is 
not  so  here.  [Lord  Campbell  C.  J.  The  Postmaster 
General  is  obliged,  in  performance  of  his  public  duty, 
to  do  what  he  does.  In  Gambier  v.  Overseers  of 
Lydford  (a)  the  Court  assumed  that  the  directors  of 
convict  prisons  acted  voluntarily.  Crompton  J.  The 
Postmaster  General  acts  here  as  the  head  of  a  great 
branch  of  the  public  revenue  managed  by  the  function- 
aries of  the  Crown.]  The  mode  of  selling  postage 
stamps,  and  of  using  private  boxes  as  described  in  the 
case,  make  this  a  beneficial  occupation. 

Wilde,  contra,  was  not  called  upon  to  argue. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rate  must  be  amended.  I  certainly  should  be  well 
pleased  if  it  were  made  part  of  the  general  law  that 
whenever  property,  subject  to  rates,  is  taken  for  a  public 
purpose  it  should  remain  subject  to  the  same  burthen 
whilst  it  is  applied  to  those  public  purposes.  I  think 
this  would  be  but  equitable ;  for  the  existing  law  is  very 

(a)  3  E.^  B.  346.  (6)  4  E.  4*  B,  385. 
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hard  upon  the  occupiers  of  the  rest  of  the  parish  upon  1857. 
whom  an  increased  burthen  is  thrown.  But,  as  the  law  g^^^^ 
now  stands,  if  property  is  in  the  occupation  of  the  ser-  "[: 

vants  of  the  Crown  for  public  purposes,  it  is  exempt  from  Bibminqhaic. 
rates.  It  is  wholly  immaterial  whether  it  be  part  of  the 
hereditary  property  of  the  Crown,  or  be  obtained  for  this 
purpose,  having  before  been  in  the  occupation  of  a 
subject.  No  property  can  be  rated,  unless  there  be  a 
subject  having  a  beneficial  occupation  in  respect  of 
which  he  may  be  rated.  Who  is  such  occupier  here  ? 
Clearly  not  the  clerks,  nor  the  deputy  postmaster  at 
Birmingham.  It  is  said  that  the  Postmaster  General  is 
the  occupier;  but  how?  Solely  as  a  public  oflBcer  of  the 
Crown.  This  property  is  in  the  occupation  of  the 
Crown  by  oflScers  of  the  Crown;  and  it  is  occupied  solely 
for  public  purposes,  which  it  is  the  duty  of  those  officers 
to  perform.  The  case  is  not  distinguishable  from  that  of 
a  gaol,  or  a  court  of  justice,  or  the  offices  of  the  Secretary 
of  State,  or  other  cases  in  which  property  is  occupied 
exclusively  for  public  purposes.  Mr.  Pashley  relies  on 
Gambierv.  Overseers  of  Lydford  {a)  ihxxt,  in  that  case,  the 
Court  distinguished  between  the  prison,  which  was  occu- 
pied for  the  fulfilment  of  the  public  duty,  and  the  farm. 
The  Court  thought  the  latter  occupied  as  a  voluntary 
commercial  operation  of  the  directors,  and  therefore 
rateable.  Mr.  Pashley  also  refers  to  the  sale  of  postage 
stamps,  and  to  the  private  letter  boxes.  The  stamps  are 
sold  in  obedience  to  positive  injunctions.  The  private 
letter  boxes  are  one  mode  of  delivering  letters.  The 
proceeds  form  part  of  the  public  revenue;  and  no 
individual  derives  any  benefit  firom  the  occupation  of 

(a)  3  E.  4-  ^.  346. 
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18o7.        Ms  part  of  the  premises.     The  whole  is  applied  ezclo- 

SuiTu       MTely  to  public  purposes. 

▼. 

BuMiMQBAM.      (WiOHTMAN  J.  was  absent) 

"Eaix  J.  I  also  am  of  opinicm  that  land  occupied  by 
the  senrants  of  the  Crown,  exclosiTely  for  the  perform- 
ance of  a  public  duty,  is  not  rateable.  I  agree  in 
thinking  that  it  would  be  just  in  future  to  make  such 
land  rateable  on  some  equitable  principle ;  but  it  is  the 
province  of  the  Legislature  to  alter  the  law ;  it  is  our 
province  to  declare  the  law  as  it  is;  and  under  the 
existing  law  such  property  is  exempt.  Then  is  the 
property  in  question  so  occupied  as  to  come  vrithin  the 
exemption  ?  To  my  mind  it  most  clearly  is.  The  sale 
of  stamps  and  the  use  of  letter  boxes  tofr  more  con- 
venient delivery  of  letters  are  clearly  within  the  scope 
of  the  duty  of  the  post  office,  which  is  to  deliver  letters, 
and  receive  the  payment  for  them.  The  case  of  Ckanbier 
V.  Overseers  of  Lydford  (a)  has  been  pressed  upon  us, 
where  the  directors  of  convict  prisons  took  a  farm  as 
an  adjunct  to  the  prison.  The  decision  was,  that  the 
prison  was  occupied  for  the  Crown,  but  that  no  public 
duty  was  cast  upon  the  directors  of  convict  prisons  to 
take  a  farm.  If  at  some  future  time  an  enactment 
requiring  them  to  take  such  a  farm  should  be  passed, 
it  vrill  be  for  the  consideration  of  the  Court  whether, 
under  such  a  state  of  law,  the  Directors  would  be 
rateable  for  its  occupation:  the  principle  on  which 
Gambier  v.  Overseers  of  Lydford  {a)  was  decided  will, 
under  such  an  altered  state  of  law,  be  no  longer 
applicable. 

(a)  3  £  ^  B.  346i 


.♦; 


▼. 
dii 

BiBMINQHAX. 
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Crompton  J.  I  am  clearly  of  opinion  that  this  1867. 
property  is  within  the  rule  which  exempts  from  rates  Smith 
property  occupied  for  public  purposes.  It  is  said  this  Oaardiaiwof 
rule  works  hardship  on  the  rest  of  the  parish :  and  this 
may  be,  though  the  Legislature  do  not  seem  as  yet  to 
be  of  that  opinion.  In  early  canal  Acts  there  often 
was  a  provision  that  property  occupied  for  the  canal 
should  be  rateable,  but  at  the  same  rate  as  if  occupied 
as  before.  Without  some  such  qualification  it  might  be 
injurious  to  make  property  taken  for  the  Crown  rateable 
in  the  occupation  of  its  servants.  The  case  of  Gambier 
V.  Overseers  of  Lydford  (a)  decided  that  the  prison  was 
not  rateable,  and  a6Srmed  the  principle  on  which  we 
now  act  The  Court  distinguish,  rightly  or  wrongly 
matters  not,  between  the  prison  and  the  farm.  Probably 
the  distinction  was  right  on  the  grounds  suggested ;  but, 
at  all  events,  this  distinction  was  made,  and  the  principle 
affirmed,  that  property,  occupied  exclusively  for  the 
performance  of  a  public  duty,  was  not  rateable.  And, 
as  in  the  present  case  the  whole  is  occupied  exclu- 
sively for  the  performance  of  a  public  duty,  it  is  not 
rateable. 

Rate  amended. 

(a)  '6  R.if  B.  346. 
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of  Her 
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jMlicft  for  • 

posed  by  one 
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AAi,nMlthe 


pcalcdoa 
bdMlforBer 
IfiQCftyto 
the  Qperter 


tkeSemont 
made  aa  order, 
by  wbicfa  bit 
ttppeel  w  ■§ 
ffigmined  wHb 
coeti.     Tbis 
Court  qoasbed 
the  order  of 
QjDWter  8es- 
fioBe,on  tbe 
ffroimd  tbet 
SiciT  bad  DO 
JonsdictioD  to 
award  coats 
against  tbe 
drown.    Tbe 
proTisioDS  of 
Stat.  18  &  19 
Fkt,  e.  90. 
M.  l.,2.  do 
not  apply  to 
sncbacase. 


The  QuEEH  against  Thomas  Beadle. 

TMTELSBT,  in  HOary  Term,  obtahied  a  rule  to  shew 
cause  why  so  much  of  an  order  of  the  Recorder  of 
Brighiam  in  Quarter  SessiooSy  disoussing  the  ^^peal  of 
Thomas  Beadle^  an  officer  of  excise,  against  the  adjodi- 
cation  of  two  justices  acquitting  Jotepk  Pabmer,  upon 
an  information  against  him  for  a  supposed  oSence 
against  the  excise  laws,  which  order  had  been  brought 
up  by  certiorari  at  the  instance  of  Her  Majesty's  Attorney 
Greneral,  as  ordered  that  the  said  TTunnaM  Beadle  do  pay 
the  costs  of  the  appeal,  be  not  quashed. 

The  order  of  justices  appealed  against  stated  that 
^  Tlujmas  Beadle^  one  of  Her  Majesty's  officers  of 
excise,  and  who  prosecuted  for  Her  Majesty  in  that 
behalf,"  exhibited  before  them  an  information,  ^*  which 
information  was  commenced  and  prosecuted  by  order 
of  the  Commissioners  of  Inland  Revenue."  It  was 
against  Palmer  for  a  penalty  of  20L  for  using  a  stage 
carriage  without  a  licence.  Palmer  was  acquitted. 
Beadle  appealed.  Tbe  order  of  Quarter  Sessions,  after 
dismissing  tbe  appeal,  proceeded.  *^  And  it  is  also 
further  ordered  and  directed  by  this  said  Court,  before 
which  the  said  appeal  has  been  brought  as  aforesaid, 
that  the  said  Thamtu  Beadle^  officer  of  excise,  the  party 
against  whom  the  said  appeal  has  been  and  hereby  is 
decided,  do  pay  to  Joseph  Palmer^  the  other  party 
thereto,  the  sum  of  12/.  4«.  2d  as  and  for  tbe  reasonable 
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costs  and  charges  of  the  said  Joseph  Palmer  in  and        1867. 
concerning  the  said  appeal."  xheQuraH 


Creasy  now  shewed  cause.  Stat  7  &  8  6r«  4.  c.  53. 
s,  82.  authorizes  the  appeal  by  the  officer  against  an 
acquittal.  He  is  then  a  party  to  an  appeal;  and  stat. 
12  &  13  Vict  c,  45.  s.  5.  authorizes  the  award  of  costs 
against  him.  [Lord  Campbell  C.  J.  If  it  were  an 
appeal  between  subject  and  subject,  that  would  be  so ; 
but  the  excise  officer,  bona  fide  suing  for  Her  Majesty, 
represents  the  Sovereign.  Now,  surely,  it  is  well  estab- 
lished law  that  the  Crown  is  not  bound  by  an  Act  of 
Parliament  without  express  words.]  That  rule  is  subject 
to  an  exception  where  the  words  of  the  statute  are  large 
enough  to  embrace  the  (3rown,  and  the  object  of  the 
enactment  is  the  furtherance  of  justice ;  Barofi  de  Bode 
V.  The  Queen  (a).  But  stat.  18  &  19  Fict.  c.  90.  gives  costs 
to  and  against  the  Crown.  Sect.  I  enacts :  That,  '*  in  all 
informations,  actions,  suits,  and  other  legal  proceedings  to 
be  hereafter  instituted  before  any  court  or  tribunal  what- 
ever in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
by  or  on  behalf  of  the  Crown,  against  any  corporation,  or 
person  or  persons,  in  respect  of  any  lands,  tenements, 
or  hereditaments,  or  of  any  goods  or  chattels,  belonging 
or  accruing  to  the  Crown,  the  proceeds  whereof,  or  the 
rents  or  profits  of  which  said  lands,  tenements,  or  here- 
ditaments, by  any  Act  now  in  force  or  hereafter  to  be 
passed  are  to  be  carried  to  the  consolidated  fund  of 
Great  Britain  and  Ireland,  or  in  respect  of  any  sum  or 
sums  of  money  due  and  owing  to  HerMajesty  by  virtue  of" 
*'any  Act  of  Parliament  relating  to  the  public  revenue, 

(a)  13  Q.  B.  364. 


Beadlb. 


Bbaivlb. 
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1857.  Her  MajesQr's  Attorney  Geoeeal,  or,  in  Seoikmd  the 
'xh^^QuwaT  ^^  Advocate,  shall  be  entitled  to  recoTer  costs  for 
and  on  behalf  of  Her  Majesty,  where  judgment  shall 
be  ^en  for  the  Crown,  in  the  same  manner,  and  onder 
die  same  rolesi,  regoladons^  and  proYioons^  as  are  or  may 
be  in  force  toaching  the  payment  or  receipt  of  eosta  in 
proceedings  between  sobject  and  subject,  and  sock  costs 
shall  be  paid  into  the  Ezcheqaer,  and  shall  become  part 
of  the  consolidated  fond."  Sect  2  enacts:  That,  ''if  in 
any  soch  information,  action,  suit,  or  other  proceeding 
judgment  shall  be  given  against  the  Crown,  the  defend- 
ant shall  be  entitled  to  recover  costs,  in  like  manner, 
and  subject  to  the  same  ndes  and  provkions,  as  though 
such  proceeding  had  been  had  between  ^subject  and 
subject;  and  it  shall  be  lawful  fc»r  the  Commissioneis 
of  Her  Majesty's  treasury  and  they  are  hereby  re- 
quired to  pay  sudi  costs  out  of  any  moneys  which  may 
be  hereafter  voted  by  Parliament  for  that  purpoae.** 
Tlie  words  of  the  latter  section  are  quite  large  enou^ 
to  embrace  the  present  case ;  and  it  clearly  is  within  the 
misdiief.  [Cnmqficn  J.  The  mode  of  enforcing  the 
payment  of  costs  given  by  sect  2  would  be  by  appli- 
cation to  the  Commissioners  of  the  Treasury  to  pay, 
enforced  by  mandamus  if  they  refused*  The  Legidature 
are  not  likely  to  have  intended  that  process  to  be  adopted 
in  respect  of  every  proceeding  at  petty  sessions.] 

fFUde  and  fFelsbyy  in  support  of  the  rule.  No  doubt 
it  seems  hard  that  a  defendant,  who  has  been  acquitted 
of  a  charge  brought  against  him,  and  who  is  therefore 
to  be  taken  to  be  innocent,  should  be  left  to  pay  bis 
own  costs:  but  such  was  the  common  law;  and  such 
still   is   the   law  where   the  Crown  is  a  party,  except 
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where  recent  legislation  has  altered  it.     Stat.  12  &  13        1867. 

Vict  c.  45.  was  passed  at  a  time  when  in  no  case  had  a    The  Quesx 

subject  costs  against  the  Crown ;  and  it  contains  no      beadlb. 

words  to  charge  the  Crown.     Then  by  The  Customs 

Consolidation  Act,  1853  (16  &  17  Vict.  c.  107.)»  sect  263, 

*^  In  all  suits  or  proceedings  at  the  suit  of  the  Crown  for 

the  recovery  of  any  duty  or  penalty,  or  the  enforcement 

of  any  forfeiture  under  this  or  any  Act  relating  to  the 

customs,  the  parties  thereto  shall  be  entitled  to  recover 

costs  against  each  other  in  the  same  manner  as  if  such 

suits  or  proceedings  were  conducted  and  had  between 

subject  and  subject."     That  enactment  would  probably 

embrace    informations    for    penalties    before   justices. 

[^Cromptan  J.     Is  there  any  provision  in  that  Act  as  to 

the  mode  in  which  the  costs  are  to  be  obtained  from 

the  Crown  ?]     No :  the  difficulty  does  not  seem  to  have 

occurred  to  those  who  framed  \U     But  that  enactment 

is  applicable  only  to  informations  for  penalties  under 

Acts  relating   to    the   custom&     The   information   in 

question  is  one  for  a  penalty  imposed  by  an  Act  relating 

to  the  excise.      [Lord  Campbell  C.  J.     We  can  only 

administer  the  law  as  the  Legislature  have  framed  it ; 

but  what  reason  can  there  be  for  making  a  di&rence 

between  customs  and  excise  in  this  respect?]     The  only 

other  Act  is  stat  18  &  19  Vict.  c.  90.,  the  words  of 

which  have  been  already  cited.     Sect.  1  is  in  terms 

confined   to   informations  and  suits  by  the  Attorney 

General  in  England  and  the  Lord  Advocate  in  Scot-^ 

land^  such  as  informations  of  intrusion  or  informations 

in  the  nature  of  trover  or  debt,  in  which  the  Attorney 

General  or  Lord  Advocate,  if  successfrJ,  is  to  have  a 

judgment  which  is  to  carry  costs ;  and  sect*  2  provides 

that,  if  in  such  proceedings  judgment  shall  be  against 
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1857.  the  Crown,  the  defendant  shall  be  entitled  to  recover 
The  QusKN  costs  absolutely  as  an  incident  to  the  judgment.  But 
BsIdle  informations  before  justices  are  not  by  the  Attorney 
General  or  Lord  Advocate;  there  is  not  in  them, 
properly  speaking,  a  judgment;  and,  if  the  decision  on 
appeal  under  stat  12  &  13  Vict  c.  45.  s.  5.  is  to  be 
considered  a  judgment,  costs  do  not  go  with  it  as  an 
incident  to  the  judgment;  they  are  discretionary  only. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  must  be  made  absolute.  The  law  is  not  in  a 
satis&ctory  state  ;  and  I  think  it  desirable  that  it  should 
be  reviewed,  and  the  excise  and  customs  put  upon  the 
same  footing.  It  seems  to  me  that  it  is  desirable  that 
in  all  such  cases  costs  should  be  paid  and  received,  as 
between  subject  and  subject,  as  otherwise  the  Crown 
does  not  receive  costs  where  it  is  just  that  it  should 
receive  them ;  and,  on  the  other  hand,  the  subject  does 
not  receive  them  where  it  is  just  that  he  should.  But 
I  regret  to  be  obliged  to  say  that,  as  yet,  there  is  no 
enactment  applicable  to  this  case,  where,  on  an  informa- 
tion for  a  penalty  under  an  Excise  Act,  there  has  been 
an  acquittal,  an  appeal  against  that  acquittal,  and  a 
confirmation  of  it.  It  would  be  becoming  that  a  party 
thus  twice  tried,  and  twice  acquitted,  should  have  his 
costs :  but  he  has  them  not  by  common  law ;  and  there 
is  no  enactment  giving  them  to  him.  Mr.  Creasy  first 
relied  on  stat.  12  &  13  Vict  c.  45.  s»  5.  I  am  clearly 
of  opinion  that  the  case  does  not  fall  within  that  Act. 
It  is  enough  to  say  that  the  enactment  does  not  mention 
the  Crown,  and,  if  it  applied,  the  Crown  would  be  made 
liable  to  pay  money  without  being  named.  But  stat. 
18  &  19  Vict  c.  90.  does  apply  to  the  Crown.     Perhaps 


XX.   VICTORIA.  497 

those  who  framed  the  Act  had  it  in  contemplation  to        1857. 
put  excise  prosecutions  on  the  same  footing  as  that  on    The  Quesit 
which  the   Legislature  had  already  put   customs  pro-      b^adlb 
secutions ;  but,  if  such  was  their  intention,  it  has  not 
been  expressed :  for,  looking  at  sects.  1  and  2,  which 
must  be  read  together,  we  find  them  not  applicable  to 
any  cases  except  where  the  Attorney  General  or  Lord 
Advocate  is  a  party.     Now  these  officers  have  nothing 
to  do  with  informations  laid  by  officers  of  excise  before 
justices ;  and,  if  such  informations  are  not  included,  the 
Sessions  in  this  case  had  no  power  to  give  costs,  and 
that  part  of  their  order  must  be  quashed. 

(WiGHTMAN  J.  was  absent.) 

Erle  J.  I  am  of  the  same  opinion.  There  is  no 
question  that  sect  1  is  applicable  only  to  informations 
by  the  Attorney  General  or  Lord  Advocate.  Sect  2 
is  more  extensive  in  its  terms ;  but  it  is  coextensive  in 
its  object,  and  is  applied  only  to  ^*  such"  informations  &c. 
as  are  mentioned  in  sect  1.  I  think  they  must  not 
merely  be  for  similar  objects,  but  in  the  names  of  the 
same  officer. 

Crobipton  J.  I  am  clearly  of  opinion  that  the  Act 
does  not  apply  to  this  case.  It  is  confined  to  suits  where 
the  Attorney  General  or  Lord  Advocate  sues  to  recover 
lands,  goods  or  money,  in  suits  by  them  on  behalf  of 
Her  Majesty.  Sect.  1  uses  express  language  applicable 
to  a  well  known  class  of  proceedings  where  the  Attorney 
General  sues  the  defendant.  And  the  nature  of  the 
enactments  as  to  costs,  both  in  sect  1  and  sect.  2,  shews 
this.    In  both  costs  are  madejpart  of  the  judgment    By 

VOL.  viL  2  k  e.  &  n. 
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1857. 


The  Queen 

V. 

Beadle. 


sect.  I9  where  the  Attorney  General  has  ji 
to  be  to  recover  the  costs ;  and  that  jodgmen 
enforceable  bj  execution.  In  sect  2,  if  then 
ment  against  the  Crown,  the  defendant  is  to  hi 
but,  as  the  judgment  could  not  be  enforced  by  ( 
against  the  Crown,  the  section  proceeds  to  gm 
equivalent  to  execution,  by  making  it  the  du 
Commissioners  of  the  Treasury  to  pay  the  cost 
duty  might  be  enforced  by  mandamus.  So  thi 
it  clear  that  both  sections  apply  to  the  same 
suits,  and  those  only. 

Rule 


Wednesdojf, 
April  22d. 


John  Gebrabd  against  Robebt  To^ 

Pabeeb  and  others. 


A  parish  road    "VfOTICE  of  appeal  airainst  a  conviction,  m 

crossed  a  turn-    JL^  no 

4  G^.  4.  c.  95.  s.  30.,  of  John  Crerrard,  co 


pike  road  from 
P.  to  W,,  at 
a  place  where 
there  was  a 
toll  bar,  and 
then  met 
another  turn- 


tolls,  for  taking  a  greater  toll  than  authorizes 
been  given,  a  case  was  stated  for  the  opinioi 
Court.  By  this  case  it  appeared  that,  unde: 
i^I'L'c'^und™  turnpike  Acts,  the  Wigan  and  Preston  roads, 
*^*th^T  **^"^'  the  river  Yarrow^  are  included  in  one  tump! 
but  not  being     Amongst  thosc  roads  were  included  a  road  fix>B 

the  same  road, 

A  carriape.       to  Chorley^  which  passes  right  through  and  f 

passing  along  ,  t*   ^-n      i  i  ^     p  'w\ 

the  parish  road,  mam  Street  of  Ciiorleyy  and  a  road  from  t 
turnpiice  road  Wigan.  Thcsc  roads  were  shewn  on  a  plan,  ¥ 
a7thc  turn-       ^^  ^^  Considered    as  part   of  the  case.      B^ 

pike,  and  then,  ' 

without  pro- 
ceeding further  on  that  turnpike  road,  followed  the  parish  road,  and  tben  WM 
one  hundred  yards  on  the  road  from  V.  to  C. 

Held,  that  it  was  exempted  from  toll  by  stat.  3  (7.  4.  e.  126.  a.  32.,  not  bi 
over  one  hundred  yards  on  the  same  turnpike  road,  though  it  had  pasted  mot 
distance  on  one  in  the  same  trust. 
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appeared  that  the  roads  from  Preston  to  Charley  and  1357. 
from  Preston  to  Wigan  were  one  for  some  distance  from  Gerrabd"" 
Prestoru  They  then  diverged  at  a  point  several  miles  p^JL. 
from  Chorley^  and  ran  in  a  southerly  direction  nearly 
parallel  to  each  other;  the  Charley  road  being  to  the 
eastward  of  the  Wigan  road  at  a  distance  of  from  one  to 
two  miles.  A  public  parish  road  called  Euxtan  Lane 
runs  from  Runshaio  on  the  westward  of  the  Preston  and 
fVigan  road,  across  that  road^  and  then  for  about  a  mile 
and  a  half  until  it  falls  into  the  Preston  and  Charley 
road  at  a  place  near  Charley  called  Hartwood  Green, 
where  there  formerly  was  a  turnpike  gate.  Under  the 
Charley  Improvement  Act,  16  &  17  Vict.  c.  clxxxi.  (a), 
the  limits  of  which  included  Hartwood  Green,  and  stat. 
18  &  19  Vict  c.  Ixxxiii  (b).  s.  21.^  the  toll  bar  at  Hart- 
wood Green  was  removed,  and  the  turnpike  trustees  were 
forbidden  in  future  to  levy  toll  or  lay  out  money  in  the 
repair  of  roads  within  the  limits  of  the  Charley  Improve- 
ment Act.  The  turnpike  trustees  about  the  same  time 
erected  a  new  toll  bar,  called  Euxtan  Bar,  on  the  fVigan 
and  Preston  road,  where  it  croses  Euxton  Lane. 
Subsequently  to  the  erection  of  this  bar  Mr.  Eccles 
was  travelling  in  his  carriage  along  Euxton  Lane  to 
Cliarley,  from  Runshaw*  When  he  arrived  at  Euxtan 
Bar  he  found  a  side  chain  across  the  road.  The 
appellant,  who  was  the  toll  collector  there,  demanded 
from  Mr.  Eccles  whether  he  was  going  to  Chorley,  and, 
having  learned  that  he  was,  demanded  six  pence  for 

(a)  Local  and  personal,  public :  "  For  tbe  improvement  of  the  pariali 
of  Charley  in  the  count j  of  Lancaster," 

( 6  )  Local  and  personal,  puhlic :  "  To  repeal  so  much  of  the  Act  relating 
to  the  Wigan  and  Preiton  roads  as  relates  to  the  district  of  the  said  roads 
north  of  Farrow,  and  to  make  other  provisions  in  lieu  thereof.** 

2x2 
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1857.  toll.  Mr.  Eccks  duly  claimed  exemption  from  payment 
GitKiuMu~  ^^  ^^7  ^^^'>  under  stat  3  G.  4.  c.  126.  «.  32.,  on  the 
I'aiikkh  ground  that  he  was  only  crossing  the  turnpike  road: 
but  he  paid  the  toll  under  protest,  and  told  the  appellant 
he  should  summon  him  for  taking  illegal  toll.  Mr. 
Eccks  was  at  the  time  acting  bona  fide;  but  he  did 
at  the  time  intend  to  go,  and  he  afterwards  went,  for 
above  100  yards  on  that  part  of  the  road  firom  Preston 
to  Chorhy  which  lies  between  the  end  of  Euxton  Lane 
at  Hartwcod  Green  and  Charley,  within  the  limits  of  the 
Charley  Improvement  Act.  The  appellant  was  after- 
wards convicted  in  the  penalty  of  2/.  2^.  and  costs, 
under  stat  4  C  4.  e.  95.  s.  30.,  for  taking  this  toll  under 
the  circumstances;  which  is  the  conviction  appealed 
against. 

The  question  for  the  opinion  of  the  Court  b:  whether 
Mr.  Eccks  was  entitled,  under  the  drcnmstances,  to 
claim  such  exemption.  A  judgment  in  confonnity  with 
the  decision  of  the  Court  of  Queen's  Bench,  and  for 
such  costs  as  the  Court  shall  direct,  may  be  entered  on 
motion  by  either  party  at  the  Sessions  next  or  next  but 
one  after  such  decision  shall  have  been  given. 

Hvffh  Hm  now  argued  for  the  appellant  (a).  Stat. 
3  G.  4.  c.  126.  «.  32.  exempts  firom  toll,  inter  alia,  car- 
riages ^  which  shall  only  cross  any  turnpike  road,  or 
shall  not  pass  above  one  hundred  yards  thereon.** 
Though  the  trustees  are  no  longer  to  repair  the  roads 
within  the  limits  of  the  Charley  Improvement  Act,  still 
any  part  of  the  road  within  those  limits,  which  was 
part  of  the  turnpike  road,  remains  so,  and  is  to  be  taken 

(«}  Bdorv  Lord  CampbeU  C  J.,  Erk  and  Ocmptm  Ju 
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into  account  as  part  of  the  hundred  yards;  Btissey  v.        1857. 
Storey  (a),  Pope  v.  Langworthy  (i).     And  in  this  case      Qvbsjlbld' 
Mr.  EccleSf  when  he  passed  the  toll  bar,  intended  to      pAisR. 
go  and  did  go  more  than  one  hundred  yards  on  the 
road. 

AtfiertoHy  contriL  The  words  of  the  Act  are  **  shall 
only  cross  any  turnpike  road,  or  shall  not  pass  above  one 
hundred  yards  thereon."  The  appellant  must  contend 
that  this  means  on  any  road  in  the  trust;  for  here  the 
Preston  and  Chorley  road  and  the  Preston  and  Wigan 
road  are  distinct  roads  in  every  respect,  except  that 
they  are  under  one  trust  The  nature  of  the  enactment 
would  seem  to  require  that  the  hundred  yards  should  be 
continuous  firom  the  turnpike;  for  otherwise  the  toll 
keeper  cannot  know  whether  the  passenger  is  bound 
to  pay  toll  or  not  But,  at  all  events,  it  must  be  the 
same  road. 

Htyh  Hill  was  heard  in  reply. 

Lord  Campbell  C.  J.  There  seems  no  doubt  that 
the  hundred  yards  must  be  strictly  upon  the  same 
road  as  that  where  the  toll  is  claimed.  We  will  look 
into  the  case  to  see  whether,  in  this  case,  there  is  identity 
of  road  or  not 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {April  23d),  delivered  judgment 

(a)  4B.^  Ad,  98.  (6)  5  B.  ^  Ad.  464. 
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1857.  ^^  ^'^  ^  ofHoioD  that  Mr.  Ecdes  was  entitled  to  the 

'  ezemptioD  from  toD  which  he  claimed.  He  was  called 
opoQ  to  pay  toll  for  passing  a  turnpike  gate  erected 
upon  a  tmnpike  road  from  Praiom  to  TflgiUL  But  his 
carriage  only  crossed  this  road :  and,  according  to  sect, 
32  of  Stat.  3  6r.  4.  c  126.,  he  was  not  liable  to  toll  unless 
he  was  to  *^pasB  above  one  hundred  yards  thereon." 
The  road  orer  which  this  passing  above  one  hundred 
yards  is  to  take  place  must  be  identical  with  the  road 
oo  which  the  turnpike  gate  is  erected.  But  Mr.  JEccIes 
was  immediately  to  leave  this  road  when  he  had  crossed 
ity  and  to  come  into  Uuxiam  Laae,  which  is  a  common 
parish  road,  not  under  any  turnpike  trust.  After 
travelling  for  a  considerable  distance  along  this  lane 
at  r^it  angles  to  the  tum[Hke  road  from  Presiam  to 
Charkyf  and  turning  into  this  road,  be  was  to  travel 
upon  it  above  one  hundred  yards.  This  road  is  under 
the  same  turnpike  trustees  as  the  road  from  PresUm  to 
Wigan,  where  the  gate  was  erected.  If  the  words  of 
the  Act  of  Parliament  referred  to  had  been  ''or  dudl 
not  pass  above  one  hundred  yards  thereon,  or  am  any 
other  turnpike  road  under  the  management  of  the  same 
trustees/*  the  exemption  could  not  have  been  claimed. 
But  such  words  cannot  be  interpolated,  and  we  cannot 
say  that  these  two  roads  are  the  same;  although  they 
form  parts  of  the  same  turnpike  trust.  To  the  eye  of 
a  stranger  they  must  appear  difierent  roads:  the  plan 
attached  to  the  special  case  represents  them  as  di£ferent 
roads  running  neadly  parallel  for  a  considerable  distance ; 
they  are  called  by  different  names  in  the  private  Act 
now  regulating  them ;  and  the  road  leading  to  Charley, 
over  which  Mr.  Eccles  travelled   above   one  hundred 


XX.   VICTORIA.  503 

yardB^  being  within  the  limits  of  the  Charley  Improve-        i8o7. 
ment  Act,  although  still  a  turnpike  road,  is  in  some      gebraud 
respects  under  different  regulations  from  the  road  from 
Preston  to  Wigan  where  the  toll  was  demanded. 

Our  judgment   therefore  is  that  the   conviction   be 
affirmed. 

Conviction  affirmed. 


V. 

Pabkeb. 


Henry  Green  against  John  Saddikgton. 

^HIS  was  an  action  in  the  Court  of  Record  for  the  Plaintiff  and 
trial  of  civil  actions  within  the  city  of  Manchester,     agreed,  by 
Ist  count.     That,  in  consideration  that  the  plaintiff  ^at  plaintiff  ' 
paid  to  the  defendant  a  certain  sum  of  money,  to  wit  jjj^the  mterw^ 
37i,  as  the  purchase  money  for  the  tenant  right  and  J^^^^®  p^^w 
fixtures  of  a  certain  shop  and  premises,  situate  in  Brook  occupied  by 

*  *■  him  as  a 

Street,  ChorUon  upon  Medhcky  within  the  said  city  of  slaughter 

house,  and  for 

Manchester,  together  with  a  certain  yard  and  slaughter  the  fixtures ; 

house  adjoining  thereto,  upon  which  said  premises  the  return  iol  if 

plaintiff  was  then  about  to  enter  and  to  carry  on  the  refBued  a'*'* 

trade  and  busmess  of  a  butcher,  the   defendant  con-  Ihe^premisSr 

tracted  and  agreed  with  the  plaintiff  to  repay  him  the  2^*^^^*"^^®' 

sum  of  lOi,  part  of  the  said  purchase  money,  in  case  premises  and 

*^  *  •'  fixtures  were 

the  council  of  the  said  city  of  Manchester  should  refuse  transferred  to 

plaintiff;  and 

to  grant  the  plaintiff  a  licence  for  the  use  and  occupation  defendant  re- 

'^  ceived  the  37/. 

Subsequently, 
this  action  was  brought  to  recover  10/.,  on  an  allegation  that  the  licence  to  use  the  premises 
had  been  refused  to  plaintiff.     A  nonsuit  was  directed,  on  the  ground  that  the  contract  was 
for  an  interest  in  land,  and  was  void  under  sect.  4  of  the  Statute  of  Frauds.     On  a  rule  to 
set  aside  the  nonsuit : 

Held,  by  Wightman  and  Erie  Js.  (CrompUm  J.  not  concurring),  that,  the  contract  being 
executed  as  far  as  regarded  the  land,  and  the  promise  sued  on  relating  wholly  to  money, 
the  plaintiff  might  recover,  though  the  contract  was  not  in  writing. 
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1857.       ^^  ^^®  ^^  slaughter  house  as  a  slaughter  house:  and 
Q^^j^jf      the  plaintiff  says  that,  although  he  the  plaintiff  accord- 
g      ^*  inglj  entered  on  the  said  premises,  and  although  the 

council  of  the  said  city  of  Manchester  did  refuse  to 
grant  the  plaintiff  a  licence  for  the  use  and  occupation 
of  the  said  slaughter  house  as  a  slaughter  house,  yet  the 
defendant,  although  required  by  the  plaintiff,  hath 
wholly  neglected  and  refused  to  repay  the  plaintiff  the 
said  sum  of  lOL  or  any  part  thereof.  Counts  for  money 
received  and  on  accounts  stated. 

Pleas :  Ist,  as  to  first  count,  denial  of  the  contract : 
2d,  as  to  first  count,  that  the  council  did  not  refuse  the 
licence,  but  did  grant  plaintiff  a  licence  for  the  use  and 
occupation  of  the  said  slaughter  house  as  a  slaughter 
house :  3d,  to  remainder  of  declaration.  Never  indebted. 
Issues  upon  the  several  pleas. 

On  the  trial,  before  the  Recorder,  the  plaintiff  was 
nonsuited,  subject  to  leave  to  move,  in  any  of  the  superior 
Courts,  for  a  new  trial. 

Thomas  Jones  (of  the  Northern  Circuit),  in  Michael- 
mas Term  1856,  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial  granted, 
on  the  ground  that  the  plaintiff  was  entitled  to  recover 
notwithstanding  the  Statute  of  Frauds. 

The  following  was  a  transcript  of  the  Recorder's  notes 
at  the  trial,  on  reading  which  the  rule  was  obtained. 

"Mr.  Ovens  for  the  plaintiff.  Mr.  Femley  for  the 
defendant.  An  objection  was  taken  on  the  part  of  the 
defendant  that  the  plaintiff  could  not  recover,  inasmuch 
as  the  agreement,  not  being  in  writing,  was  void  by  the 
Statute  of  Frauds :  and  the  counsel  on  both  sides  agreed 
to  the  following  facts ;  on  which  I  was  asked  to  decide 
the  point. 
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**  Ad  agreement  was  made  between  the  plaintiff  and  1857. 
the  defendant,  in  the  terms  of  the  first  count  in  the  Grbkn 
declaration,  it  being  part  of  the  agreement,  under  the  s^dinoton 
word  *  tenant  right,'  that  defendant,  who  then  occupied 
the  said  premises,  should  give  them  up  to  plaintiff,  who 
was  to  become  tenant  in  his  place.  After  this  agreement 
was  entered  into,  plaintiff  paid  the  defendant  the  sum 
of  37L,  and  again  plaintiff  said,  ^  Recollect  you  are  to 
repaj  me  10/.  of  this  money,  in  case  the  council  refuse 
to  grant  me  a  licence  for  the  use  and  occupation  of  the 
slaughter  house  in  question:'  to  which  defendant  then 
agreed.  Plaintiff  entered  upon  and  occupied  the 
premises  according  to  agreement.  Plaintiff  proposed 
to  prove  that  a  licence  was  refused.  The  defendant 
controverted  this,  but  took  this  objection,  that,  however 
that  was,  even  assuming  the  licence  to  have  been  refused, 
plaintiff  could  not  recover,  the  contract  not  being  in 
writing.  The  plaintiff's  counsel  stated  that  he  had  no 
evidence  to  offer  applicable  to  the  count  in  the  decla- 
ration for  accounts  stated. 

^^  I  held  that  the  contract  was  void  by  the  Statute  of 
Frauds.  The  plaintiff  was  nonsuited,  with  liberty  to 
move  any  of  the  superior  Courts  for  a  new  trial" 

J.  A.  Rtissell,  in  last  Hilary  Vacation  (a\  shewed 
cause.  The  contract,  actually  made,  was,  as  appears  by 
the  Recorder's  note,  one  entire  contract  for  the  purchase 
of,  amongst  other  things,  the  plaintiff's  interest  in  the 
premises.  The  conversation  at  the  time  when  the  37/. 
was  paid  was  no  fresh  contract,  but  merely  a  recital  of 
that  already  existing.     The  plaintifTs  right  to  the  lOL 

(a)  February  9th.     Before  fViyhtmant  Erie  and  Cromplon  Js. 
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1857.        therefore  depends  entirely  on  that  contract :  and,  in  order 
Oemn       ^^  recover,  he  must  prove  the  contract     Bat,  it  being 

▼•  for  an  interest  in  lands,  the  Statute  of  Frauds  prevents 

Saddihqtoh.      ^  '  '^ 

his  enforcing  the  contract  which  was  not  evidenced  by 
writing;  and  the  plaintiff  was  properly  nonsuited  under 
the  plea  denying  the  contract.  Neither  can  the  plain- 
tiff recover  on  the  ground  of  failure  of  consideration  as 
to  1  Oil;  for  the  contract  has  been  partially  executed; 
Hunt  V.  Silk  (a),  Blachbum  v.  SmUh  {b).  In  Griffith 
T.  Young  (c)  the  plaintiff  was  no  party  to  the  contract 
for  the  interest  in  land ;  she  recovered  because  a  sum 
of  money  was  paid  to  the  defendant  by  a  third  person 
to  hand  over  to  her,  and  it  was  immaterial  what  the 
consideration  was  which  induced  that  third  person  to  pay 
it;  but  Le  Blanc  J.  says  it  would  have  been  different 
if  the  action  had  been  brought  on  the  contract  itself; 
and  so  it  was  held  in  Cocking  v.  Ward  (J). 

JSeWf  in  support  of  the  rule.  Cocking  v.  Ward  (d), 
and  the  more  recent  case  of  Smart  v.  Harding  (e),  were 
cases  in  which  the  seller  of  the  land  sought  to  enforce 
the  payment  of  the  price ;  he  could  not  do  so  if  the  con- 
tract was  unavailable  under  stat.  29  C  2.  c.  3.  s.  4.  But 
here  the  defendant,  who  was  in  possession  of  the  price, 
the  37L,  says  the  contract  is  void;  if  it  be  so,  the 
plaintiff  is  entitled  to  recover  back  the  whole  STL 
Hunt  V.  Silk  (a)  and  Blackburn  v.  Smith  (b)  are  autho- 
rities that  a  valid  binding  contract  cannot  be  rescinded 
unless  there  is  a  total  failure  of  consideration ;  they  are 
not  authorities  that  a  contract  may  be  treated  as  void, 

(a)  5  JSasi,  449.  (6)  2  Exch.  783. 

(c)  12  Eatt,  513.  (d)  1  Com.  B.  858. 

(•)  15  Com.  B,  652. 


V. 

Saodikotoh. 
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and  yet  the  moDey  paid  under  it  kept  by  the  repudiating  1^57. 
party.  Suppose  a  deposit  paid  on  an  auction  of  land,  GaBwi 
and  it  turns  out  that  the  contract  is  not  properly  signed ; 
a  common  case.  Could  the  vendor  say  the  contract 
was  invalid  and  that  he  would  not  make  a  title,  and  yet 
keep  the  deposit?  \^Crompton  3.  But,  in  the  present 
case,  the  plaintiff  has  got  the  defendant's  slaughter 
house  and  his  fixtures.  He  cannot  keep  those  and  get 
back  the  37/.  also.]  There  is  no  doubt  a  difficulty  in  that. 
Perhaps,  in  strict  law,  the  contract  being  repudiated, 
the  defendant  is  entitled  to  have  back  the  land  and 
fixtures,  and  the  plaintiff  to  have  back  the  whole  money. 
It  is  difficult  to  see  what  defence  there  would  be  to  an 
ejectment  unless  that  the  whole,  as  regards  the  land,  is 
executed,  and  nothing  remains  to  be  done  but  pay  the 
\0L  If  that  be  so,  the  promise  to  pay  it  b  a  collateral 
agreement,  and  the  plaintiff  may  recover  on  anything 
collateral,  as  in  Cockiry  v.  Ward  (a). 

Cur,  adv.  vulL 

Erle  J.,  in  this  Term  {May  5th),  delivered  judgment. 

In  this  action  the  question  is,  whether  the  contract 
sued  on  is  within  the  Statute  of  Frauds.  There  was 
an  absolute  agreement  between  the  parties  that  de- 
fendant should  give  up  possession  of  premises  to  the 
plaintiff,  and  the  plaintiff  should  pay  to  him  Z7L ;  and 
there  was  an  additional  contingent  promise  by  the 
defendant  to  repay  to  the  plaintiff  lOL  in  case  the  town 
council  should  at  a  future  time  refuse  a  licence  to  the 
plaintiff.  The  possession  was  given  by  defendant ;  the 
Z1L  was  paid  by  plaintiff;  the  licence  has  been  refused ; 
and  the  action  is  for  the  10/.  due  on  the  refusal  of  the 

(a)  1  Com.  B,  858. 
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Saodixgiob. 


1857.  licence.  The  defendant  objects  that  the  whole  contract 
was  for  a  contract  or  sale  of  an  interest  concerning  land, 
and  Toid  for  the  want  of  writing;  and  the  objection 
woold  prevail  if  the  action  was  for  the  land  or  purchase 
OKMiey,  acoxding  to  Coekmg  v.  Ward  {a).  But  the 
interest  inland  in  this  case  has  passed;  and  thepordiase 
money  has  been  paid.  As  ftf  as  the  land  is  concerned, 
the  contract  is  completely  executed,  and  cannot  now  be 
resdnded.  In  the  present  action  the  whole  consideration 
for  the  promise  now  sued  on  was  money,  viz.  3721  The 
whole  of  the  promise  now  sued  on  is  for  money,  viz.  10/. 
It  therefore  appears  to  us  not  to  be  within  the  Statute 
of  Frauds;  bu^  on  the  contrary,  to  be  within  the  class 
of  cases  where,  after  the  contract  directly  concerning  an 
interest  in  land  has  been  executed,  the  action  has  been 
held  to  lie  upon  a  separate  promise  to  be  performed 
after  such  execution.  In  Griffith  ▼.  Yinmg  (b)  a  tenant 
agreed  to  pay  the  landlady  40Z.  out  of  lOOZ.  to  be 
received  by  him  from  an  incoming  tenant;  this  he  was 
to  pay  to  her  for  consendng  to  the  assignment  by  him 
of  his  term :  the  assignment  was  made  and  consented 
to  by  the  plaintiff;  and  the  100/.  were  received  by  the 
defendant ;  and,  in  an  action  by  the  landlady  for  40il, 
it  was  held  that  the  action  lay  without  any  writing,  the 
contract  concerning  the  interest  in  land  having  been 
executed.  The  same  reasoning  was  applied  in  P&uher 
V.  KSUngbeck  (c)  and  Seaman  v.  Price  (d).  Also  the 
reasoning  of  Tindal  C.  J.  in  Souck  v.  Strawbridge  (e)y 
that  the  enactment  in  section  4  of  the  Statute  of  Frauds 
relating  to  contracts  not  to  be  performed  within  a  year 

(a)  I  Com.  B.  868.  (6)  12  East,  513. 

(c)  I  Bo9.  ^  P.  397.  id)  2  Bing.  437. 

(e)  2  Com.  B.  808.  814. 
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has  no  applicatioD  in  an  action  of  indebitatus  assumpsit        1857. 
on  an  executed  consideration,  applies  equally  to   the        grem 
present  action  of  indebitatus  assumpsit  for  money  had    g^jj^^NGToii 
and  received  when  the  defendant  seeks  to  avail  himself 
of  the  part  of  the  same  section  relating  to  land.     On 
these  grounds  we  think  that  the  rule  should  be  absolute 
for  a  new  trial. 

This  is  the  judgment  of  my  brother  Wightman  and 
myself.  My  brother  Crompton  is  not  prepared  to  agree 
in  the  view  we  have  taken,  as  he  is  disposed  to  think 
that  there  was  only  one  indivisible  contract;  and  he 
entertains  doubts  whether  the  view  taken  by  the  learned 
Recorder  at  the  trial  was  not  the  correct  one. 

Rule  absolute. 


Gee  against  Ward. 


EJECTMENT.     On  the  trial,  before  WiOes  J.,  at  the  In  I8O6  it  wm 
referred  to  the 

Liverpool  Spring  Assizes  1856,  it  appeared  that  the  Muter  in 
property  sought  to  be  recovered  had  belonged  in  fee  to  report  who 
a  woman  of  the  name  of  Jane  Gee^  who  died  intestate  p^n*t<fS^' 
and  childless   in  1854,  having  been  found  a  lunatic  ^"f/^t?^ 
under  a  commission  of  lunacy  issued  in  1805.     The  and  to  certify 

**  who  was  her 

next  of  kin 
and  heir  at 
law,  to  whom  it  was  directed  that  notice  was  to  be  given.  S.,  maternal  grandmother  of  (?., 
the  lunatic,  made  a  deposition  before  the  Master,  in  which  she  stated  the  connections  of  the 
family.  In  1854  G.  aied.  In  an  ejectment  in  which  the  question  was  who  was  heir  at 
law  ez  parte  pateml  of  (7.,  the  deposition  of  S.,  at  that  time  deceased,  was  tendered  in 
evidence  as  a  aeclaration  of  a  deceased  relative  on  a  matter  of  pedigree.  No  evidence  was 
given  either  way  as  to  whether,  in  1806,  there  was  any  real  dbpute  as  to  who  was  the  heir 
of  G,  The  evidence  was  objected  to  as  being  post  litem  motam,  but  received.  On  a  rule 
for  a  new  trial. 

Held :  that  the  evidence  was  properly  received ;  the  inquiry  as  to  who  was  heir  at  law 
before  the  Master  not  beinff  in  itself  a  controversy  or  lis  pendens  within  the  rule,  and  it 
being  no  objection  that  the  declaration  was  upon  oath. 
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1857.       defendant  was  in  possession.     Both  plaintiff  and  defend- 
^][5^         ant  claimed  to  be  heir  at  law  to  Jane  Gee.     No  dispute 

Ward  appeared  to  have  existed  upon  the  subject  before  the 
death  of  Jane  Gee  in  1854.  The  property  had  come 
to  her  from  her  father.  The  plaintiff  was  the  heir  at 
law  of  John  Gee  I  and  he  gave  evidence  of  parol  decla- 
rations of  deceased  members  of  the  family,  according  to 
which  they  had  declared  that  his  ancestor  John  Gee  was, 
afler  the  lunatic,  the  heir  at  law  of  the  lunatic's  father. 
The  defendant  tendered  in  evidence  an  affidavit  made  by 
Martha  Shallcross,  now  deceased,  the  maternal  grand- 
mother of  the  lunatic  It  appeared  that,  after  Jane  Cfee 
had  been  declared  a  lunatic,  on  a  petition  in  Chancery 
to  appoint  a  committee,  it  was,  in  1806,  referred  to  the 
Master  to  inquire  who  was  a  fit  committee,  and  to 
certify  who  were  next  of  kin,  and  who  heir  to  the 
lunatic,  to  whom  notice  was  to  be  given.  In  the  course 
of  the  inquiry  affidavits  were  used  before  the  Master ; 
amongst  others,  this  affidavit  now  tendered.  In  it  the 
deceased  grandmother  stated  the  then  existing  relations 
and  connections  of  her  grandchild.  According  to  the 
pedigree  stated  in  this  affidavit,  an  ancestor  of  the 
defendant  was,  in  1806,  the  next  heir;  John  Gee,  the 
ancestor  of  the  plaintiff,  being  mentioned  as  the  son  of 
a  younger  branch  of  the  family.  There  was  no  evi- 
dence either  way  as  to  whether  the  proceedings  before 
the  Master  were  conducted  in  a  controversial  manner, 
or  merely  as  pro  forma ;  all  that  appeared  was  that  there 
had  been  a  reference  to  the  Master  to  make  these 
inquiries.  The  learned  Judge  admitted  the  evidence. 
The  defendant  had  a  verdict. 

Watson,  in  the  ensuing  Term,  obtained  a  rule  Nisi 
for  a  new  trial,  on  the  ground  of  the  improper  reception 
of  evidence. 
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Hugh  Hill  and  C  Milwardy  in  Trinity  Term  1866,  1857. 
shewed  cause  (a).  The  declarations  of  deceased  relatives  gek 
are  admissible  in  a  matter  of  pedigree,  unless  made  post  y/axd 
litem  motam.  The  reason  of  this  exception  is  that, 
after  there  is  a  controversy  on  the  point,  suspicion  is 
cast  upon  the  motives  of  the  relatives.  This  shews  that 
the  lis,  to  be  within  the  meaning  of  the  rule,  must  be 
something  of  a  controversial  nature ;  it  is  not  sufficient, 
to  cast  suspicion  on  the  testimony,  that  the  declaration 
is  made  solemnly  and  in  a  matter  of  business,  such  as 
the  inquiry  for  the  purpose  of  appointing  a  committee ; 
that,  in  truth,  instead  of  making  the  evidence  suspicious 
ought  to  make  it  weighty.  Before  the  Berkeley  Peerage 
Case  (b)  the  decisions  were  conflicting.  The  first 
question  in  that  case  supposed  that  A.^  claiming  to  be 
the  son  of  J.  5.,  "  offered  to  give  in  evidence  a  deposi- 
tion made  by  J,  S.  in  a  cause  in  Chancery,  instituted  by 
A,  against  C.  Z>.,  in  order  to  perpetuate  testimony  to 
the  alleged  fact  disputed  by  C  i>.,  that  he  was  the 
legitimate  son  of  J.  &,  in  which  character  he  claimed 
an  estate  in  remainder  in  JFhite  Acre^  which  was  also 
claimed  in  remainder  by  C  DJ*  The  Judges,  with  the 
exception  of  Graham  6.,  held  it  not  admissible ;  and 
the  House  of  Lords  acted  upon  their  opinion :  but  the 
ratio  decidendi  is  that  the  declaration  was  after  a 
controversy  on  the  very  point;  and  the  terms  of  the 
question  shew  a  most  distinct  litigation  on  the  very 
point.  In  the  same  case  an  entry  made  in  a  Bible  by  71, 
the  deceased  father,  was  unanimously  held  admissible, 
though,  as  is  stated  in  the  question  (the  third),  it  was 

(a)  Jnnt  10th,  1856.    Before  Lord  CampUtt  C.  J.,  Coleridge,  Erie  and 
Crcmpton  Js. 
(6)  4  Camp.  401. 
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1857.  proved  '*  that  the  said  T.  had  declared  '  that  he  7.  had 
'j^^         made  such  entry  for  the  express  purpose  of  establishing 

^^'  the  legitimacy,  and  the  time  of  the  birth,  of  his  eldest  son 

N.^  in  case  the  same  should  be  called  in  question,  in  any 
case  or  in  any  cause  whatsoever,  by  any  person,  after 
the  death  of  him  the  said  7.'"  This  shews  that,  in  the 
opinion  of  the  Judges,  the  mere  expectation  that  the 
pedigree  might  be  disputed  was  not  a  controversy  within 
the  meaning  of  the  rule.  In  Walker  v.  Countess  BeaU" 
champ  (a)  Alderson  6.  is  reported  to  have  said :  **  I  still 
think  that  the  commencement  of  the  controversy  must  be 
taken  to  be  the  arising  of  that  state  of  facts  on  which  the 
claim  is  founded,  without  anything  more."  According  to 
that,  the  lis  as  to  heirship  arose  as  soon  as  Jane  Gee  died, 
not  before.  The  ruling  is  said  by  Alderson  6.,  in  the 
course  of  the  argument  in  Davis  v.  Lowndes  in  error  (ft), 
to  have  been  upheld  by  Lord  Cottenham  C.  It  is, 
however,  doubted  in  the  judgment  of  the  Exchequer 
Chamber  in  the  same  case ;  and  in  Eeiify  v.  FitZ' 
gerald  (c)  Lord  St,  Leonards^  after  deliberation,  held 
that  it  was  too  wide  a  definition  of  lis  mota,  and  that 
declarations  made  before  there  was  an  actual  controversy 
were  admissible.  Declarations  of  deceased  persons,  as 
to  matters  of  such  a  public  nature  that  reputation  is 
evidence,  are  admissible,  though  made  as  depositions  in 
a  controverted  suit,  if  the  point  in  controversy  was  not 
the  same ;  Freeman  v.  PkiUipps  {dy  In  reason,  declara- 
tions of  relatives,  made  to  the  Master  asking  for  informa- 
tion, are  no  more  open  to  objection  than  if  they  were 
made  in  answer  to  inquiries  from  any  one  else. 


(a)  6  Car.  ^  P.  552.  561.  (6)  6  M.^  G.  471.  517,  528. 

(c)  6  Irish  Equity  Eeportt,  335.  (</)  i  M.  ^  S.  486. 
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Sir  F.  Kelly^  Watson  and  Spinks,  contra.  The  depo-  1357. 
sition,  made  for  a  specific  purpose^  is  not  the  spontaneous  "j^ 
declaration  of  the  relative ;  it  is  only  when  spontaneous  wjIjid. 
that  the  declarations  are  admissible,  according  to  Zato- 
rence  J.  in  the  Berkeley  Peerctge  Case  (a).  Lord  JSldorif 
in  Whitelocke  v.  Baker  (£),  expresses  the  same  doctrine. 
They  are  admitted,  he  says,  on  the  principle  ^^  that  they 
are  the  natural  effusions  of  a  party,  who  must  know  the 
truth ;  and  who  speaks  upon  an  occasion,  when  his  mind 
stands  in  an  even  position,  without  any  temptation  to 
exceed  or  fall  short  of  the  truth."  And  this  is  cited 
with  approbation  by  Lord  Brougham  C.  in  Monkton  y. 
Attorney  General  (c).  [Lord  Campbell  C.  J.  Do  you 
say  that  the  inquiry  as  to  who  was  to  be  committee  was 
such  a  lis  as  to  render  inadmissible  every  declaration  of 
relatives  made  subsequently ;  or  is  the  objection  confined 
to  those  declarations  made  before  the  Master?]  It 
would  seem  to  be  a  sufficient  controversy  to  render  all 
inadmissible ;  the  moment  Jane  Gee  became  incapable 
of  making  a  will,  it  must  have  been  of  consequence  to 
know  who  was  her  heir  at  law.  [Lord  Campbell  C.  J* 
It  does  not  follow  that  there  was,  in  1806,  any  dispute 
about  it.  If  the  relationship  were  ever  so  undisputed, 
the  inquiry  before  the  Master  would  have  been  directed, 
all  the  same.  It  is  agreed  that  there  was  no  extraneous 
evidence  given  at  the  trial  of  any  dispute  in  1806.]  It 
did  not  appear  that  the  plaintiff's  branch  of  the  family 
had  notice  of  the  proceedings  before  the  Master;  which 
may  be  the  reason  why  the  deposition  was  allowed  to 
pass  uncontradicted. 

Cur,  adv.  vult 

(a)  4  Camp.  409.  (6)  13  r«s.  511.  514. 

(e)   2  Rm$i,^M,  147.  159. 

VOL.   VII.  2    L  K.    &    D, 
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1867.  Lord  Campbell  C.  J.,  in  this  Tenn  {April  27th)y 

G^JJ        delivered  judgment. 

^][^j^  This  was  an  action  of  ejectment  tried  before  my 

brother  fVilles  at  the  Liverpool  Assizes.  Each  party  at 
the  trial  sought  to  make  out  that  he  was  the  heir  at  law 
of  one  Jane  Gee,  a  lunatic,  who  died  in  1854.  The  phuntiff 
gave  prima  ftcie  evidence  of  his  pedigree,  according  to 
which  one  John  Gee  appeared  to  have  been  the  son  of 
Nathaniel  Cree.  According  to  the  defendant's  case,  John 
Get  was  the  son  oiNewman  Gee:  and  in  support  of  hb 
case  he  offered  in  evidence  the  deposition  of  MaarOm, 
Shalleross,  a  deceased  member  of  the  &mily,  made  by 
her  in  a  matter  of  lunacy  in  1806.  This  was  objected 
to  as  inadmissible,  on  the  ground  of  its  having  been 
made  post  litem  motam.  It  appeared  that  a  commission 
of  lunacy  had  been  awarded  against  Jane  Gee  in  1806, 
under  which  she  had  been  found  a  lunatic ;  and,  on  the 
petition  of  some  of  her  relatives,  it  had  been  referred  to 
the  Master  to  inquire  who  was  or  were  a  proper  parson 
or  proper  persons  to  be  appointed  committee  or  com- 
mittees of  the  lunatic,  and  also  who  was  the  heir  at  law 
and  next  of  kin  of  the  lunatic,  to  whom  the  order  of 
reference  directed  notice  to  be  given.  The  reladons 
who  had  petitioned  exhibited  a  state  of  fecta,  and  sop- 
ported  that  state  of  facts  by  certain  depodtions,  and, 
amongst  others,  that  of  MarAa  ShaUcroes.^  We  most 
assume,  on  the  report  of  the  learned  Judge,  that  ^  no 
^spute  appeared  to  have  existed  npon  the  subject  before 
the  death  of  Jane  Gee  in  1854."  The  deposition  having 
been  received  in  evidence,  and  the  verdict  having  passed 
for  the  defendant,  a  rule  for  a  new  trial  was  obtained, 
which  has  been  aigued  before  us,  and  upon  which  we 
have  now  to  give  our  opinion. 


# 
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The  qaestion  is,  whether  the  deposition  received  at        1857. 
the  trial  was  admissible  as  the  declaration  of  a  deceased         ^^ 
member  of  the  family,  in  a  case  of  pedigree.     After        wIrd. 
great  deliberation,  we  think  that  this  deposition  was 
properly  received  in  evidence,  according  to  the  rule  by 
which,  in  cases  of  pedigree,  an  exception  is  made  to  the 
common  doctrine  of  hearsay  not  being  evidence,  and 
the  declarations  of  deceased  members  of  the  family, 
made  ante  litem  motam,  are  receivable. 

The  conditions  under  which  such  declarations  are 
said  to  be  receivable  are,  that  they  have  been  made  by 
deceased  members  of  the  family,  who,  as  such,  are 
supposed  to  have  had  peculiar  means  of  knowledge, 
and  that  they  have  been  made  before  the  arising  of  a 
dispute  or  controversy  on  the  subject  matter  in  question. 
Such  declarations  are  not  excluded,  if  made  ante  litem 
motam,  even  though  made  by  a  person  expecting  that 
the  interest  be  is  speaking  about  will  ultimately  vest  in 
himselC  **  If  no  controversy  existed  at  the  time,  the 
principle  acted  on  is,  that  such  declarations  are  admis- 
sible, though  subject  to  observation ;"  per  Abbott  C.  J. 
in  Doe  dem,  Tilman  v.  Tarver  (a) ;  nor  is  evidence  of  this 
nature  excluded,  if  made  ante  litem  motam,  by  its  being 
made  for  the  purpose  of  proof,  or  of  preventing  future 
disputes,  as  in  the  common  cases  of  entries  made  by 
fathers  of  families.  Another  rule  on  the  subject  is  that, 
to  exclude  testimony  of  this  nature,  the  lis  or  controversy 
must  be  on  the  very  point  in  question ;  and  declarations 
are  not  excluded,  by  reason  of  lis  mota,  if  made  on  a 
collateral  point  to  that  on  which  the  lis  exists.  This 
distinction  was  recognised  in  Freeman  v.  PhxlUpps  (i), 

ta)   Rp,  If  M.  141.  (6)  4  Af.  ^  S.  497. 

2  L  2 
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1857.       where  Bayley  J.  says  that,  if  it  were  necessary  to  go 
Q^        into  the  question  of  Us  mota,  he  thinks  the  distinction 

Ward  correct,  that  when  the  declarations  are  on  the  very  point 
they  are  not  evidence,  but  when  the  point  in  controversy 
is  foreign  to  that  which  was  before  controverted,  there 
never  has  been  a  lis  (within  the  rule),  and,  consequently, 
the  objection  does  not  apply.  It  has,  however,  been 
suggested  that  depositions  taken  in  suits,  from  their 
very  nature  and  purpose,  and  from  the  mode  of  taking 
them,  are  exceptions  to  the  general  rule,  and  are  not 
admissible  as  declarations  of  deceased  members  of 
families  in  matters  of  pedigree;  and  the  expressions  of' 
some  of  the  Judges  in  the  Berkeley  Peerage  Case  are 
cited  in  proof  of  such  an  exception.  We  think,  how- 
ever, that  these  expressions  cannot  be  taken  as  authority 
except  with  reference  to  the  case,  then  before  the 
House,  of  a  lis  mota  on  the  very  point  In  that  case 
it  had  been  thought  proper,  in  the  assumed  state  of 
facts  in  the  questions  proposed  to  the  Judges,  to  state 
distinctly  that  the  fact  in  question  was  disputed  by  C.  D. 
in  the  former  suit  Therefore  the  case  cannot  be  con- 
sidered as  deciding  that  depositions  are  in  no  case  to 
be  received.  All  the  learned  Judges  who  concurred 
in  thinking  that  the  evidence  ought  to  be  rejected 
point  out  the  lis  mota,  dispute  or  controversy,  as 
excluding  the  evidence.  It  is  true  that  Mr.  Justice 
Lawrence^  after  shewing  the  evidence  to  be  excluded 
by  lis  mota,  proceeds  to  say  that  he  is  likewise  of 
opinion  that  *^  no  deposition  can  be  received  in  evidence 
as  a  declaration,  to  prove  a  fact  which  it  was  the  object 
of  that  deposition  to  establish."  If  this  means  a  dis- 
puted fact,  directly  in  issue  between  the  parties,  it  is 
clearly  correct;  but,  if  it  was  meant  to  apply  to  any  fact 
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collateral  to  the  fisict  in  dispute^  or  as  to  which  there  was  1857. 
no  dispute,  it  is  too  large  a  rule  of  exclusion,  and  incon-  q^ 
sistent  with  later  authorities.  The  learned  Judge  points  wIrd. 
out  that,  besides  the  general  danger  arising  from  there 
being  a  lis  or  dispute  on  the  very  point,  there  was  the 
additional  danger  of  the  deposition  being  prepared  with 
the  object  of  proving  the  particular  fact  in  dispute ;  but, 
in  the  case  before  the  House,  the  particular  fact  had  been 
in  dispute  in  the  prior  proceeding.  The  expressions 
of  the  learned  Judge,  and  certainly  the  decision  of  the 
House,  therefore  ought  not  to  be  taken  as  establishing 
the  general  doctrine  that  no  deposition  or  answer  on  oath 
is  admissible  as  the  declaration  of  a  deceased  member 
of  the  family.  In  the  Banbury  Claim  of  Peerage  {a) 
a  bill  in  Chancery  and  the  depositions  were  rejected; 
and  it  has  been  supposed  that  the  Judges  in  that  case 
intended  to  say  that  depositions  in  a  suit  in  Chancery 
could  not  be  received  as  declarations  of  the  deceased 
members  of  a  family  under  the  rule  in  question. 
Besides  the  remark,  however,  that  the  declarations  in 
the  prior  suit  were  in  that  case  probably  subject  to 
objection,  on  the  ground  of  the  very  point  having  been 
in  dispute  in  the  earlier  suit,  it  will  be  found  on 
examination  that  the  Judges  say  no  more  than  that 
the  bill  and  depositions  in  question  were  not  evidence 
either  of  the  facts  or  as  declarations  in  matters  of 
pedigree,  confining  themselves  very  much  to  the  terms 
of  the  question  put  to  them ;  and  they  proceed  to  say 
that  the  statements  in  the  bill  and  depositions  were  no 
evidence  that  the  deponents  were  relations  of  the  family. 

(a)  2  Sel.  N.  P.  765  (lOth  cd.). 


h.'. 
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1857.       Some  of  the  depositions  in  that  case  were  mentioned 
^^        as  not  being  the  depositions  of  members  of  the  £Eunily ; 

^]ij.  whilst  it  is  stated  that  some  of  the  deponents  stated 
themselves  to  be  members  of  the  family ;  and,  there  not 
being  the  necessary  evidence  aKunde  of  their  being 
members  of  the  family,  the  Judges  were  perfectly 
right  in  saying  that  the  depositions  were  not  evidence 
as  declarations  in  a  matter  of  pedigree :  and  they  pro- 
ceed to  say,  in  answer  to  a  subsequent  part  of  the  same 
question,  that  the  statements  in  the  depositions  are  not 
proof  of  the  deponents  being  relations  of  the  family. 
The  answer  appears  in  effect  to  be,  that  neither  the 
bill  nor  the  depositions  in  question  were  evidence ;  and 
that  the  depositions,  purporting  to  be  made  by  members 
of  the  family,  were  not  made  evidence  by  the  deponents 
stating  themselves  to  be  members  of  the  family  without 
proof  of  that  fact  aliunde.  Accordingly,  this  case  has 
always  been  cited  as  shewing  the  necessity  of  proof  of 
the  relationship  aliunde  to  let  in  declaradons  as  the 
declarations  of  deceased  members  of  the  family. 

This  subject  is  ably  treated  by  Mr.  PhUUpps  in  his 
book  upon  Evidence  (vol.  1,  p.  206, 10th  ed.,  by  PkUUpps 
and  Arnold) :  and,  after  examining  his  authorities,  we 
concur  in  the  rule  which  he  there  lays  down.  According 
to  this  rule  the  evidence  in  the  present  case  was  admis- 
sible ;  and  the  verdict  for  the  defendant  founded  upon 
it  ought  not  to  be  disturbed. 

Rule  dischaiged. 
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1867. 


Woodland,  Public  Officer  of  Stuckby's  Bank- 
iNO  Company,  against  Feab. 

I^ONEY  had  and  received.    Plea:  Never  indebted  Ajoiotstock 
The  case  was  tried  before  Channell  Seijt,  at  the  panj  carried  " 
Somerset  Summer  Assizes,  1856.     The  following  state-  ^  niea^^ 
ment  of  the  facts  is  taken  from  the  judgment  of  this  ^om^uL; 

Court  amongst  othen, 

at  G.  and  B. 

**The  plaintiff  sued  as  the  public  officer  of  a  bankino:  1^«  Company 

*  ^  waione;  bat 

Company,  called  Stucket/9  Banking  Company^  which  has  e«ch  branch 

,      ,.  , ,.  ,  -  -  kept  separate 

iMmkmg  estabhshments  or  branches  at  many  of  the  prin-  accounts,  had 
cipal  towns  in  Somersetshire  ;  among  others,  at  Glastan"  tomers,  and  * 
bury  and  Bridgtoater.     The  Company  is  one,  and  has  transacteS*^'^ 
one  public  officer ;  but  each  establishment  has  a  separate  J^ip^^* 
manager,  keeps  separate   accounts,  with  separate  cus-  ^!^"  .  ^'Tj, 
tomers,  and  delivers  out  distinct  cheque  books,  headed  of  a  cheque 

drawn  on  the 

with  the  name  of  the  place  at  which  it  carries  on   G,  branch,  by 

a  person  who 

business.  One  Helyar  kept  an  account  with  the  estab-  kept  an  ac 
lishment  at  Glastonbury^  and,  having  to  make  a  payment  got  cash  for  it 
to  the  defendant  of  392.,  paid  him,  on  the  17th  of  the  branch. '  The 
month,  a  cheque  for  that  amount  drawn  on  the  Glastanr  wiSout  uSies 
bury  establishment  The  defendant,  being,  at  the  time  S^^^^LSh 
of  receiving  it,  in  the  neighbourhood  of  Bridgwater^  ^^^J^'ytx^^ 
presented  it  on  the  same  day  there ;  he  was  known  to  the  it  was  cashed 

the  balance  in 
tiie  G,  branch 
to  the  credit  of  the  drawer  exceeded  the  amount  of  the  cheque ;  but  when  it  arrived  at  G» 
that  balance  had  been  paid  away,  and  the  cheque  was  dishonoured. 

The  Company  haying  sued  for  money  had  and  receiTod,  on  the  ground  of  failure  of 
consideration. 

Held :  that  they  were  entitled  to  recoTer,  as  the  B,  branch  could  not,  under  the  circum- 
stances, be  considered  as  honouring  the  cheque,  nor  as  purchasing  it,  but  as  tiking  it  from 
defendant  on  his  credit,  as  they  might  have  done  a  cheque  drawn  on  any  other  £nk :  Uie 
circumstance  that  the  banks  at  G,  and  B,  were  branches  of  the  same  Company  being,  for 
this  purpose,  immaterial. 
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1857.  officers  there ;  and  they  gave  bim  cash  for  it:  the  cheque 
WooDLAKD  was  sent  by  the  first  post  to  the  Glastonbury  establish- 
FkIb.  ment,  where  it  was  delivered  in  the  course  of  the  18th; 
on  the  morning  of  that  day  Helyar  bad  a  balance  there 
in  his  favour  oi2\ly  which  had  been  drawn  out  before 
the  cheque  arrived;  and  the  cheque  was  accordingly 
refused  payment."  The  learned  Judge  directed  a 
verdict  for  the  defendant,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  for  392.,  the  amount  claimed 

Kingldke  Serjt.,  in  the  ensuing  Term,  obtained  a  rule 
Nisi.  Montague  Smith  and  F.  Edwards^  in  Hilary  Term, 
shewed  cause  (a) ;  and  Kinglake  SeijL  and  J.  D.  Cole- 
ridge  were  heard  in  support  of  the  rule.  The  course  of 
the  argument  sufficiently  appears  from  the  judgment. 
In  addition  to  the  authorities  mentioned  in  the  judgment, 
they  referred  to  Boyd  v.  Emmerson  (b)  and  Bank  of 

England  v.  Newman  (c). 

Cur.  adv.  vuli. 

Lord  Campbell  C.  J.,  in  this  Term  {April  27th), 
delivered  judgment. 

This  was  a  rule  to  enter  a  verdict  for  the  plaintiff 
under  the  following  circumstances.  [His  Lordship  then 
stated  the  facts  as  ante,  p.  519,  and  proceeded.] 

The  action  was  for  money  had  and  received.  It  was 
not  contended,  in  the  argument  before  us  on  behalf  of 
the  defendant,  that  the  transaction  between  the  defend- 
ant and  the  establishment  at  Bridgwater  could  be  con- 
sidered a  sale  of  the  cheque  outright ;  in  which  case  the 

(a)  On  January  2«th.     Before   Lord    CampbeU  C.  J.,   Cokridge  and 
H'igktmoH  Js. 
(*)  2  A,^  E.  184.  (.)  I  l^l    /?rty«   <»2. 
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doctrine  of  caveat  emptor  might  have  applied  in  the  1857. 
absence  of  fraud;  nor  was  it  contended,  on  the  part  of  woodlahd 
the  plaintiff,  that,  if  this  were  a  case  of  a  banker  paying  p^ 
a  stranger  the  cheque  of  his  customer,  supposing  he  had 
funds,  and  afterwards  finding  out  that  he  had  not,  the 
banker  could  recover  back  the  money,  there  being  no 
fraud  in  the  stranger.  This  was  the  case  here  as  con- 
tended by  the  defendant.  But  the  plaintiff  insisted  that, 
as  reganied  the  separate  customers,  the  different  esta- 
blishments were  in  the  nature  of  separate  companies ; 
that  Helyar  kept  no  account  at  Bridgwater^  could  draw 
no  cheques  on  that  establishment,  and  that  he  and  it 
did  not  stand  in  the  relation  of  banker  and  customer : 
that  the  cheque  in  question  therefore  must  be  considered 
as  having  been  cashed,  not  on  Helyar"^  credit,  or  by  his 
agent,  but  on  the  credit  of  defendant ;  and  that,  as  there 
were  no  laches  on  the  part  of  the  Bridgwater  establish- 
ment, the  case  was  precisely  within  the  authority  of 
Timmins  v.  Gibbins  (a).  It  appears  to  us  that  this  is 
the  true  view  of  the  case :  the  cheque  was  not  drawn  on 
the  banking  Company  generally,-  but  on  the  banking 
Company  at  Glastonbury ;  and  this,  coupled  with  the 
jbct  that  Helyar  kept  his  account  and  his  balance  only 
there,  shews  that  the  Bridgwater  establishment  was  not 
bound  to  honour  his  cheque  (even  supposing  he  had 
assets  at  Glastonbury)^  as  a  banker,  under  the  same  cir- 
cumstances, as  to  assets,  is  bound  to  honour  the  cheque 
of  his  customer.  To  hold  that  the  customer  of  one 
branch,  keeping  his  cash  and  account  there,  has  a  right 
to  have  his  cheques  paid  at  all  or  any  of  the  branches, 
is  to  suppose  a  state  of  circumstances  so  inconsbtent 

(tt)  IB  Q.  ^.7*22. 
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1857.  ^ith  any  safe  dealing  on  the  part  of  the  banker,  that  it 
WooDLAHD~  CAiuiot  be  presumed  withoat  direct  evidence  of  such 
lyj;^  an  agreement;  and  the  giving  on  the  one. hand,  and 
accepting  on  the  other,  of  a  limited  cheque  book^  seems 
intended  to  guard  against  such  an  inference.  The  case 
of  Clode  V.  Bayley  {a)  shews  that  the  different  branches 
of  the  same  establishment  may  be  indorsers  from  one  to 
the  other,  and,  in  case  of  dishonour,  that  notice  need 
not  be  given  direct  to  the  principal  establishment  branch, 
but  that  each  branch  in  succession  is  entitled  to  notice. 
They  are  therefcnre,  for  certain  purposes,  distinct 

If,  then,  Helyar  is  not  to  be  taken  to  have  drawn  the 
cheque  on  the  Company  simply,  or  on  the  Brkfywaier 
branch  separately*  and  had  no  au;thority  to  draw  on 
either,  so  as  to  enforce  payment,  we  thmk  the  Bridff^ 
water  branch  cannot  be  properly  considered  to  have 
paid  the  cheque  as  his  bankers,  or  on  his  credit ;  and,  if 
so,  they  must  have  paid  it  on  the  credit  of  the  defendant, 
as  much  as  if  they  had  given  him  change  for  a  bank 
note,  both  parties  believing  it  to  be  genuine ;  in  which 
case,  if  it  turned  out  to  be  forged  and  worthless,  an 
action  might  clearly  be  maintained  to  recover  back  the 
money  advanced.  We  therefore  think  the  rule  should 
be  absolute. 

Rule  absolute. 

(a)  12  M,  ^  W.  51. 
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MoRAN  against  Jones.  A^un// 

THIS  was  a  special  case  stated,  for  the  opinion  of  the  A  cue  without 
pletdiofft,  ba- 

Courty  without  pleadings,  by  order  of  Coleridge  J.      tween  the 
The  &cts  of  the  case  were  as  follows.  the  under- 

The  plaintiff  is  the  sole  owner  of  the  ship  TVibtme,  of  Jolicron'chtr- 
Saint  John,  New  Brunswicky  which  is  a  large  vessel  of  JJJji JjJ^on 
1 122  tons  register.  7^*?^  *5®  '^'^' 

^  lowing  facts 

The  defendant  is  an  underwriter  in  Liverpooh  *^^!|P^- 

On  22d  May  1856  plaintiff  entered  into  a  charter  was  chartered 

to  proceed 

party  with  Messrs.  Anthony  Gibbs  ^  Sons,  of  London,  from  Liverpool 
merchants,  whereby  he  chartered  his  said  ship  TVibune  poA  imd^ere 
to  them,  to  bring  home  a  cargo  of  guano  firom  The  caivolfor""' 
Chincae,  on  the  coast  of  Peru.  ^l^r^T 

The  terms  of  this  charter  party,  so  far  as  they  are  thehome 

caivo.    She 

material  to  the  present  case,  are  as  follows.  took  on  board 

,  ,  an  outward 

The  vessel  was  to  proceed  in  ballast,  direct  firom  cargo  and 
Liverpool  to  CalJao,  Peru,  there  to  receive  orders  to  load  was  driren  on 
a  cargo  of  guano  at  The  Chinca  Islands.     After  com-  ttormnMr* 

Liverpool  t 
and  the  cargo 
was  rescued  from  her,  and  carried  to  Liverpool,  and  there  warehoused;   the  ship  still 
remaining  ashore  in  a  situation  of  p«riL     Some  days  afterwards  the  ship  was  got  off  and 
taken  to  Liverpool,  where  she  was  repaired,  and  again  took  the  cargo  on  board  and  proceeded 
on  her  TOjage. 

It  was  a^^ed  between  the  parties  in  the  case  that  the  freight  was  to  be  taken  as  liable 
to  contribute  to  general  average ;  and  the  question  for  the  Gout  was,  only,  whether  the 
ezpenoes,  incurred  after  the  ewtda  were  in  Liverpool,  in  setting  the  ship  ofl^  without  which 
she  could  not  have  proceeded  on  her  f  oyage  or  earned  the  chartered  freight,  were  general 
a? erage  to  which  ship,  freight  and  cargo  were  to  contribute ;  or  were  raaigeable  to  ship 
alone ;  or  were  chargeable  on  any  other  principle. 

Held :  that,  as  the  ship  and  freight  were  both  in  peril  and  both  saved,  the  freight  must 
contribute  as  well  as  the  ship,  supposing  the  cargo  not  to  contribute. 

But  the  Court  drew  the  imerenoe  of  fact  that  the  whole  saring  of  the  cargo  and  ship  was 
one  continued  transaction  :  and,  on  that  hypothesis, 

Held :  that  the  ezpences  were  general  average  to  which  ship,  freight  and  cargo  must 
contribute. 
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1857.       pleting  her  loading  of  guano,  and  obtaining  the  necessary 
ll^j^^jj       clearance,  the  vessel  was  to  bring  the  cargo  of  guano  to 

JoHBs  *  P^^  ^^  ^^®  United  Kingdom,  calling  at  Cork  for 
orders,  unless  ordered  to  a  port  direct  at  Callao.  The 
freight  was  to  be  paid  at  the  rate  of  4/.  lOs.  per  ton. 
800A  was  to  be  advanced  the  master  on  account  of 
freight  at  Callao ;  and  the  residue  of  the  freight  was  to 
be  paid  on  the  vessel's  arrival  at  her  port  of  discharge. 
(A  copy  of  the  charter  party  accompanied  the  case.) 

On  the  vessel  completing  the  voyage,  the  freight 
under  this  charter  party  would  amount  to  about  6750^ 

With   the   consent   of   the    charterers,   the    plaintiff 
shipped  on  freight  from  other  parties  a  small  quantity  of 
goods  for  Callao,  the  value  of  which  was  about  600/. 
And,  laden  with  these  goods,  and  about  800  tons  of 
ballast,  the  vessel,  on  7th  July  1856,  set  sail  from  Liver- 
pool to  Callao  in  performance  of  the  voyage  mentioned 
in  the  charter  party.     The  ballast  was  intended  solely 
for  the  outward  voyage,  and  was  to  be  discharged  at  71ie 
Chinca  Islands,  so  that  the  vessel  might  load  her  home- 
ward cargo,  which  did  not  require  any  ballast. 

On  24th  June  1856,  plaintiff,  by  his  agents  Messrs. 
MUler,  Houghton  Sf  Company,  effected  a  policy  of  in- 
surance on  freight,  in  their  ordinary  form,  for  3,500/., 
at  and  from  Liverpool  to  The  Chinca  Islands,  and  during 
thirty  days  stay  there,  with  leave  to  call  at  Callao  for 
any  purpose;  on  chartered  freight  valued  at  6750/.  (A 
printed  copy  of  this  policy  was  annexed.)  The  defend- 
ant subscribed  this  policy  as  an  underwriter  in  200/. 

The  vessel,  shortly  after  she  sailed  from  Liverpool,  and 
on  7th  July,  encountered  a  heavy  storm,  and  was  forced 
to  anchor  near  the  East  Hoyle  Bank,  near  the  entrance 


Jones. 
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of  that  port.  To  relieve  her,  the  foremast  was  cut  away;  1857. 
but  she  drove,  and  got  fixed  firmly  on  the  bank.  The  u^Zls 
narrative  of  what  followed  is  thus  given  in  the  average 
stater's  adjustment,  which,  it  is  agreed,  b  accurate  in 
facts. 

*'  The  sea  made  a  complete  breach  over  her;  and  she 
continued  to  strike  heavily,  straining  and  twisting  very 
much.  At  noon  on  the  8th,  she  floated  and  drove 
further  on  the  bank,  and  struck  very  heavily,  the  decks 
rising  about  two  feet  each  time  that  she  struck.  On  the 
9th,  the  weather  being  more  moderate,  assistance  was 
procured  from  Liverpooly  and  men  employed  saving  the 
wreck  firom  alongside,  and  the  materials  of  the  ship, 
which,  with  some  goods  belonging  to  the  shipowner, 
which  had  been  entrusted  to  the  master,  were  all  sent 
in  lighters  to  Liverpool  On  the  14th,  a  stream  anchor 
was  carried  out;  the  ship  was  afterwards  scuttled;  and 
about  300  tons  of  ballast  were  thrown  overboard ;  and 
then  the  ship,  being  kept  firee  by  pumping,  floated. 
The  stream  anchor  and  cable  were  then  shipped ;  and 
the  vessel  was  taken  in  tow  by  two  steamers,  and  was 
anchored  in  the  river  Mersey,  On  her  arrival  back  in 
that  port,  the  remainder  of  her  ballast  was  discharged ; 
and  she  was  placed  in  a  graving  dock  for  repairs.  When 
the  repairs  were  completed,  the  vessel  was  again  fully 
ballasted ;  the  goods  were  reshipped ;  and  she  agun  set 
sail  on  her  voyage." 

The  plaintiff  submitted  the  papers  to  his  average 
adjuster,  to  apportion  the  general  average  amongst  the 
various  interests. 

This  adjustment,  it  is  agreed,  is  accurate  in  its  facts 
and  figures.     (The  adjustment  was  to  be  in  Court ;  and 
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1857.  either  party  might  refer  to  it ;  and,  if  required,  it  was  to 
UoKAx  be  produced  to  the  Court ;  but  no  reference  was  in  feet 
Jom       made  to  it,  all  that  was  material  being  stated  in  the  case.) 

By  the  adjustment,  it  appears  that  the  total  disburse- 
ments were  63347.  I6s.  7(L  Of  these,  64321  Us.  Id.  were 
in  respect  of  expences  incurred,  after  the  goods  were 
disdiaiged,  in  order  to  get  the  ship  off.  The  expences, 
exclusive  of  this  sum  of -643/1  Us.  Idl,  amount  to 
6691/.  6s.  6dL  In  this  latter  sum  of  569  U.  6s.  6d.  are 
included  the  expences  of  repairing  the  damages  done  to 
the  vessel  arising  from  the  general  average  act  of  cutting 
away  the  foremast,  and  those  of  repairing  the  damages 
arising  from  involuntary  casualties,  and  all  the  expences 
of  replacing  the  ballast  thrown  into  the  sea,  and  of  dts- 
chaiging  the  remainder  of  the  ballast  in  Lherpaol.  The 
former  sum  of  643^  Us.  Id.  includes  the  expences  of 
repairing  the  damage  occasioned  by  the  scuttling  the 
vessel  after  the  goods  were  taken  out  of  her,  and  those 
of  getting  the  ship  off  the  shoal,  including  those  of 
discharging  the  ballast  there  thrown  overboard  after  the 
goods  were  in  Liverpool. 

In  apportioning  the  loss,  the  average  adjuster  has 
stated  that  the  portion  of  the  sum  of  569 17.  6s.  6d., 
which  is  chargeable  to  general  average,  amounts  to 
1528il  Is.  Id.',  and  it  is  not  intended,  in  this  case,  to 
raise  any  question  as  to  the  propriety  of  this  part  of  the 
adjustment 

With  respect  to  the  other  sum  of  6437.  Us.  1(7.,  two 
apportionments  have  been  made  in  the  adjustment. 
The  first  has  been  made  on  the  principle  of  charging  the 
643il  Us.  \d.  to  general  average,  so  as  to  make  the  whole 
sum,  to  be  made  good  by  general  contribudon  by  the 
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ship,  cargo  and  freight,  be  21977. 17 s.  Sd.  made  up  as        1857. 
foUowsL 


£26     5     0 
1528     1     7 

£1654    6    7 

MOAAX 
JONKB. 

«                        • 

Together 

Ezpences  incurred  after  the  caigo  was 
discharged         •  .  •  643  11     1 

Total    £2197  17    8 

The  other  apportionemnt  was  made  on  the  principle 
of  charging  the  sum  of  6437.  lis.  Id.  to  ship  and  not  to 
general  average,  so  as  to  make  the  sum  to  be  made  good, 
by  general  contribution  by  the  ship,  cargo  and  freight, 
be  only  15547.  6s.  Id. 

On  the  first  apportionment,  the  percentage  on  this 
policy  is  157.  Is.  9d.  per  cent  On  the  second  appor- 
tionment it  is  117.  ISs.  4^(L  per  cent. 

It  is  admitted  that  the  ship  could  not  have  been  got 
off  and  completed  her  voyage  unless  these  various 
expences  had  been  incurred. 

The  defendant  admits  that  the  freight,  under  the 
charter  party  referred  to,  was  an  insurable  interest,  and 
that  he  is  liable  to  some  amount  of  general  average : 
but  he  contends  that  all  expences  incurred  in  getting 
the  ship  off  the  ground  after  the  goods  on  board  the 
ship  were  landed  and  warehoused  fall  on  the  ship  alone ; 
and  that,  as  an  underwriter  on  freight  only,  he  is  not 
liable  for  any  part  of  those  expences. 

The  question  for  the  opinion  of  the  Court  is: 
Whether  the  defendant  is  liable  to  contribute  to  the 
expences  incurred  in  getting  the  ship  off  the  ground 
after  the  cargo  was  discharged  and  safely  landed,  or 
any  and  which  of  such  expences.     If  either  of  the 
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1867.       apportionments  above  stated  is,  in  the  opinion  of  the 
^£^^       Court,  right  in  principle,  the  parties  have  agreed  to  act 

J011S8.  "P^*^  ^^^^  ^  neither  is  right  in  the  opinion  of  this 
Court,  the  parties  have  agreed  that  the  average  statement 
shall  be  readjusted  according  to  the  principles  to  be 
laid  down  by  the  Court,  by  an  average  adjuster  in 
LiverpooL  (The  case  then  contained  an  agreement  as 
to  payment  of  costs  in  the  several  events.) 
The  case  was  argued  in  this  Term  (a). 

Broun^  for  the  plaintiff.  It  being  admitted  that  some 
of  the  expences  are  general  average  to  which  the 
freight  must  contribute,  the  question  is  to  how  much 
of  the  expences  the  contribution  is  to  extend,  and 
on  what  principle  it  is  to  be  estimated.  In  Job  v. 
Langton  (h)  a  cargo  was  necessarily  discharged  for  the 
purpose  of  getting  off  a  ship  which  had  got  on  shore ; 
and  the  cargo  was  warehoused  on  land.  Afterwards  the 
ship  was  got  off  by  the  application  of  fresh  means ;  and 
(as  was  taken  for  the  purposes  of  the  case)  the  cargo  was 
reshipped  in  her  and  forwarded  to  its  destination ;  it 
was  held  that  the  cargo  was  not  to  contribute  to  the 
general  average  on  so  much  of  the  expence  of  getting 
the  ship  off  as  was  incurred  after  the  cargo  was  in  safety. 
There  the  part  of  the  expences  in  question  was  incurred 
separately  and  distinctly  from  those  incurred  in  getting 
out  the  cargo,  and  not  at  all  for  the  purpose  of  saving 
the  cargo  which  had  ceased  to  be  in  peril:  it  was 
incurred  exclusively  for  the  purpose  of  saving  the  ship. 
Here   the   whole  is   one   continuous   operation,  which 

(a)  April  21  St.      Before  Lord   CampbtU  C.  J..   Wightman,    Erie  and 
Crompttm  Js. 
(Jb)  6  E,^  B.  779. 


XX.  VICTORIA.  529 

commenced  before  the  goods  were  landed,  and  the  1867. 
expences  in  respect  of  which  cannot  therefore  be  Uorj^ 
separated  into  distinct  portions.  In  such  a  case  the  joneb. 
goods  must  contribute  to  the  general  average  upon  all 
the  expences  of  the  preservation,  as  was  decided  in 
the  Supreme  Court  of  Pennsylvania  ;  Bevan  v.  Bank  of 
The  United  States  (a).  No  doubt  it  would  be  otherwise 
where  the  goods  werq  taken  out  merely  for  the  purpose 
of  saving  them,  as  was  the  case  in  Bedford  Commercial 
Insurance  Company  v.  Parker  {b\  decided  in  the  Supreme 
Court  of  Massachusetts :  that  state  of  things  does  not 
appear  on  the  facts  of  this  case:  on  the  contrary,  the 
object  of  detaching  the  goods  was  to  save  the  whole. 
[Lord  Campbell  C.  J.  Had  the  goods  remained  on 
board,  they  would  of  course  have  been  liable  to  con- 
tribute to  the  general  average :  you  will  say  that  these 
goods  virtually  were  on  board.]  It  might  be  so  put 
The  case  shews  a  series  of  connected  steps  taken  to 
carry  out  the  adventure.  Then,  next,  it  is  clear  that 
the  chartered  freight  was  in  risk,  and  must  contribute ; 
Williams  v.  The  London  Assurance  Company  (c).  The 
freight  is  in  fact  part  of  the  value  saved.  The  expence 
of  getting  the  ship  off  the  shore  is  clearly  matter  of 
general  average;  MoUoy  De  Jure  Maritimo,  Book  n. 
ch.  6.  s.  12.  [liord  Campbell  C.  J.  Do  you  find 
any  case  in  the  books  where  there  has  been  a  con- 
tribution to  the  general  average,  no  goods  being  on 
board?  Setting  aside  the  insurance,  there  would  be 
but  one  interest.]  Supposing  the  owner  of  the  ship 
to  be  in  fact  the  owner  of  the  goods,  there  would  be 
only  one  interest ;  yet  that  could  not  lumish  a  defence 

(a)  4  WharUm,  301.  {b)  2  Pickering,  1. 

(c)  ]  M,^  S.  318. 

VOL.    VII.  2    M  B.    &   II. 
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1857.  for  the  underwriter  on  goods  against  a  claim  for  general 
-^Qjj^  average  in  respect  of  them.  [Crampton  J.  It  is  not 
then  the  case  of  one  party  suffering  for  another.  But 
perhaps  the  general  average,  insured  in  the  policy,  may 
be  taken  to  include  the  case  where  all  is  in  one 
hand.] 

Blackburn^  contri.  The  master,  in  warehousing  the 
goods,  must  be  taken  to  have  acted  for  the  benefit  of 
the  owner  of  the  goods.  After  the  warehousing,  the 
owner  of  the  goods  ceased  to  have  an  interest  in  the 
preservation  of  the  ship.  It  is  true  that  the  goods  were 
in  fact  afterwards  reshipped;  and  it  may  perhaps  be 
inferred  as  a  fact  that  the  intention,  when  they  were 
warehoused,  was  to  reship  them  if  possible.  But  the 
hypothesis  on  which  Job  v.  Laryton  (a)  was  decided 
was  that  the  goods  were  reshipped  in  the  original  ship : 
yet  there  it  was  held  that  they  were  not  to  contribute 
to  the  general  average  in  respect  of  expences  incurred 
after  they  were  landed.  The  fact  that  the  ship  and 
fireight  belonged  to  one  person  probably  makes  no  differ- 
ence ;  an  average  adjuster  in  practice  always  apportions 
general  average  between  the  three  items  of  ship,  cargo 
and  freight,  as  if  the  three  belonged  to  three  different 
owners.  But  it  is  only  by  the  Rhodian  law  that 
general  average  can  be  claimed;  and  by  it  there  can 
be  no  general  average  unless  the  whole  are  at  risk,  and 
the  whole  saved.  If  part  of  the  adventure  only  is  at 
risk,  the  parties  must  stand  on  the  English  common 
law,  by  which  there  is  no  contribution;  Mouses  Caseiji). 
Here  the  goods  were  no  longer  endangered,  though  the 

(a)  6  E.  ^  B.  779.  (6)  12  E^  63. 
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adventure  was.  IBroun  referred  to  Diff.  Lib.  xnr.  Tit  il,  1857. 
De  Lege  Rhodid  de  Jactu^  sect  2,  §  2.  "  Placuit  omnes,  i^qrah 
quorum  interfuisset  jacturam  fieri,  conferre  oportere,  quia  Johbs. 
tributum  observatse  res'*  [ob  servatas  res  ?]  **  deberent.*^ 
The  adventure  was  as  much  in  peril  in  Job  7.Lanfftan(a) 
as  here.  What  happened  after  the  goods  were  saved, 
though  necessary  to  enable  the  ship  to  earn  freight,  was 
not  more  so  than  the  repairs  of  the  ship.  In  PhiUips^s 
Treatise  On  the  Law  of  Insurance^  ch.  xv.  sect.  2.  art 
1312.,  it  is  said :  *^  The  expence  of  discharging  the  cargo 
to  get  a  vessel  afloat  that  has  been  accidentally  stranded, 
and  that  of  reloading  the  cargo,  and  the  other  expences 
requisite  to  enable  the  vessel  to  proceed  on  the  voyage, 
except  those  of  making  repairs,  are  in  practice  brought 
into  general  average,  where  the  vessel,  after  being  got 
ofl;  proceeds  with  the  same  cargo.  But  in  case  the 
lightening  of  the  vessel  does  not  make  her  float,  and 
other  means  are  necessarily  resorted  to  for  this  purpose, 
such  as  buoying  the  vessel  with  casks,  or  making  a 
channel,  the  expences  incurred  on  the  vessel  after  the 
cargo  is  landed  are  incurred  for  the  benefit  of  the  vessel, 
that  she  may  be  able  to  earn  ft^ight,  and  arc  not  any 
more  properly  the  subject  of  general  contribution  than 
the  repairs  of  the  vessel." 

But,  if  the  Court  think  that  the  goods  were  still  so  far 
participators  in  the  adventure  as  to  make  the  subsequent 
expences  general  average,  those  interested  in  the  goods 
ought  to  contribute  to  it,  and  so  far  diminish  the  liability 
of  the  underwriter  on  ft-eight 

Brouriy  in  reply.     [Lord  Campbell  C.  J.     You  cannot 

(a)  6  E,^  B.  779. 
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1857.  say  that  there  is  a  general  average  for  contributing  to  all 
Moras  ^^^^  "^  necessary  to  enable  the  ship  to  complete  her 
JoNKB  voy*^  •  where  do  you  draw  the  line  ?]  The  expences 
here  were  extraordinary  expences,  to  relieve  the  vessel, 
cargo  and  adventure  from  peril  Such  a  case  is  referred 
to  in  Kentz  Com.  Vol.  in.  p.  236.  (Part  v.  Lect.  47.): 
"  If  the  expence  of  the  repairs  would  not  have  been 
incurred  but  for  the  benefit  of  the  cargo,  and  might 
have  been  deferred  with  safety  to  the  ship,  to  a  less 
costly  port,  such  extra  expence  is  general  average." 

[Lord  Campbell  C.  J.  So  far  as  respects  the  liability 
of  the  freight  to  contribute  to  these  expenses,  we  are 
prepared  to  give  our  opinion  now :  but  as  to  the  cargo 
we  wish  to  take  time  for  consideration.] 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  we  never  doubted  that  the  defendant,  as 
underwriter  on  the  freight,  was  liable  for  a  contribution 
to  general  average  in  respect  of  the  sum  of  64321  lis.  Id,, 
the  expences  incurred  in  order  to  get  the  ship  off  from 
the  bank  on  which  she  was  stranded,  whether  the  goods 
were  or  were  not  liable  to  contribute  to  this  portion  of 
the  loss.  "  It  is  admitted  that  the  ship  could  not  have 
been  got  off  and  completed  her  voyage  unless  these 
various  expences  had  been  incurred."  Therefore,  without 
these  expences,  there  would  have  been  a  total  loss  of 
the  freight,  amounting  to  the  sum  of  6760L  Even  if 
the  goods  were  not  liable  to  contribute,  on  the  ground 
that  they  were  not  exposed  to  any  peril  when  these 
expences  were  incurred,  still  the  freight,  which  was  then 
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exposed  to  peril  and  has  been  saved,  ought  to  contribute  1857. 
as  if  there  never  had  been  any  goods  on  board,  and  the  uora^s 
ship  had  sailed  from  Liverpool  to  Callao  in  ballast. 
Usually,  where  there  is  a  general  average,  ship,  freight 
and  goods  all  contribute  to  it :  but,  if  there  be  no  goods 
on  board,  and,  by  a  voluntary  sacrifice,  ship  and  freight 
are  saved  from  a  common  peril,  the  freight  ought  rate- 
ably  to  contribute  to  the  loss:  and,  where  there  are 
separate  insurances  on  ship  and  freight,  the  calculation 
must  .be  made  as  to  the  amount  of  the  contribution  by 
each,  although  the  whole  of  the  freight  which  was  in 
peril  is  to  be  received  by  the  owner  of  the  ship,  and 
without  insurance  the  whole  of  the  loss  would  fall  upon 
him. 

But  the  sum  for  which  this  defendant  is  liable  will 
depend,  to  a  certain  degree,  upon  the  question,  whether, 
under  the  circumstances  stated,  these  goods  are  to  con- 
tribute in  respect  of  the  643Z.  \\s.  Id.  And,  upon  this 
question,  likewise,  we  are  bound  to  give  our  opinion.  The 
goods  had  been  taken  from  the  ship  and  put  on  board 
a  lighter  before  these  expences  were  incurred ;  and,  if 
this  had  been  a  separate  operation,  by  which  they  were 
intended  to  be  saved  for  the  benefit  of  the  owner  of  the 
goods,  we  should  have  thought  (as  in  Job  v.  Langton  (a)  ) 
that  the  goods  were  not  liable  to  contribute  to  the 
expences  subsequently  incurred.  Looking,  however,  to 
the  facts  stated  in  this  special  case,  it  seems  to  us  that 
the  act  of  putting  the  goods  in  the  lighter  was  only 
part  of  one  continuous  operation,  viz.  getting  the  ship 
off  the  bank  on  which  she  was  stranded,  and  sending 
her  to  Liverpool^  where  she  might  be  repaired  with  a 

(a)  %  E.^  B.  779. 
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1857.  ^^®^  ^^  prosecute  the  original  adventure.  When  she  got 
^^^^  to  Liverpool,  the  operation  of  saving  her  from  shipwreck 
was  completed;  and  the  whole  expence  of  the  repairs 
fell  upon  the  owner  as  owner  and  must  be  borne  by 
him  in  that  capacity,  or  by  the  underwriters  on  the 
ship:  but  the  expences  of  this  continuous  operadon, 
for  the  common  benefit  of  ship,  goods  and  freight,  are 
the  subject  of  a  general  average.  In  Job  v.  Langton  (a) 
we  considered  that  the  goods  had  been  saved  by  a 
distinct  and  completed  operation,  and  that  afterwards 
a  new  operation  b^an  which  could  not  be  properly 
distinguished  from  the  repairs  done  to  the  ship  to  enable 
her  to  pursue  the  voyage.  *^  The  steam  tug  did  no  work 
at  the  ship/'  and  does  not  appear  to  have  been  engaged, 
*' until  after  the  cargo  was  landed,  and  the  coals  and 
ballast  taken  out  of  her."  In  giving  judgment,  the 
Court  there  observed :  *^  The  employment  of  the  steam 
tug,  and  the  cutting  of  the  channel  by  which  the  ship 
was  rescued,  cannot,  as  was  contended  for,  be  part  of 
the  same  operation  as  the  unloading  of  the  carga" 
*^  Under  the  circumstances  stated,  after  the  cargo  had 
been  safely  discharged  and  warehoused,  it  does  not  even 
appear  that  it  was  for  the  advantage  of  the  owner  of 
the  cargo  that  TTie  Snowden  should  be  got  off  the  strand 
and  repaired.*'  '^  The  owner  of  the  ship,  after  the  cargo 
was  discharged,  appears  to  us  to  have  done  nothing 
except  in  the  discharge  of  his  ordinary  duty  as  owner, 
and  for  the  exclusive  benefit  of  the  ship."  But,  in  the 
case  on  which  we  have  now  to  adjudicate,  the  goods 
were  put  into  a  lighter  by  the  master  of  the  ship  along 
with  materiab  of  the  ship  saved  fix>m  the  wreck ;  and 

(a)  6  E.^  B.  779. 
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they  remained  in  the  custody  and  under  the  controul  of        1867. 
the  master  till  the  ship  was  repaired,  when  they  were        ^oran 
reloaded  in  the  ship  and  carried  forward,  without  any        johes. 
interference  by  the  owner  of  the  goods,  to  their  destined 
port.     Unless  it  had  been  intended  that  an  operation 
should  be  undertaken  and  completed,  by  which  both 
ship  and  goods  should  be  rescued '  from  the  peril  to 
which  they  were  exposed,  nothing  might  have  been 
done,  and  the  goods  might  have  perished.     Because 
the  goods  happened  to  be  saved  in  the  earliest  part  of 
the  operation,  this  can  be  no  suflScient  reason  for  saying 
that  they  ought  not  to  contribute  to  all  the  expences  of 
the  operation  which  contemplated  the  benefit  of  all  the 
interests  imperilled  by  the  stranding. 

We  are  glad  to  find  that  this  distinction  (which  we 
had  in  view  in  Job  v.  Langton  (a)  )  is  recognised  and 
sanctioned  by  decisions  in  the  United  States  of  America^ 
which,  upon  such  subjects,  we  always  regard  with  the 
highest  respect 

The  result  is  that,  in  our  opinion,  the  first  apportion- 
ment proposed  by  the  average  settler  is  right,  on  |the 
principle  of  charging  the  643/.  Ws.  \d.  to  general 
average,  so  as  to  make  the  whole  sum  to  be  contributed 
by  ship,  cargo  and  freight  amount  to  2197/.  lis.  Sd. 

Judgment  accordingly. 

(a)  6S,^B.  779. 
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TkufMdas,,  REGUL^  GENERALES 

April  23d.  Y 

The  following  rules  were  read  in  Court  on  this  day. 

It  is  ordered  that  plaintifls  suing  in  contract  for  202. 
or  less  may,  if  they  claim  costs,  indorse  on  the  writ  of 
summons  the  following  notice : 

^  Take  notice,  that  if  judgment  be  signed  for  default 
of  appearance,  the  plaintiff  will  without  summons  apply 
to  a  Judge  for  his  costs  of  suit,  unless  before  such  judg- 
ment you  shall  give  notice  to  him  or  his  attorney  that 
yon  intend  to  oppose  such  application." 

And  it  is  further  ordered,  that  if  the  defendant  give 
such  nodce,  the  plaintiff  shall  proceed  by  summons  and 
order. 

But  if  the  defendant  give  no  such  notice,  the  plaintiff 
may  produce  such  indorsement  to  a  Judge  at  Chambers 
for  an  order  for  costs,  ex  parte,  and  if  the  Judge  shall 
sign  his  name  to  the  indorsement,  such  signature  shall 
be  an  order  for  costs,  and  the  Master  may  tax  them 
thereon  accordingly.  In  case  of  any  application  for 
costs  without  such  indorsement,  the  plaintiff  shall  not 
be  entitled  to  more  costs  than  if  he  had  made  such 
indorsement,  unless  a  Judge  shall  otherwise  order. 

ENTRY  OF   SATISFACTION   ON  JUDGMENTS. 

Upon  a  satisfaction  piece,  duly  signed  and  attested 
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in  accordance   with    the  80th   rule  of  Hilary  Term        i857. 
1853  (a),  being  presented  to  the  clerk  of  the  judgments       bboul^ 
of  the  Masters  in  the  Court  in  which  the  judgment  has    ^^*»^i*»- 
been  signed,  he  shall  file  the   same  and    enter  satis- 
faction in  the  judgment  book  against  the  entry  of  the 
said  judgment,  and  no  roll   shall  be  required  to  be 
carried  in  for  the  purpose  of  entering  satisfaction  on 
a  judgment. 

Campbell.  Samuel  Mabtin. 

A.  K  CocKBURN.  Charles  Crompton. 

Fred.  Pollock.  J.  Willes. 

W.  Erle.  G.  Bramwell. 

E.  V.  Williams.  W.  F.  Chamnell. 

April  2U,  1857. 

(a)  \  B.^B,  XTi. 


Fell  against  Burchett.  7%«r««/ay, 

^  jtpnl  23d. 

ACTION  for  money  lent    Plea:   Never  indebted.  A  creditor  of 
-  a  bankinfi^ 

Issue  thereon.  Company, 

On  the  trial, before  Lord  Campbell  C.  J.,  at  the  GmU-  mdw^sut. 

hall  sittings  after  Michaelmas  Term^  it  appeared  that  the  «.  113.,  cannot 

plaintiff  was  a  depositor  in  The  Royal  BritUh  Bank,  l^l^^^Sist 

incorporated  under  stat  7  &  8  Vict.  c.  1 13.     The  action  ^J^^^^^^^' 

was  for  the  amount  of  the  balance  at  his  credit.    The  ?^?  remedy 

18  by  action 

defendant  was  a  shareholder  in  the  bank.     Verdict  for  aguntt  the 

,  ,  corporation, 

the  plamtiff,  with  leave  to  move  to  enter  a  verdict  for  and  execution 

,      J  ^      ,  in  the  ftatu- 

tbe  aetendant.  table  mode. 
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1857.  Fhipson,  in  the  ensaing  Term,  obtained  a  rule  Nisi 

^^        accordingly. 


BVBOHETT. 


Lu8h  now  shewed  cause.  Under  the  former  Bank 
Act  (7  Geo,  4.  c.  46.)  banking  companies  were  not 
incorporated,  but  were  to  sue  and  be  sued  in  the  name 
of  a  public  officer.  And  it  was  determined,  in  Steward 
y.  Greaves  (a),  that  it  was  obligatory  on  a  creditor  to  sue 
in  this  manner,  and  that  no  action  lay  against  the 
individual  shareholders.  The  Legislature  saw  fit  to  alter 
this.  By  Stat.  7  &  8  Vtct  c.  113.  the  banking  compa- 
nies are  to  be  incorporated  by  letters  patent,  which,  by 
sect  6,  are  to  incorporate  them  for  a  term  of  years,  not 
exceeding  twenty  years.  Then  comes  sect  7 :  **  That 
notwithstanding  such  incorporation  the  several  share- 
holders for  the  time  being  in  the  said  banking  business, 
and  those  who  shall  have  been  shareholders  therein,  and 
their  several  executors,  administrators,  successors,  and 
assigns,  shall  be  and  continue  liable  for  all  the  dealings, 
covenants,  and  undertakings,  of  the  said  Company,  sub- 
ject to  the  provisions  hereinafter  contained,  as  fully  as  if 
the  said  company  were  not  incorporated."  [Erie  J. 
When  the  Legislature  find  a  decision  contrary  to  what 
they  consider  the  policy  of  the  law,  they  firame  an  enact- 
ment applicable  to  the  case.  If  the  Legislature  were  dis- 
satbfied  with  the  decision  in  Steward  v.  Greaves  {a\  it 
would  seem  that  they  would  use  language  veiy  similar  to 
that  in  sect  7  to  prevent  the  law  from  being  such  in  future.] 
And  it  was  necessary  in  the  new  Act  to  make  some  such 
enactment,  as  the  incorporation  is  for  a  term  of  years 
(sect.  6),  and,  without  some  such  provision,  any  creditors 

(a)  10  Af.  f-  r.  711. 
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who  have  not  obtained  judgment  against  the  corporation        1857. 

before  the  end  of  the  term  have  no  remedy  against  the  — r 

shareholders.     The  meaninir  of  the  section  cannot  be  ▼• 

°         ,  ^  BuKOHsn. 

merely  that  execution  may  be  issued  in  the  manner 
afterwards  specified  in  sect.  10 ;  for  the  executors  of  the 
shareholder  are  liable  under  sect.  7,  which  is  not  the 
case  under  sect  10. 

Phipson^  in  support  of  the  rule.  No  doubt  the  Act  is 
not  artificially  drawn:  but  it  cannot  have  the  construction 
contended  for;  otherwise  a  shareholder,  who  had  ceased 
to  be  one  for  three  years,  and  who  therefore,  under 
sect  10,  is  ftee  from  all  liability,  might  be  answerable  on 
the  covenants  of  the  corporation  for  many  years  longer. 
(He  was  then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  We  really  are  bound,  out  of 
respect  to  the  Legislature,  if  we  possibly  can  do  so,  to 
construe  this  statute  so  as  not  to  make  the  individual 
shareholders  liable  to  be  sued;  for  it  would  be  most 
iniquitous  and  foolish  to  make  them  so  liable;  and  it 
would  not  be  respectful  to  the  Legislature  to  suppose 
that  such  could  have  been  their  intention.  It  is  true 
that  section  7  is  an  illpenned  enactment,  like  too  many 
others,  putting  Judges  in  the  embarrassing  situation  of 
being  bound  to  make  sense  of  nonsense,  and  to  reconcile 
what  is  irreconcileable :  yet  in  this  case  there  is  a  mode 
of  escaping  the  absurdity.  The  earlier  part  of  the  Act 
requires  that  the  banks  shall  be  corporations.  Section  10, 
and  those  which  follow  it,  provide  machinery  by  which 
execution  may  go  against  the  shareholders,  so  that  they 
may  be  personally  liable.  All  this  is  consistent  There 
is  one  action  and  no  more  against  the  corporation,  and 
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1857.       ^°®  judgment ;  and  yet  recourse  may  be  had  agaiust  each 
J^        individuaL     If,  in  addition  to  this,  a  power  were  given 
^7*  to  sue  each  individual  separately,  it  would  be  quite  incon- 

sistent with  the  incorporation  of  the  body :  it  would  be  no 
benefit  to  the  creditors  who  have  already  a  remedy;  and 
it  would  allow  such  vexatious  and  oppressive  proceedings 
as  would  be  intolerable.  My  solution  is,  that  the  inten- 
tion was  to  guard  against  an  inference  which,  it  was 
apprehended,  might  be  drawn  from  the  incorporation 
under  the  letters  patent  in  sect  6,  that  the  shareholders 
should  not  in  any  way  be  liable  to  make  satisfaction  to 
the  creditors ;  with  this  view  it  was  in  sect.  7,  by  way  of 
proviso,  enacted  that  the  shareholders,  past  and  present, 
should  be  and  continue  liable,  '^  subject  to  the  provisions 
hereinafter  contained.''  Giving  effect  to  those  words  as 
meaning  that  they  should  be  liable,  after  the  corporation 
had  been  sued,  after  its  assets  had  been  exhausted,  and 
the  other  provisions  complied  with,  sect  7  is  made  to 
harmonize  with  the  subsequent  sections.  *^  Subject  to  the 
provisions"  is  not  proper  language  to  express  this  mean- 
ing ;  but,  looking  to  the  whole  scope  of  the  Act,  we  are 
justified  in  considering  ^^  subject"  as  a  word  improperly 
introduced,  but  meaning  ^'according."  By  this  con- 
struction the  individual  liability  is  preserved,  but  the 
oppressive  multiplication  of  suits  is  avoided. 

(WiGHTMAN  J.  was  absent.) 

Erle  J.  I  am  of  the  same  opinion.  The  construc- 
tion of  sect  7  contended  for  would  lead  to  such  extreme 
inconvenience  that  it  is  a  caution  to  us  not  to  read  the 
section  in  that  manner,  though  at  first  reading  the  words 
seem  to  bear  that  meaning.  There  are  enactments 
incorporating  the  banks ;  the  very  object  of  incorporation 
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being  to  prevent  multiplicity  of  suits.  These  enactments  1857. 
are  followed  by  sect.  7.  The  words  of  that  section  are:  J^ 
"That  notwithstanding  such  incorporation  the  several  ^jj^ckm. 
shareholders  for  the  time  being  in  the  said  banking  busi- 
ness, and  those  who  shall  have  been  shareholders  therein, 
and  their  several  executors,  administrators,  successors, 
and  assigns,  shall  be  and  continue  liable  for  all  the  deal- 
ings, covenants,  and  undertakings  of  the  said  Company." 
Had  the  section  stopped  there,  it  would  be  direct  legis- 
lation that  they  should  be  liable  simpliciter,  as  Mr.  Lush 
says  they  are :  but  it  does  not  stop  there ;  it  proceeds 
"  subject  to  the  provisions  hereinafter  contained."  In 
section  9  there  is  precisely  the  same  language;  the 
judgment  against  the  corporation  may  be  enforced  against 
the  individuals,  "subject  to  the  provisions  hereinafter 
contained."  In  that  section  the  Legislature  clearly 
intends  to  express  the  liability  by  steps,  first  having 
recourse  against  the  assets  of  the  Company,  and  then,  in 
order,  against  each  set  of  the  shareholders,  in  the  well 
known  mode  prescribed  in  sect  10.  Reading  the  sec- 
tions together,  sect  7  means  that  they  shall  be  liable  in 
that  manner. 

CROBffPTON  J.  It  may  be  that  the  enactment  is  ill- 
penned  ;  but  it  has  been  expressed  with  suflScient  clear- 
ness to  be  understood  for  thirteen  years.  It  appears 
to  me  that  there  is  nothing  to  express  an  intention  to 
make  the  individuals  liable  to  be  sued  contrary  to  the 
common  law  rule  with  respect  to  individuals  forming  a 
corporation.  The  earlier  Act  made  banking  joint 
stock  companies  only  quasi  corporations.  This  Act 
makes  them  actual  corporations.  Some  proviso  was 
required  to  shew  that,  notwithstanding  this,  the  mode  of 
making  the  individuals  liable,  provided  in  the  former 
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Act,  should  remain.  The  words  of  sect.  7  are  not 
accurately  chosen  for  this  purpose ;  but  the  liability  is 
made  ''  subject  to  the  {Mt)visions  thereinafter  contained," 
that  is,  to  the  provisions  for  execution  in  sect.  10,  fcnr 
reimbursement  in  sect  11,  and  others,  quite  inconsistent 
with  direct  liability  to  an  action.  I  have  no  doubt  the 
intention  of  the  Legislature  was  to  prevent  the  enormous 
evil  of  allowing  a  multiplicity  of  suits^  and  to  make  the 
individuals  liable  only  in  the  statutable  method,  with 
statutable  remedies  for  reimbursement 

Rule  absolute  (a). 


(n)  See  Harris  t.  Royal  BriH$k  Bank,  2  H.  ^  N.  535. 


Friday, 
AprU  24tfa. 


Samuel  Sturgis,  Provisional  Assignee  of  the 
estate  and  effects  of  Theodore  Williams,  an 
insolvent  debtor,  against  Chables  James,  Lord 
Bishop  of  London. 


T^HIS  case  was  stated  for  the  opinion  of  this  Court, 


Z>.  recoTered 
jud^ent 
againit  a 
beneficed 
clergyman, 
and  issued  a 
levari  facias, 
which  he 
lodged  with 
the  deputy 
registrar  of 
the  Eccle- 
siastical Court, 
directing  that 
the  execution 
should  be  sus- 

f  ended  till  further  orders.     Afterwards,  the  clergyman  petitioned  the  Court  of  Insolvent 
>ebtors;    and  a   vesting  order  was  made  by  that  Court.      The  assignee,  under  stat. 


by  consent  and  order  of  a  Judge  under  The  Com- 
mon Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76. 
1.  46.),  and  in  accordance  with  a  rule  of  this  Court, 
made  on  24th  January  1856,  in  a  cause  in  the  said 
Court  in  which  John  Dawson  was  plaintiflP  and  the  said 
Theodore  Williams  was  defendant. 
The  said  Theodore  Williams,  at  the  respective  times 


and  before  any  thing  had  been  done,  or,  according  to  the  Ecclesiastical  practice,  eou! 


\  tc2  Viet.  c.  110.  f.  55m  petitioned  the  bishop  for  a  sequestration.     On  the  day  followinc^, 

practice,  could 
have  been  done,  upon  the  petition,  i>.,  for  the  first  time,  applied  to  the  deputy  registrar 
to  issue  sequestration. 
Held,  that  the  sequestration  of  the  assignee  was  entitled  to  priority. 


XX.   VICTORIA. 


543 


of  the  issuing  of  the  said  writs  of  levari  facias  at  the 
suit  of  the  said  /.  Dawson  against  the  said  T.  fFiUiams, 
hereinafter  mentioned,  was,  and  thence  hitherto  hath 
been,  and  still  is,  a  beneficed  clergyman :  that  is  to  say 
vicar  of  the  vicarage  of  Hendon  in  the  county  of  Midr 
dksex.  On  22d  May  1847  a  writ  of  levari  ftcias, 
theretofore  issued  out  of  the  said  Court  of  Queen's 
Bench  at  the  suit  of  Dawson  against  Williams,  directed 
to  the  said  Bishop,  and  tested  on  that  day,  for  levying 
the  sum  of  1653/.  10s.  and  interest,  besides  expences 
&a,  and  being  returnable  immediately  after  the  execu* 
tion  thereof,  was  lodged  with  the  deputy  registrar  of 
the  said  Bishop  at  the  oflSce  of  the  said  Bishop's 
consistorial  and  episcopal  Court  of  London ;  the  same 
being  the  proper  oflSce  in  that  behalf.  And,  on  3d 
November  1847,  another  writ  of  levari  facias,  before 
then  issued  out  of  the  Court  of  Common  Pleas  at  the 
suit  of  Dawson  against  Williams,  directed  to  the  said 
Bishop,  and  tested  on  the  last  mentioned  day,  for  levying 
the  sum  of  1 1,9052.  Is,  9d,  and  interest,  besides  expences 
&C.,  and  being  returnable  immediately  after  the  execu- 
tion thereof,  was  lodged  with  the  said  registrar  at  the 
said  office.  At  the  time  the  said  writs  were  respectively 
lodged,  directions  were  given  by  Mr.  Day,  the  attorney 
of  Dawson,  duly  authorized  in  that  behalf,  to  the  deputy 
registrar  to  suspend  the  execution  of  the  said  writs  for 
the  present  until  further  instructions  were  given  by 
Day  to  the  deputy  registrar,  but  with  a  request  that 
immediate  notice  should  be  given  to  Day,  on  the  part 
of  Dawson,  by  the  said  deputy  registrar,  of  any  subse- 
quent writ  being  lodged  and  sequestration  applied  for 
in  the  office  of  the  deputy  registrar ;  which  notice  the 
deputy  registrar  promised  to  give. 


1857. 
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T. 
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After  the  said  writs  were  so  lodged,  and  on  1 2th 
March  1853,  WilUams,  being  a  prisoner  in  actual 
costody  within  the  walls  of  the  Queen's  Bench  Prison, 
upon  process  at  the  suit  of  Samuel  Woodbum  and  AUen 
fFoodbum,  for  the  recovery  of  a  debt  due  to  them  fix>ni 
fFUHams,  within  fourteen  days  from  the  commencement 
of  his  imprisonment,  according  to  the  statute  in  that 
behalf,  applied  to  the  Court  for  the  relief  of  Insolvent 
Debtors  in  England  (the  said  prison  being  within  the 
jurisdiction  of  that  Court)  for  his  discharge  fix>m  custody 
according  to  the  provisions  of  the  said  Act,  by  a  petition 
in  writing,  made  and  subscribed  by  WUUams  pursuant 
to  the  said  Act,  and  afterwards  filed  of  record  in  the 
said  Court,  pursuant  to  the  said  Act  And  the  same 
Court,  on  the  filing  of  the  said  petition,  and  upon 
evidence  in  support  thereof,  made,  on  the  14th  day  of 
the  said  month  of  March^  the  usual  vesting  order, 
thereby  ordering  all  the  estate  and  efiects  of  ffUUams 
to  be  vested  in  the  said  Samuel  Sturyis,  then  and  still 
being  the  provisional  assignee  of  the  estates  and  effects 
of  insolvent  debtors  in  England;  which  order  was  duly 
entered  of  record  in  the  said  Court ;  and  notice  thereof 
was  duly  published  according  to  the  directions  of  the 
sud  Court ;  whereby  all  the  estate  and  effects  of  JFUUams 
became  and  were,  and  still  are,  vested  in  the  said  S. 
Shtrgis  as  being  such  provisional  assignee  as  aforesaid. 

The  debts  of  WUKams^  due  firom  him  to  his  creditorB 
at  the  time  of  filing  his  said  petition,  amounted,  and 
still  amount,  to  the  sum  of  25,000/.,  including  the  said 
debts  due  to  Dawson.  &  Sturgisy  as  such  provisional 
assignee,  on  the  30th  day  of  the  said  month  of  Jtlarck^ 
which  was  after  the  filing  and  publishing  of  the  said 
vesting  order,  applied  to  the   Bishop  by  petition   in 
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writing,  accompanied  by  a  certified  office  copy  of  the 
vesting  order  under  the  seal  of  the  said  Court ;  and,  by 
the  said  petition,  applied  to  and  petitioned  the  said 
Bishop  that  a  sequestration  be  issued  of  the  profits  of 
the  said  vicarage  and  benefice  for  the  payment  of  the 
said  debts  of  Williams^  with  interest  and  the  costs  and 
charges  of  and  incident  to  the  levying  of  the  same, 
according  to  the  said  statute.  Which  last  mentioned 
petition,  together  with  the  copy  of  the  vesting  order, 
was  lodged  with  the  deputy  registrar  of  the  Bishop  at 
the  said  office,  the  same  being  the  proper  office  in  that 
behalf,  to  be  executed,  and  with  directions  that  seques- 
tration thereon  should  be  immediately  issued  in  com- 
pliance with  the  last  mentioned  petition. 

At  the  time  the  said  petition  and  office  copy  of  the 
said  vesting  order  were  so  lodged  with  the  deputy 
registrar  at  the  said  office  to  be  executed,  no  notice 
or  intimation  had  been  or  was  given  by  or  on  behalf  of 
Dawson  to  the  deputy  registrar  to  take  any  proceedings 
upon  the  said  writs  of  levari  facias,  or  either  of  them. 
On  the  said  30th  day  of  March  last,  after  the  said 
petition  and  copy  of  the  said  vesting  order  were  so 
lodged  with  the  deputy  registrar  at  the  office  to  be 
executed  as  aforesaid,  the  deputy  registrar  gave  notice 
to  Dawson  of  the  lodging  of  the  said  petition  and 
application  by  sequestration.  And,  on  the  3 1st  day  of  the 
said  month  of  March^  and  before  any  sequestration  had 
been,  or  according  to  the  ordinary  practice  of  the 
registrar's  office  could  be,  issued  upon  the  said  petition 
of  the  plaintiff,  directions  were,  for  the  first  time,  given 
on  behalf  of  Dawson  to  the  deputy  registrar  to  issue 
sequestration  upon  the  said  writs  of  levari  facias  respec- 
tively.    The  said  deputy  registrar  thereupon  afterwards 
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ISJ;?.        tssoed  dequestnokios  on  the  said  writs  of  krari 


lespecdTelT ;  namelj,  on  that  issoed  oot  of  the  Court 
pj[;^^  of  Qoeens  Beoch  on  13th  Jpra  1S53,  tested  on  tliat 
liOSKff,      ^j .  m^  ^^  ii^^  isBoed  out  of  the  Comt  of 

Fleas  on  16th  AprS.  1853,  tested  oo  that  day; 
caused  the  Ibnoer  of  the  sad  seqaestratkna  to  be 
pofafidied  on  16th  Apnl  1S53,  and  the  latter  on  30lii 
4prjn853. 

The  deputy  le^Btiai  issoed  a  aeqoesiialion  on  the 
sad  pedtioD  of  S.  Shayu  on  27ih  Apra  ISSS,  tested 
on  that  dar,  and  caused  the  same  to  be  pobfished  on 
5th  JCrylSSS. 

Under  die  and  seqnes^rauon  issued  on  the  fint 
menxiooed  writ  of  lenri  &c3as  at  die  soit  of  Asvasn 
a  smn  of  5S7I  12<.  4dL  was  lened  br  the  Biabap  oot 
of  die  profits  of  the  ssjd  Bring:  and.  a&er  AAming 
aQ  czpenoes  tbeRvipan,  a  clear  bsSscDoe  of  2STI  fis.  SdL 
Femuned  and  srill  Temams  in  the  hflndf  of  die  Sshop. 
Tlie  Kshcp  Tefbsed  and  neclcctc^  to  leiy  aordmig  oot 
of  the  profits  of  ihe  sui  Irrin^  under  or  upcm  or  in 
respect  of  the  pc-tjuan  of  S.  SSTirnfn*. 

If  the  defandant  had  dc<  rrren  ^uJmJM  to  the  sbd 
writs  of  lerari  ^K3as  in  the  TnBZiT»€T  afaresnd.  he  nnght 
have  levied  the  said  sum  of  :t(>71  IJ^  Ad,  nnder  the 
snpiescrBiiaD  issued  upon  ihe  petiiinn  of  pihanofil 

if  the  Conn  diaC  be  c£  aronian  thai  the  said  peoitian 
of  S.  Stmnm  was  enziiied  to  Tiriariir  of  nc«Tiiiiun  cpvct 
the  faud  wriis  of  krari  &cia&.  so  issn^  a:  the  sint  of 
DomcHL.  jndcmenx  is  to  be  dr^cn  hcscir.  for  plnndff  fat 
the  said  soim  of  2S72.  Sk.  M^  wiui  rosos.  Bm.  if  liie 
Coon  f&iciiiid  be  of  ornnian  dia:  the  said  peiimni  of 
&  Sturm  was  nn;  entitled  ir»  prinricrr  of  execoiian  cnts 
die  add  two  wiixs  of  lerari  ^ciasL  indemcn:  is  to  he 
^ven  hdcan  for  the  defendant  wiii  cosi& 
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Joseph  AddisoHy  for  the  plaintiff.  First :  the  case  is 
within  sect.  16  of  the  Statute  of  Frauds,  29  C.  2.  c  3., 
which  enacts  that  ^^  no  writ  of  fieri  facias  or  other  writ 
of  execution  shall  bind  the  property  of  the  goods  against 
whom  such  writ  of  execution  is  sued  forth,  but  firom  the 
time  that  such  writ  shall  be  delivered  to  the  sheriff, 
under-sheriff  or  coroners,  to  be  executed."  A  levari 
facias  comes  within  the  words  **  other  writ  of  execution.'^ 
Stat  1  &  2  Vict.  c.  110.  s.  55.  regulates  the  right  of  the 
assignee  of  a  clergyman  who  is  an  insolvent  debtor  over 
the  income  of  his  benefice  or  curacy.  It  enacts :  ^^  That 
nothing  in  this  Act  contained  shall  extend  to  entitle  the 
assignee  or  assignees  of  the  estate  and  effects  of  any 
such  prisoner,  being  a  beneficed  clergyman  or  curate,  to 
the  income  of  such  benefice  or  curacy,  for  the  purposes 
of  this  Act:  provided  always,  that  it  shall  be  lawful  for 
such  assignee  or  assignees  to  apply  for  and  obtain  a 
sequestration  of  the  profits  of  any  such  benefice,  for  the 
payment  of  the  debts  of  such  prisoner;  and  the  order 
appointing  an  assignee  or  assignees  of  such  prisoner,  in 
pursuance  of  this  Act,  shall  be  a  su£Bcient  warrant  for 
the  granting  of  such  sequestration,  without  any  writ  or 
other  proceedings  to  authorize  the  same:  and  such 
sequestration  shall  accordingly  be  issued,  as  the  same 
might  have  been  issued  upon  any  writ  of  levari  facias, 
founded  upon  any  judgment  against  such  prisoner." 
The  question  is,  therefore,  what  is  the  law  as  to  the 
levari  &cias.  It  may  be  argued,  on  the  other  side,  that, 
inasmuch  as  the  sheriff,  undersheriff  or  coroner  would 
not  have  any  thing  to  do  with  a  levari  facias,  the  enact- 
ment in  sect  16  of  the  Statute  of  Frauds  cannot  apply 
to  that  writ,  but  must  be  confined  to  a  fieri  facias.  But 
these  oflBcers  are  named  only  by  way  of  example.     In 
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vUdi  1st  M  the  comm  kv."      W^en  tke 
to  m  &&.  dot  thoearc  no  coodr  or 


or  kf  fe^  and  dot  C.  JDt,  tke  A  i  ■■faiitt, 
cink  m  a  <tiDct.!K  nMned,  a  viit  hhkS) 
JBdcwmMiwrrngthebMlMip:  ^'dMoftke 
goodi  of  the  said  C  JDL  io  his  <ikirrg,  he  obr  to  be 
■■de  the  debT  ioc.  TVen  the  lewi  fad»  coHHBdi 
the  bshop:  -that  of  the  ccdeaBtkal  pKMkorClX. 
cigfkj  m  Toor  diocese^  too  f  iiiir  to  be  kiiui  Jul  (^^ 
Tibs  is  sBBplj  a  vrit  of  eirmint.  ^Lisd  CntpkiM 
CJ.  Whml  are  fcrlr liwliiil  goo^?]  Tbcr  saj 
be  the  crops  of  ^ebe.  Bot,  whether  or  oot  the 
Statnte  of  Frauds  be  appfirablr,  the  idaiiilif;  br 
petitko  and  appGcadoQ  far  seqaestntiai^  had 
m  fwioiiti  orer  the  two  writs  of  leraii  fudas^  la  3 
jOr.  413  ^7th  ed.),  EaemUm  <I)^  h  b  and:  «Jks  to 
goods  and  cfaartek^  the  execncioo  at  catnwman  hm  had 
relauoQ  to  the  time  of  the  awardinz  tfanvo^  and  there^ 
fore,  if  after  the  teste  of  the  writ  of  execatioQ»  the  de- 
fafidaot  had  sold  the  goods^  thoogb  kw^l^aiid  far 
Talmbie  considentioo,  Tet  were  theT  sdD  Eafale  to  be 
taken  in  execotioii,  into  whose  hands  soerer  thej  caitoe*^; 
aod  it  is  added  that  the  enactment  of  sect,  lo  of  the 
Statute  of  Frauds  was  passed  to  lemedT  the  inoome- 
nieooe  prodoced  bj  this  mle.  Now  the  two  writs  of 
levari  facias,  as  thej  weie  debTcred  with  the  diieciiou 
not  to  execnte  them  tifl  faither  ofdeis»  are  of  no  anre 
effect  than  if  ther  had  remained  in  the  pocket  of  the 
aUonie J.     In  fact  soch  a  direction  was  a  leg^  frauds  of 


(«)  Set  7Ur»  Ptmim^  F^wm.  ck.  xu.  f.  ^»S  &J 
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which  the  Court  will  take  notice:  it  might  even  be 
treated  as  covinous  under  stat.  27  EKz.  c.  4.,  and  within 
the  analogy  of  sect.  5 :  without  such  direction  the  writ 
is  returnable  immediate.  In  Pringle  v.  Isaac  (a)  it  was 
held  that  a  judgment  creditor,  who  issued  a  fi.  fa.,  with 
directions  not  to  execute  unless  another  execution 
should  come  in,  was  to  be  postponed  to  a  creditor  who 
issued  a  later  writ  of  execution  to  be  executed  forthwith. 
There  the  Court  relied  on  Kempland  ▼.  Macauley  (A), 
where  Lord  Kenyan  said :  **  That  though  in  general  the 
sheriff  must  first  levy  on  the  writ  which  he  first  receives, 
yet  if  the  plaintiff  in  that  writ  directs  it  not  to  be 
executed  before  a  distant  day,  and  in  the  mean  time 
another  execution  comes,  the  sheriff  is  not  to  keep  the 
first  writ  hanging  over  the  heads  of  other  creditors,  but 
is  to  levy  under  the  last  execution  as  if  no  other  had 
ever  been  delivered  to  him."  It  does  not  appear  that  in 
either  of  those  two  cases  the  Statute  of  Frauds  was  relied 
upon.  But  in  Hunt  v.  Hooper  (c)  a  judgment  creditor 
delivered  to  the  sheriff  a  fi.  fa.  with  the  intent  that  it 
should  be  executed ;  he,  however,  before  execution,  did 
desire  the  sheriff  to  suspend  the  execution  till  further 
orders :  and,  before  the  giving  of  such  orders,  another 
judgment  creditor  delivered  a  fi.  fa.  to  the  sheriff  with 
orders  to  execute  immediately  :  and  it  was  held  that  the 
direction  not  to  execute  was  equivalent  to  a  withdrawal 
of  the  writ,  and  the  writ  was  no  longer  in  the  sheriff's 
hands  to  be  executed,  within  the  meaning  of  sect  16  of 
the  Statute  of  Frauds;  so  that  the  party  issuing  the 
second  writ  had  priority.  In  the  argument  there  all  the 
cases  are  collected. 


1857. 


Sturgib 

V. 

Bishop  of 
London. 


(a)  11  JVice,  445.  (6)  1  Peake't  N,  P.  C.  66. 

(c)  12  AI.  ^  fr,6'64. 
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1857. 


Stukgis 

Biabopof 
liOiroov. 


Lushf  contra.  At  common  law  a  fi.  fa.  did  not  trans- 
fer any  property,  bat  only  enabled  the  sheriff  to  sell: 
and  he  must  have  first  executed  that  writ  which  had 
the  first  teste,  as  the  execution  had  relation  to  the  time 
of  awarding  the  writ.  In  the  case  of  elegits,  the  lands 
are  bound  as  fi:om  the  date  of  the  judgment;  and  there- 
fore, if  the  sheriff  receive  two  elegits,  he  must  first 
execute  that  which  is  on  the  first  judgment,  whatever  be 
the  testes.  Inqmry  has  been  made  as  to  the  practice  of 
the  Eccle^astical  Courts  on  writs  of  levari  fiictas;  and 
the  following  letter  has  been  received  finom  the  deputy 
r^strar  of  the  Consistory  Court  of  Lcmiom.  ^  Biihop 
of  homdmii  Rtgutry^  3,  Godliman  Street,  Doctor*  CSmk- 
nums,  3rd  February  1857.  Sir,  In  reply  to  your  inquiry 
as  to  the  practice  in  this  office  in  issuing  sequestrations 
upon  a  writ  levari  fiu;ias  being  lodged  here,  I  have  to 
inform  you  that,  upon  such  writ  being  so  lodged,  the 
same  is  submitted  to  the  bishop  by  me,  and  his  Lord- 
ship's directions  taken  as  to  the  party  to  be  appointed 
sequestrator,  and  as  to  the  pro^ion  to  be  made  for 
supplying  the  cure.  I  have  then  to  apply  to  the  par^ 
named  by  the  bishop,  to  ascertain  whether  he  will  under* 
take  the  office :  and,  on  his  assenting  thereto,  a  bond  is 
prepared  for  the  execution  of  himself  and  a  sufficient 
surety  fcv  the  fulfilment  of  his  duties.  On  sudi  bond 
being  executed,  the  sequestration  is  prepared,  and  isBues 
under  seal ;  and,  on  being  duly  published,  the  sequestra* 
tor  is  at  once  authoriied  to  receive  the  profits  of  the  living. 
This  is  the  practice  now  subsisting:  but  I  think  it 
right  to  add  that  it  has  only  been  adopted  of  late  years, 
and  that,  previously,  writs  were  lodged ;  and,  if  aooom* 
panicd  by  a  written  request  fix>m  the  attorney  who 
lodged  them,  that  the  issue  of  the  sequestrations  was 
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to  be  delayed)  this  request  was  complied  with, 
until  instructions  were  given  to  issue  sequestrations, 
which  thereupon  went  under  seal,  in  the  order  as  to 
time  in  which  the  writs  were  lodged.  I  am.  Sir,  your 
very  obedient  Servant,"  (Signed)  *^  Jno.  Shephard.^^ 
In  answer  to  further  inquiry,  a  letter  has  been  received 
from  the  same  gentleman,  dated  10th  Febnuiry  1857, 
of  which  the  following  is  an  extract  '*  In  reply  to  your 
letter  of  the  6th  instant,  it  is  somewhat  difficult  to  answer 
precisely  your  inquiry  *  how  long  it  takes  to  issue  seques- 
tration after  a  writ  levari  facias  has  been  lodged  in  this 
registry  for  that  purpose.'  I  have  already"  (here  the  effect 
of  the  former  letter  was  recited).  **  These  preliminary 
proceedings,  under  the  most  favourable  circumstances, 
are  seldom  completed  in  a  week,  and  generally  occupy 
a  considerably  longer  period  according  to  circumstances." 
The  question  as  to  the  priority  in  such  cases  as  the  pre- 
sent has  not  arisen :  the  levari  facias  in  the  common  law 
Courts  seems  to  furnish  the  nearest  analogy :  and  there 
the  writ  with  the  earliest  teste  would  have  the  priority. 
Sect  16  of  the  Statute  of  Frauds  applies  to  writs  of 
fi.  fa.  only.  In  2  Tidd's  Practice,  p.  1000  (9th  ed.),  it  is 
said :  '*  At  common  law,  the  fieri  facias  had  relation  to 
its  teste,  and  bound  the  defendant's  goods  firom  that 
time ;  so  that  if  the  defendant  had  afterwards  sold  the 
goods,  though  bon^l  fide  and  for  a  valuable  consideration, 
they  were  still  liable  to  be  taken  in  execution,  into 
whose  hands  soever  they  came."  Then  reference  is 
made  to  sect  16  of  the  Statute  of  Frauds,  which,  as  in 
the  passage  cited  on  the  other  side  firom  Bacons  Abridge 
ment,  is  said  to  have  been  passed  to  remedy  this  incon- 
venience; and  it  is  added:  <^  But  neither  before  the  statute 
nor  since,  is  the  property  of  goods  altered,  but  continues 


1857. 


Sturqis 

V. 

Bishop  of 

LOMOON. 
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1857.  ui  the  defendant  dll  executed.  The  meaning  of  cfaooe 
fy^j^^j^  woids^  that 'no  writ  of  execution  shall  bind  the  propertjy 
H^^'  ^  hot  firom  the  deliTerj  <^  the  writ  to  the  sherifl^  &c*  is^ 
that  after  the  writ  is  so  deliTered,  if  the  defiendant  make 
an  assignment  of  his  goods^  imless  in  market  oieity  the 
sheriff  may  take  them  in  execution,*  But  the  lefvi 
fiictas  directed  to  the  bishop  did  not  bind  till  die  aeqi 
tration  was  pnbliAed,  so  that  the  injury  whidi 
the  Statute  of  Frauds  did  not  exist:  the  chargymao 
could  not  so  part  with  his  property  as  to  injure  the 
Tendee  by  the  relation.  [Crcmpiam  J.  Where  then  is 
your  priority  in  the  present  case?]  The  bishop  has  in 
his  hand  two  unexecuted  writs:  he  has  therefore  onlj  to 
act  (Ml  that  which  has  the  earliest  teste.  It  is  true  thai 
Dawmm  is  in  no  better  situation  than  if  he  had  first 
delhrered  his  writ  at  the  time  when  he  directed  that  it 
riiould  be  executed.  But,  as  appears  firom  die  letters 
read  as  to  the  practice,  the  bishop  cannot  execute  the 
sequestration  instanter ;  so  that  it  comes  to  the  case  of 
contemporaneoQS  writs.  It  has  sometimes  been  said 
that  the  time  of  the  appointment  of  the  sequestrator  is 
the  dividing  point ;  Bennett ▼.  ApperUyia),  In  3  Burns 
Ece.  L.  340  {b)  tit  Sequestratum^  it  is  said  that,  *<  where 
a  sequestration  was  made  out  and  not  published  while 
the  writ  was  in  force,  but  was  stayed  in  the  roister  s 
hands  by  desire  of  pbdntiff^s  attorney,  the  Court  held 
that  it  had  no  priority  as  against  other  sequestrations^ 
afterwards  made  out,  and  duly  published,  but  that  if  it 
had  been  published,  the  execution  would  haTe  taken 
eflfect  and  must  have  been  first  satisfied  notwithstanding  it 

(«)  6  S.  fr  C.  630.  634. 

(6)  Ed.  8t]i  (by  T^rwkiii),     The  pas&age  is  wanting  in  tbc  Ust  (9th« 
bj  PkiBimon)  edition. 
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was  then  returnable :"  and  be  cites  Legassicke  v.  Bishop 
of  Exeter  (a).  An  elegit  has  priority  over  an  elegit 
upon  a  later  judgment  tbougb  of  an  earlier  teste.  [Lord 
Campbell  C.  J.  Tbe  judgment  binds  the  land :  is  that 
so  in  the  case  of  a  levari  facias  ?]  The  two  cases  seem 
to  be  analogous.  Then,  as  to  the  Statute  of  Elizabeth. 
[Lord  Campbell  C.  J.  I  think  there  is  nothing  in  that 
point] 


1857. 


Stubqis 

T. 

Bishop  of 

LONOOH. 


Joseph  Addison,  in  reply.  It  does  not  appear  that  any 
of  the  steps  which,  as  the  practice  of  the  Ecclesiastical 
Courts  is  explained,  ought  to  be  taken  for  effecting  the 
sequestration  have  been  taken  on  behalf  of  Dawson: 
there  is  no  reason  for  supposing  that  there  is  even  now 
any  intention  of  making  his  levari  &cias  available.  All 
that  was  decided  in  Bennett  v.  ApperUy  {b)  was  that 
there  need  be  no  publication  before  the  return  of  the 
levari  facias.  The  passage  cited  from  Burn  does  not  go 
to  the  extent  necessary  for  the  defendant's  argument: 
and  there  is  a  note  to  the  passage,  **  semb.  contra." 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
plaintiff  on  his  petition  is  entitled  to  priority  of  execu- 
tion. The  petition  is  presented  on  30th  March,  Long 
before  that,  a  levari  facias  has  issued ;  but  it  has  been 
fraudulently  kept  back ;  nothing  was  to  be  done,  and 
nothing  was  done,  till  further  order :  and  such  further 
order  was  not  given  till  the  31st  of  March.  I  rely  on 
the  maxim  '*  Qui  prior  est  tempore  potior  est  jure.** 
.The  party  who  first  lodges  the  writ  is  entitled  to  the 


(a)  1  Crompt,  Pract.  351  (drd  ed.). 


(6)  6  B.^C.  630.  634. 
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1857.        seqoatnaioo  on  the  krari  frcas ;  «idy  vfacn  thtrt  mm 
reni  writi  of  krari  £»»,  the  aeqiieauationi  i^an 


H^J'   ^      tfaem  are  to  be  in  the  snne  order  m  the  wiA     Mr. 


l^^^^iv-      ZflttA  has  laid  down  a  propositioiiy  wfaicfay  if  it 

authorized^  woold  entitk  him  to  our  juJgmnit.  li 
oomea  to  this:  that  the  iHshopis  bound  to  look  to  the 
teste  of  the  aerenl  writs  and  to  give  priority  not 
acoQfding  to  the  order  of  delirenr,  bat  aooording  to  the 
Older  of  the  teste.  Bat,  notwithstanding  hb  great 
learning  and  indostry,  he  has  not  sooceeded  in  producing 
any  authority  for  this.  He  has  suggested  the  analogy 
of  ezecntion  by  elegit :  and  he  says»  I  dare  say  tndy, 
that,  if  there  be  two  elegits^  the  sheriff  most  give  priori^ 
to  that  which  is  on  the  first  judgment.  Bat  that  is 
because  the  judgment  binds  the  lands:  that  is  not  the 
case  with  a  lerari  fiunas,  which  boimd  merely  by  the 
delirery  of  the  writ  Then  he  suggests  the  analogy  of 
a  fi.  £l  That  is  process  of  a  different  kind.  It  calls 
on  the  sheriff  to  make  the  monev  out  of  the  goods : 
but  the  levari  facias  orders  the  bishop  to  levy  fiom  the 
profits  of  the  living,  a  totally  different  proceeding,  and 
bearing  no  analogy  to  a  fi.  fa.  There  is  therefore  no 
authority  for  contending  that  the  business  of  the  bishop 
is  to  look  at  each  teste  and  give  priority  to  the  first. 
I  am  very  glad  that  we  are  able  to  come  to  this  decision ; 
for  there  has  here  been  what  I  must  call,  in  point  of 
law,  a  most  fraudulent  proceeding.  The  writs  of  levari 
ftcias  were  lodged,  not  for  execution,  but  for  the  purpose 
of  obtaining  notice.  The  object  evidently  was  to  protect 
the  living  from  the  execution  of  a  bona  fide  creditor. 
To  give  effect  to  this  would  be  to  establish  a  precedent 
by  which  all  livings  would  be  protected  from  execution. 
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I  am  very  glad  that  we  can  say  that  the  execution  b 
to  be  in  the  order  of  delivery,  not  in  that  of  the  teste. 

.  (WiOHTMAN  J.  was  absent) 


1857. 


Stubgis 

V. 

Bishop  of 

LONDOV. 


Erle  J.  I  am  of  the  same  opinion.  The  goods  of 
the  ecclesiastical  creditor  are  bound  by  the  petition,  and 
the  sequestration  should  issue  upon  it  If  there  be  a 
prior  writ  of  levari  facias  delivered  for  execution,  the 
bishop  is  bound  to  issue  a  prior  sequestration  on  that 
If  two  writs  be  delivered  to  the  bishop  at  different 
times,  is  he  to  give  priority  according  to  the  date  of  the 
delivery  or  according  to  that  of  the  teste  ?  The  facts 
of  this  case  shew  clearly  to  my  mind  that  it  ought  to 
be  according  to  the  date  of  the  delivery.  For  here  we 
have  a  writ  put  into  the  hands  of  the  registrar,  with 
orders  to  suspend  the  execution  until  another  writ 
shall  come  in ;  and,  the  morrow  after  such  other  writ 
has  come  in,  the  order  is  given  to  execute  the  first. 
Therefore,  in  law,  the  writ  of  later  date  was  that  which 
was  first  delivered.  There  is  stringent  reason  for  so 
holding,  when  we  look  at  the  course  pursued  by  the 
party  who  sets  up  the  defence  to  this  action.  An 
amicable  creditor  gets  a  writ  which  is  to  be  a  protection 
against  other  creditors.  I  am  told  that,  in  fact,  Dawson 
has  not  been  paid  his  debt :  but  it  is  enough  that  the 
proceeding  here  adopted  would  generally  enable  any 
firaudulent  creditor  to  defeat  a  real  one.  I  endeavoured, 
agiun  and  again,  to  find  what  authority  there  was  for 
this  course :  had  there  been  any,  we  must  have  given 
effect  to  it.  But  none  has  been  cited  to  shew  that  the 
b'ishop  is  bound  to  issue  the  sequestration  in  the  order 
of  the  teste.     Then,  is  there  any  general  rule  that  writs 
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1857. 


Snmois 

L0SIK>5. 


are  to  be  SO  executed  ?  One  analogy  soggested  is  that 
of  writs  of  elegit  They  rest  quite  oo  a  different  ground : 
the  hmd  is  bound  by  the  judgment :  a  levari  facias  at 
common  law  and  a  fi.  fiu  used  to  bind  firom  the  date  of 
the  teste :  it  was  found  that  this  produced  great  evil ; 
and  it  was  altered  by  the  Statute  of  Frauds.  We  are 
told  that  we  must  assume  that  there  is  a  close  analogy 
between  a  levari  fiunas  directed  to  the  sheriff  and  one 
directed  to  the  bishop.  We  are  here  dealing  only  with 
a  writ  issued  to  make  the  bishop  issue  a  sequestration 
which  will  bind  when  it  goes.  The  analogy  therefore 
fiuk.  We  are  therefore  without  a  maxim,  or  a  decision, 
or  a  symptom  of  authority,  for  the  [nroposition  that  the 
writ  takes  priority  in  the  order  of  the  teste. 


CaoifPTOii  J.  I  am  of  the  same  opinion.  I  do  not 
think  that  I  am  entitled  to  proceed  on  the  ground  of 
fraud,  because  it  seems  that  Dawson  has  an  unsatisBed 
debt.  But  I  cannot  help  remarking  that  it  b  a  very 
bad  practice,  on  the  part  of  bishop's  oflScers,  to  keep 
back  a  writ  unexecuted :  it  is  at  least  not  commendable. 
I  am  not  prepared  to  say  what  would  be  the  rule  as  to 
priority  of  writs  of  levari  facias  at  common  law.  But 
it  would  be  strange  if  we  could  apply  to  ecclesiastical 
writs  of  levari  facias  the  doctrine  that  they  are  to  bind 
according  to  the  date  of  the  teste.  There  is  no 
authority  for  this:  nor  can  I  say  to  what  extent  the 
doctrine  is  to  go,  nor  that  there  could  be  such  binding 
more  than  in  the  case  of  a  fi.  fa.,  which  does  not  vest 
any  right  by  the  mere  issuing  of  the  writ.  It  is  not 
necessary  to  decide  that  at  present.  I  am  inclined  to 
think  that  the  plaintiff  is  entitled  to  judgment  either 
way.     Snp|>o8ing   the    priority   of  the    teste   does   nol 
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apply  in  such  a  case,  then  the  plaintiff  has  priority  on  1857. 

the  ground  put  by  my  Lord:  if  it  does,  then  the  case  Sturgis 

is  within  the  mischief  contemplated  by  sect.  16  of  the  Bishop  of 

Statute  of  Frauds,  and  will  be  within  the  remedy.  Lohdoh. 

Judgment  for  the  plaintiff. 


The  Queen  against  Joseph  Higham.  Saturday, 

^  AprU  25th. 

TJ^LELD^  in  last  Hilary  Term,  obtained  a  rule  to  shew  An  aflSliation 

JL  ,       ,  summoDs 

cause  why  an   order  of  justices,  brought   up  on  against  H, 

was  BQITod  flt 

certiorari,  adjudging  the  defendant  to  be  the  putative  ^he  house  of 
fether  of  a  bastard  child  of  which  Mary  Ann  Prettridge  AnVtiornw 
was  the  mother,  should  not  be  quashed, "  on  the  grounds :  Jf^*'^J^ 
That  the   attorney,  in  the  order  mentioned,  was  not  ^^^J^  ^e  . 

*'  jostices  for  the 

authorized  by  the  said  Joseph  Higham  to  appear ;   2d.  petty  sessional 

division  of  B. 

That  it  does  not  appear  upon  the  order  that  Mary  Ann  in  the  county 

Prestridge  resided  within  the  Petty  Sessional  Division  sentingm^' 

therein  mentioned ;   3d.  That  it  does  not  appear  upon  Hl^thorized  to 

the  said  order  that  the  proof  or  evidence  was  taken  and  J^^  J^J  ^' 

was  retained 
and  paid  by  H*i  father.  He  examined  and  cross-examined  witnesses.  An  order  was 
drawn  up  purporting  to  be  made  on  the  complaint  of  the  mother  "  residing  at  M.  within 
this  county,*'  and  to  be  made  as  on  a  contested  summons,  the  defendant  appearing  by 
attorney.  In  fact  M,  was  not  only  in  the  county,  but  in  the  petty  sessionid  division  of  .&., 
as  was  well  known  to  every  one ;  but  nothing  was  said  about  it.  H,  deposed  that,  a  few 
days  before  the  summons  was  served,  he,  anticipating  annoyance  from  the  woman,  left  his 
father's  house,  which  had  up  to  that  time  been  his  abode,  without  any  intention  to  return, 
and  was  not  informed  of  the  proceedings  before  the  justices.  A  rule  to  auash  the  order 
havinff  been  obtained,  on  the  grounds  that  the  attorney  was  not  anthorizea  to  appear  and 
that  the  order  did  not  mention  that  Af.  was  within  the  division. 

Held :  that  the  Court  would  infer  in  fact  that  H ,  leaving  his  abode  avowedly  for  a 
temporary  motive,  did  intend  to  return  when  the  motive  ceased,  notwithstanding  his  depo- 
sition to  the  contrary ;  and  that,  such  being  taken  to  be  the  fact,  the  summons  was  duly 
served ;  and  that,  all  proper  to  be  proved  in  an  unopposed  summons  having  in  fact  appeared 
before  the  justices,  and  the  state  of  proof  being  such  as  would  justify  them  in  drawing  up 
an  order  stating  Af.  to  be  in  the  division  of  B.,  the  omissions  and  mistakes  were  amen(( 
able  by  this  Court  under  sUt.  12  &  13  Vict,  e.  45.  s.  7. 
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1857.       heard  in  the  presence  and  hearing  of  the  said  Joseph 

TlieQuxsv~  ^V^^  ^^  his  allied  attorney." 

^*  The  order,  which  was  in  a  printed  form  filled  op 

in  manuscript,  purported  to  be  **At  a  petty  Session 
of  Her  Majesty's  Justices  of  the  Peace  for  the  county 
of  Northampton  holden  in  and  for  the  division  of  Brack- 
ley  in  the  said  county  on  11th  August  1856.'*  It 
contained  recitals,  of  which  the  material  parts  are  as 
follows.  **  Whereas  one  Mary  Ann  Prestridye,  single 
woman,  residing  at  Morton  Puckney^  within  this  county, 
did"  apply  for  an  affiliation  summons  against  Joseph 
Higham  to  a  justice,  who  issued  it ;  **  and  whereas  the 
said  Joseph  Higham^  having  been  duly  served  with  the 
summons  within  forty  days  firom  this  day,  and  now 
appearing  by  attorney  in  pursuance  thereof;"  **and  it 
now  being  proved  to  us  that  the  said  child  was,  since 
the  passing  of  an  Act"  &c.,  bom  a  basUrd  on  25th 
November  1855.  The  rest  of  the  order  was  in  the  usual 
form  of  an  order  on  a  contested  summons.  The  rule 
was  obtained  on  affidavits  of  Joseph  Higham  and  several 
members  of  his  family.  Joseph  Higham  denied  the 
paternity.  He  stated  that  he  was  indicted  for  a  rape 
on  Mary  Ann  Prestridgef  tried  at  the  Northamptonshire 
Summer  Assizes  1855,  and  acquitted  on  the  merits. 
That  in  January  1856  he  was  served  with  an  affiliation 
summons,  and  did  appear  before  two  justices,  and,  there 
being  no  reliable  corroborative  evidence,  the  complaint 
was  dismissed.  That,  a  prosecution  for  peijury  against 
one  of  the  witnesses  who  gave  corroborative  evidence 
in  favour  of  the  said  Mary  Ann  Prestridge  on  such 
hearing  having  failed,  and  the  deponent  having  reason 
to  anticipate  further  annoyance  from  her,  he  determined 
to  leave  his  said  father's  residence  and  obtain  employ- 
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ment  in  a  different  part  of  the  country ;  and  he  did       1357^ 

accordingly,  on   the  13  th  July  last,  leave  his  father's    xhe  Qubbh 

residence  and  cease  altogether  to  reside  there  ;  and  that  ▼• 

he  shortly  afterwards  went  to  reside  with  John  Letts  of 

WUden  in  the  county  of  Bedfordshire^  and  assisted  him  in 

his  farm  there;  and  he  had  not,  and  has  not  since  had,  and 

has  not  now,  any  intention  of  returning  to  reside  with  his 

said  father.  The  summons,  on  which  the  present  order  was 

based,  was  left  at  deponent's  father's  residence  on  29th 

Julyy  when  the  deponent  was  resident  at  ffilden.     He 

denied  explicitly  having  heard  of  it  at  the  time,  or 

having  in  any  way  authorized  the  attorney  to  appear 

for  him :  and  some  of  his  family  deposed  to  having  of 

their  own  motion,  and  without  his  knowledge,  employed 

the  attorney  to  appear. 

It  appeared,  by  the  affidavits  in  opposition,  that  the 
attorney,  who,  it  was  deposed,  was  of  great  respectability 
and  perfectly  solvent,  appeared  before  the  justices  on  the 
11th  August  1856,  and  that,  being  asked  by  the  justices 
if  he  was  instructed  by  Joseph  Higham  to  appear,  he 
pledged  himself  that  he  was;  and,  ft'om  the  affidavit 
of  the  attorney  himself,  it  appeared  that,  though  he  got 
his  instructions  firom  Joseph  HiffhanCs  father,  he  then 
and  still  believed  he  was  authorized  to  appear  for  the 
son.  By  the  affidavit  of  the  clerk  to  the  justices  it  ap- 
peared that  the  service  of  the  summons,  by  leaving  it  at 
the  last  known  place  of  Joseph  Higharr!s  abode  on  29th 
Jufy,yfBa  proved  before  the  justices,  and  that  it  was  read. 
This  summons  purported  to  be  made  on  the  application 
of  "  Mary  Ann  Prestridge,  residing  at  Morton  Puckney^ 
in  the  Petty  Sessional  division  of  Brachley :"  which  the 
clerk  to  the  justices  stated  in  his  affidavit  was  the  fact,  and 
that  the  witnesses  were  then  examined  and  were  cross- 
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1867.       examined  by  the  attorney,  who  did  not  take  any  objection 
TheQuEKH    ^^  ^^®  jurisdiction  of  the  justices,  well  knowing  that 
HioHAK.     Morton  Puckney  was  in  the  division. 

Mundell  now  shewed  cause.  The  result  of  this  motion 
must  depend  upon  the  first  ground  stated  in  the  rule: 
that  is,  whether  the  justices  had  jurisdiction  to  hear  the 
cause,  which  they  had  if  the  summons  was  duly  served, 
or  if  the  defendant  appeared  by  attorney.  For,  by  stat. 
12  &  13  Vict.  c.  45.  s.  7.,  if  upon  appeal  against  any 
order  or  judgment  of  justices  or  "  if  upon  the  return 
to  any  writ  of  certiorari  any  objection  shall  be  made 
on  account  of  any  omission  or  mistake  in  the  drawing 
up  of  such  order  or  judgment,  and  it  shall  be  shewn  to 
the  satisfaction  of  the  Court  that  sufficient  grounds 
were  in  proof  before  the  justice  or  justices  making  such 
order  or  giving  such  judgment  to  have  authorized  the 
drawing  up  thereof  free  from  the  said  omission  or 
mistake,"  the  Court  may  amend  the  order.  Now  here, 
if  the  attorney  was  authorized  to  appear,  everything  in 
fact  was  rightly  done,  as  upon  a  contested  order ;  if  the 
attorney  was  not  duly  authorized,  then,  if  the  summons 
was  duly  served,  everything  was  rightly  done  as  upon 
an  order  made  in  default  of  appearance.  Either  way 
the  Court  can  and  will  amend.  Then  as  to  the  prin- 
cipal fact.  It  appears  that  the  defendant  left  his  father's 
house,  which  was  his  residence,  on  the  13th  July,  to 
avoid  an  anticipated  summons,  which  was  left  at  that 
house  on  the  29th  July.  An  attorney  appears  before 
the  justices  on  11th  August,  having  been  instructed  and 
paid  by  the  defendant's  family,  and  bon&  fide  believing 
himself  to  be  authorized  by  the  defendant.  The  order 
is  made ;  and  it  is  not  credible  that  the  defendant  should 
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be  ignorant  of  that  fact:  yet  he  does  not  appeal  or  take      .  1857. 
any  step  till  after  the  year  within  which  a  fresh  order    The  Queen 
could  be  made  has  expired.     Is  it  not  an  obvious  juggle      hioham. 
to  obtain  for  the  defendant  the  benefit  of  professional 
assistance,  and  yet  keep  open  the  question  whether  the 
service  was  proper?     [Lord  Campbell  C.  J.     It  seems 
very  likely  that  the  defendant  was  really  cognizant  of  the 
employment  of  the  attorney;  but  we  can  scarcely  act  on 
mere  probabilities  in  the  face  of  the  distinct  statements 
in  the  affidavits.]     At  all  events,  the  appearance  being 
regular  and  the  attorney  solvent,  the  Court  will  leave 
the   defendant   to    his  remedy  against   him;   Anony- 
maus  (a),  Anonymous  (b).  Stanhope  v.  Firmin  (c).     [Lord 
Campbell  C.  J.     But  here  the  defendant  is  liable  to 
imprisonment]     So  is  a  defendant  in  a  civil  cause ;  but 
there  the  Court  interferes  only  when  he  actually  is  in 
custody ;  Hambidge  v.  De  La  Crouce  (d).   At  all  events, 
the  appearance  would  be  good  if  the  service  was  regular; 
JBayfy  V.  Buchland  (e).     And  the  service  was  regular; 
for  the  residence  of  the  defendant  did  not  cease  to  be 
at  his  father's  house   until  he    had  acquired  a  new 
residence;    Regina  v.  Davis  (g).     Ex  parte  Jones  (A) 
may  be  relied  on:  but  there  the  place  of  service  never 
had  been  the  fixed  abode  of  the  putative  father :  in  the 
present  case  the  defendant  had  left  his  abode  avowedly 
for  the  purpose  of  keeping  out  of  the  way ;  and  when 
that  motive  ceased  no  doubt  he   would  come  back. 

(a)  1  Salk,  86.  W  1  Salk,  88. 

(c)  3NewCa.Z0\.  (d)  3  Cum.  B.  742. 

(«)  1  Exch.  1. 
(g)  22  L.  J.  N.  S,  M.  C.  M3.  (Bail  Court,  coram  Wightman  J.) 

(A)  1  L.  M.^P.  357. 
VOL.   VIL  2   O  E.   &   B. 
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1857.       [Lord  Campbell  C.  J.     He  says  he  had  no  intention  of 
The  QrEEN    ^^turning :  but,  in  forming  my  opinion  as  to  what  were 
„  ^'  the  facts,  I  look  rather  at  his  conduct  than  his  words  ; 

and  it  seems  to  me  that  his  father's  house  continued  his 
abode  just  as  if  he  had  been  absent  on  a  visit] 

Fieldy  in  support  of  the  rule.    It  is  true  that  the  house 
of  the  defendant's  father  was  his  abode  up  to  the  13th 
July;  but  after  that  it  ceased  to  be  so.     [Lord  Campbell 
C.  J.     Not  if  he  went  away  with  intent  to  return.] 
That  intention  is  denied  on  the  affidavits.    [Lord  Camp^ 
bell  C.  J.     It  is  averred  that  the  sole  motive  of  his 
departure  was  to  avoid  annoyance  from  the  woman  ; 
when  that  temporary  motive  ceased  at  the  end  of  the 
year  from  the   birth^  the  inference   is   that   he  would 
return.]  If  the  Court  think  that  in  fact  the  summons  was 
served  at  his  abode,  the  order  may  be  amended  as  far 
as  the  last  objection  goes,  as  the  evidence  was  in  fact 
rightly  taken,  on  that  supposition.    But  there  is  nothing 
to  justify   the   amendment  as  to  the  residence  of  the 
woman.      Stat.   12  &    13  Vict,   c.  45.  s.  7.  authorizes 
amendments  only  where   it  is  shewn  that   ''suflScient 
grounds  were    in  proof  before   the  justice  or  justices." 
Here  there  was  no  proof  of  the  fact  that  Morton  Pinkney 
was  in  the  division.     The  summons  stated  it  to  be  so^ 
but  is  not  evidence  of  the  truth  of  its  contents.    Neither 
could  the  justices  take  judicial  notice  of  its  situation ; 
Brune  v.  Thompson  (a). 

Lord  Campbell  C.  J.     The  reasonable  construction 
of  Stat  12  &  13  Vict  c.  45.  s.  7.  must  be  that,  when  it 

(a)  2  Q.  B,  789. 


▼. 
High  AM. 
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is  shewn  that  the  state  of  the  case  before  the  justices  1857. 
was  such  that  they  would  have  been  justified  in  drawing  xbc  Queen 
up  the  order  with  the  statement  in  it,  and  only  omitted 
to  do  so  through  a  mistake,  the  amendment  may  be 
made.  Was  not  that  the  case  here  ?  The  clerk  made  a 
slip  in  filling  up  the  form  of  the  order.  If  the  justices 
had  noticed  it  at  the  time,  might  they  not,  without 
impropriety,  have  amended  it?  I  think  they  might; 
and,  as  I  think  that,  in  fact,  the  summons  was  properly 
served,  the  amendments  should  now  be  made. 

(WioHTMAN  J.  was  absent) 

Erle  J.  I  also  think  both  amendments  are  within 
the  purview  of  the  Act.  On  all  trials  much  is  taken  by 
all  parties  as  assumed,  and  only  those  facts  really  in 
dispute  strictly  proved.  In  such  cases  what  is  assumed 
is  in  proof.  In  this  case  I  think  the  fact  that  Morton 
Pbikney  was  within  the  petty  sessional  division  was  suffi- 
ciently in  proof;  that  is,  I  think  the  justices  had  suffi- 
cient grounds  for  inserting  the  fact  in  the  order. 

(Cbompton  J.  was  absent) 

Rule  discharged,  without  costs,  on  the  amendments 
being  made. 


2  o  2 
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1857. 


Saturday,       Eliza  Ann  Edwards  aqaiYist  Hbnry  English 

and  George  Williams. 


A  bill  of  sale  ^PHIS  was  an  interpleader  issue,  in  which  the  plaintiff 
bon&  fide  made  affirmed,  and  the  defendants  denied,  that  the  goods 

/  H.  by  way  ^"d  chattels,  seized  by  the  sheriff  of  Middlesexy  under  a 

and^was  filed  ^'  ^^  against  the  goods  of  Joseph  Hare^  were,  at   the 

^ffid''*^^  *?.  .  time  of  the  delivery  of  the  writ  to  the  sheriff,  the  goods 

turned  out  to  of  the  plaintiff. 

be  defective. 

A  subseouent  At  the  Westminster  Sittings  after  last  Michaelmas 
the  same  goods.  Term,  before  Lord  Campbell  C.  J.,  a  similar  interpleader 
to  r!^H^,  was  issue  between  Frederick  Hattoriy  plaintiff,  and  the  present 
miule  byV.  H.  defendants,  stood  before  this  issue  in  the  paper,  and 
to  E.  by  way     ^^^  ixxed,  first.     On  the  trial  of  that  issue  it  was  proved 

of  security,  tr 

and  was  pro-     {}^2X  English  was  the  execution  creditor,  and  that  the 

pcrly  filed.  "^ 

A  creditor  of     execution  debtor,  Hare,  had,  on  18th  «7t//v,  1856,  con- 

J.  H.  suing  .  .        I      1  .11     /.      1 

out  execution  veyed  the  property  m  question  by  bill  of  sale  to  Hattoriy 

required  the  by  Way  of  security ;  that  HattorC^  bill  of  sale  was  made 

thrgoo^s'as'^  bona  fide,  and  was  filed  within  twenty  one  days;  but 

Two  int^-^  ^^^  ^^  affidavit  accompanying  it  contained  no  descrip- 

plcader  issues  ^Jq^  ^f  the  occupation  of  Joseph  Hare.     The  defendants 

in  which  F,  H,  in  that  issuc  had  a  verdict,  subject  to  leave  to  move  to 

and  E, 

respectively 

were  plaintiffs,  and  the  creditor  defendant;  in  each  of  which  the  issue  was  whether  the  goods 

were  the  goods  of  the  plaintiff 

In  F,  H.*%  issuc  defendant  had  a  verdict,  on  the  ground  that  the  bill  of  sale  to  F.  IT, 
was  void  as  against  defendant,  a  creditor,  because  not  duly  filed.  In  ^.'s  issue  it  was  urged 
that,  though  void  against  defendant,  F.  H.*s  bill  of  sale  was  valid  as  against  E,,  and  that 
therefore  the  goods  were  not  the  goods  of  E,,  and  the  defendant  was  entitled  to  the  fcrdict 
in  that  issue. 

Held,  that  the  subHtance  of  the  issue  was  to  inform  the  Court  whether  the  goods  were 
sellable  by  the  sheriff  as  against  E, ;  that  they  were  not  so  seizable,  and  that  therefore  tbo 
plaintiff  was  entitled  to  the  verdict. 


V. 
£>'GL18H. 
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enter  a  verdict  for  the  plaintiff.  It  was  then  agreed  that  1857. 
the  evidence  given  in  the  case  of  Hatton  v.  English  (a)  edwakdj* 
should  be  considered  as  given  in  the  present  issue,  and 
the  further  facts  be  added,  that  the  plaintiff,  Edwards, 
bona  fide  made  an  advance  to  Hare  on  the  security 
of  a  bill  of  sale,  conveying  the  same  goods  to  her, 
subject  to  the  prior  bill  of  sale  to  Hatton^  and  that 
the  bill  of  sale  to  Edwards  was  properly  registered. 
The  verdict  was  directed  in  this  issue  for  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defend- 
ants. 

In  the  ensuing  Term  the  Court  refused  a  rule  in  the 
case  of  Hatton  v.  English  {a). 

Montague  Smith  obtained  a  rule  Nisi  in  this  case,  pur- 
suant to  leave  reserved. 

H.  Hawkins  now  shewed  cause.  The  bill  of  sale  to 
Hatton  was  valid  as  against  Hare  and  as  against  the 
present  plaintiff;  but,  not  being  duly  filed,  it  was,  by 
Stat  17  &  18  Vict.  c.  36.  s.  1.,  void  as  against  any 
creditor  who  should  issue  process.  The  defendant 
English  was  such  a  person,  and  has  avoided  that  bill  of 
sale  as  against  Hatton ;  he  now  seeks  to  treat  it  as  valid 
as  against  Edwards :  but  the  instrument  is  either  void 
or  valid;  it  cannot  be  sometimes  one  sometimes  the 
other  as  may  suit  the  defendants.  Gadsden  v.  Barrow  (b) 
was  referred  to  at  the  trial,  but  is  quite  a  different  case  ; 
there  the  plaintiff  had  neither  title  to  nor  possession  of 
the  goods,  which  were  vested  in  a  third  party  by  a  prior 
valid  conveyance.  Here  the  defendant  himself  has 
avoided  the  very  conveyance  on  which  he  relies. 

(a)  Ante.  p.  94.  (6;  9  Exch.  614. 
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1857.  Montague  Smithy  in  support  of  the  rule.  Under  this  issue 

EowAEDB  none  but  legal  rights  can  be  regarded.  [Lord  Campbell 
ExoLiBH.  ^'  ^'  Surely  if  no  execution  had  intervened,  and  Hattan 
had  been  paid  off^  the  goods  would  have  belonged  to 
Edwards,]  Yes,  in  equity  and  by  way  of  trust,  but 
not  at  law.  If  the  plaintiff,  on  whom  the  affirmative 
lies,  shews  no  legal  title,  the  defendant  in  an  inter- 
pleader issue  succeeds;  Gadsden  ▼•  Barrow  (a),  Came 
▼•  Brke  {b).  [Crompton  J.  The  object  of  an  issue  is 
to  inform  the  conscience  of  the  Court.  It  cannot  for 
that  purpose  be  material  which  party  is  made  plaintiff.] 
The  plaintiff's  title  may  be  impeached  by  shewing  the 
jus  tertii ;  Cfiase  v.  Gobble  (c).  [Lord  CampbeU  C.  J. 
The  ratio  decidendi  there  was  that  the  proof  shewed 
that  the  deed,  under  which  the  plaintiff  claimed,  passed 
nothing.] 

Erle  J.  In  this  issue  between  Edwards  and  English 
I  think  that  Edwards  is  entitled  to  succeed.  As  between 
Hatton  and  Edwards  there  had  been  a  valid  bill  of  sale 
to  Hatton  ;  but  it  was  void  as  against  English,  who  has 
availed  himself  of  the  statute,  and  treated  it  as  void, 
and,  having  done  so,  tries  to  set  it  up  as  valid  against 
Edwards,  But  this  issue  is  tried  to  inform  the  Court 
whether  the  execution  debtor  Hare  had  goods  liable  to 
be  taken  in  execution  by  English ;  and  that  is  what  is 
really  meant  by  the  issue.  Both  bills  of  sale  were 
valid  as  against  Hare;  and  Edwards^s  bill  of  sale  as 
against  English,  There  may  no  doubt  be  a  question 
between  Hatton  and  Edwards  as  to  whicli  is  to  have 
those  goods.     I  rather  think  at  present  Hatton  is  not 

(fl)  9  Exch.  614.  (6)  1  M.^W.  183. 

(c)  2  M.^  G,  930. 


V. 

ENOLisn. 
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entitled  to  maintain  any  claim  against  Edwards;  but,  1857. 
whether  he  can  do  so  or  not,  that  in  no  ways  concerns  edw\kd8 
English,  I  think  the  principle  in  Carne  v.  Brice  (a) 
was  that  the  issue,  being  to  inform  the  Court,  is  to  be 
construed  with  that  view.  Chase  v.  Gobble  (b)  confirms 
the  principle  in  Came  v.  Brice  (a):  in  that  case  the 
proposed  evidence  would  have  shewn  that  the  plaintiff 
had  nothing  whatever  in  the  goods  claimed.  And  Gads- 
den V.  Barrow  (c)  is  to  the  same  effect. 

Crompton  J.  I  am  of  the  same  opinion.  The 
matter  to  be  inquired  into,  to  satisfy  the  judgment  of 
the  Court,  was  whether  English  had  a  right  to  order 
the  sheriff  to  seize  these  goods  under  the  execution,  as 
Harems  goods.  The  sheriff  could  not,  for  that  purpose, 
set  up  Hattons  prior  bill  of  sale.  It  is  said,  however,  that 
Edwards's  interest,  being  subject  to  Hatton%  was  only 
equitable.  That  I  doubt:  but,  granting  it  to  be  so,  I  do 
not  think  it  open  to  English  to  rely  on  that  at  this  stage 
of  the  proceeding.  The  only  thing  embarrassing  is  the 
suggestion  that,  if  the  goods  arc  given  up  to  Edwards, 
Hatton  may  claim  as  against  her.  If  so,  I  think  she 
must  have  a  defence ;  if  not  at  law,  certainly  in  equity. 
But  it  is  impossible  to  put  the  construction  upon  the 
Act  that  the  existence  of  a  prior  bill  of  sale,  void 
against  an  execution  creditor  because  not  registered, 
has  the  effect  of  defeating  all  subsequent  bills  of  sale, 
though  properly  registered. 

Lord  Campbell  C.  J.     Upon  the  issue  in  this  case 

(a)  7  M.  ^  W,  183.  W  2  M.  ^r  G.  930. 

(c)  9  Exch.  o\A, 
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the  qaestion  was  whether  the  creditor  had  a  right  to 
seize  the  goods.  It  was  quite  immaterial  which  party 
was  plaintiff  in  the  issue:  that  was  the  substance  of  it. 
Here,  had  EngUsh  been  plaintiff,  and  begun,  and  proved 
a  prima  facie  case,  Edwards  would  have  shewn,  at  least, 
a  prima  facie  case  in  answer  by  shewing  a  bona  fide  bill 
of  sale  to  herself,  duly  registered.  In  answer  to  that, 
the  existence  of  a  prior  invalid  bill  of  sale  might  have 
been  shewn ;  but  the  veiy  utmost  efiect  of  that  is  to 
shew  that  no  strict  legal  property  was  in  Edwardsy  by 
no  means  shewing  that  the  property  was  liable  to  be 
taken  in  execution  as  being  Harems.  This  fisu^t  should 
therefore  be  set  aside  as  not  material  to  the  substance 
of  the  issue,  on  the  principle  acted  on  in  Came  v. 
Brice  (a). 

Rule  discharged. 


(a)  7  M.  $-  If.  183. 


Saimrday, 
April  25th. 


Simons  against  Patchett. 


Action  for  a      "OIRST  count  on  a  promise  that  defendant  was  autho- 

breach  of  im-      JL 

plied  warranty  nzed  by  Rostron  tf  Co.  to  purchase  of  the  plaintiff 

that  the  de-  <.  .i.        •  j. 

fendant,  pur-  a  scrcw  Steamer,  then  m  progress  according  to  a  certain 
in  Ac  name'of  specification,  to  have  a  range  of  deck  cabins,  fitted  up 
tfff,  had  autho-  acfordi^g  to  certain  plans  pointed  out  by  defendant, 

rity  to  make 

the  contract  for 

R.   It  appeared  at  the  trial  that,  R.  having  refused  to  adopt  defendant's  contract,  plaintiff 

resold  the  ship  at  a  less  price  than  the  contract  price.  The  resale  was  taken  to  be  reasonably 

made  for  the  best  price  that  could  be  obtained :  and  it  was  taken  that  R,  was  perfectly  solvent. 

A  verdict  for  the  plaintiff  being  taken  for  the  difference  between  the  contract  price  and 

that  obtained  on  the  resale. 

Held,  that  the  damages  were  properly  assessed. 


T. 

Patchxtt. 
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for  60002L  Breach :  that  defendant  was  not  authorized  1857. 
by  Rostron  tf  Co,;  by  reason  whereof  plaintiff  was  nnable  sinm% 
to  enforce  the  contract.  2.  Count  on  a  promise  that 
defendant  had  authority  from  Rostron  ff  Co.  to  employ 
plaintiff  to  do  work  for  them.     Similar  breach. 

Pleas.    Non  assumpsit,  and  a  denial  of  the  breaches. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Sittings  in  London  after  Michaelmas  Term  1856,  it 
appeared  that  the  defendant  had  made  a  contract  as 
agent  for  Rostron  Sf  Co.  to  purchase  the  steamer  in 
question  for  6000/.,  payable  on  the  completion  of  the 
vessel  and  her  being  fitted  with  a  range  of  deck  cabins 
as  pointed  out  by  the  defendant.  In  fact,  the  defendant 
had  only  a  limited  authority  from  Rostron  t^  Co.,  which 
he  had  exceeded;  and  they  refused  to  be  bound  by  the 
contract.  The  plaintiff  was  informed  of  this;  but,  by 
that  time,  he  had  incurred  expence  in  preparing  the 
deck  fittings,  which  was  thrown  away,  as  they  were 
not  required  since  Rostron  If  Co.  did  not  take  the  ship. 
The  plaintiff  then  resold  the  ship  in  the  best  manner 
he  could,  without  these  fittings.  There  was  no  doubt 
suggested  as  to  the  competency  of  Rostron  tf  Co.,  if  the 
contract  had  been  binding  on  them,  to  pay  the  price 
or  any  damages  for  the  breach  of  it.  It  was  agreed 
that  the  sum  thrown  away  in  consequence  of  the  expence 
incurred  about  the  fittings  should  be  taken  to  be  250/. ; 
and  it  was  not  disputed  that  this  sum  might  be  recovered 
as  damages.  It  was  also  agreed  that  the  net  price 
obtained  for  the  ship,  without  the  fittings,  should  be 
taken  at  5500/.,  and  that  the  verdict  should  be  entered 
for  500/.,  with  leave  to  move  to  reduce  the  damages  to 
250/. 
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1857.  Montoffue  Smithy  in  the  ensuing  Term,  obtained   a 

rule  Nisi  accordingly. 


S1MOH8 

Patchstt. 


Huffh  Hili  and  C  MUward  now  shewed  cause.     ELad 
the  defendant's  warranty  been  complied  with,  and  Rastran 
^  Co.  had  been  bound  by  the  contract,  they  would  either 
have  fulfilled  it,  or  been  liable  for  a  breach  of  it.     In 
the  first  case  the  plainti£P  would  have  parted  with  his 
ship,  as  he  has,  and  had  6000Z.  instead  of  5500/.,  making 
a  difierence  of  500L     If,  on  the  other  hand,  they  had 
refused  to  accept  it,  the  plaintiff  might  have  recovered 
damages  against  them  in  an  action  for  not  accepting 
the  ship.     In  that  action  the  measure  of  damages  would 
have  been  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of  contract. 
In  the  present  case,  the  plaintiff  having  done  his  best  to 
resell  the  ship  well,  the  sum  he  actually  received  on  the 
resale  is  a  fair  criterion  of  the  market  price.     Therefore 
here  the  plaintiff  would  have  had  500L  more  than  he 
has.    In  Hadley  v.  Baxendale  (a)  the  Court,  in  delivering 
judgment,  cite  with  approbation  the  rule  laid  down  in 
Alder  v.  Keighley  (b),  "  that  the  amount  which  would 
have  been  received  if  the  contract  had  been  kept,  is  the 
measure  of  damages  if  the  contract  is  broken/*     And, 
though  the  judgment  in  that  case  limits  the  damages  to 
the  consequences  of  a  breach  of  contract  which  might 
be  naturally  expected,   it  includes  such  consequences 
as  might  naturally  be  expected  according  to  the  infor- 
mation   given    at    the    time    of  the    contract.     [Lord 
Campbell  C.  J.     There  is  extreme  difficulty  in  laying 
down  a  rule  of  law  on  the  subject]     Perhaps  so:   but, 

(a)  9  Exch,  341.  (6)  15  M.  4-  IV.  J 17. 


Patchett. 
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unless  the  defendant  can  shew  some  rule  of  law  to  1857. 
prevent  the  plaintiff  firom  recovering  the  sum  which  gJ^^^JJ^ 
he  would  have  recovered  against  Rostron  8f  Co.  if  the 
warranty  had  been  complied  with,  the  Court,  who  are 
in  the  position  of  a  jury,  will  give  that  sum. 

Montague  Smith,  in  support  of  his  rule.  The  agent  is 
not  liable  as  a  principal;  and  the  measure  of  damages 
is  not  the  same  against  him  as  if  he  were.  [^Crompton  J. 
It  is  not  the  same  thing  to  warrant  to  a  man  that  a 
supposed  principal  is  bound  to  fulfil  a  bargain,  and  to 
contract  to  fulfil  it  one*s  self.  Though  the  principal  was 
bound,  the  vendor  might  be  no  better  off,  as  in  the 
possible  case  that  he  was  insolvent.  But,  when  the 
principal  would  be  able  to  pay  if  he  were  bound  to  do 
so,  I  do  not  see  the  difference  in  the  damages.]  The 
real  damage  in  this  case  was  only  that  the  ship  was  kept 
out  of  commerce  during  the  interval  between  the  making 
of  the  bargain  and  the  information  to  the  plaintiff  that 
it  was  not  binding  on  Rostron  8f  Co.  The  rest  is  but 
the  fancied  value  of  his  bargain,  which  is  not  recoverable 
any  more  than  in  the  case  of  the  sale  of  real  estate. 

Lord  Campbell  C.  J.  I  had  formed  no  opinion  at 
the  trial:  but  now,  having  heard  the  argument,  I  come 
to  the  conclusion  that  the  verdict  should  stand  as  it  is, 
the  damages  being  the  loss  directly  arising  from  the 
breach  of  contract.  What  was  the  contract  in  this  case? 
That  the  defendant  had  authority  firom  Rostron  Sf  Co., 
so  that  the  bargain  he  made  in  their  name  was  binding 
on  them.  What  then  has  the  plaintiff  suffered  ttom  this 
bai^ain  not  being  binding  on  Rostron  8f  Co,  f  It  is  not 
disputed  that,  if  the  bargain  had  been  binding  and  had 


EXSTER  TERM, 


l^r 


k  C*.  dasa^es  ijc  not  folfilEi^  die 
eoDtnct;  aood,  if  ther  bad  fhltLVd   ifae  uMMiarr,  die 
jJaTTmflT  waold  lai>e  had  Stxa  ifagn  the  fall  pripe.     The 
kw  of  ihe  dsDnees  therdbtv  vhich  he  vooki   hsie 
iccoiercd  frun  iZoitfm  ir  Cft.  k  the  direct  coaaeqiieiioe 
0^  the  breach  of  the  defendasi's  cootrKt.     Viewing  the 
matter  in  apogher  li^ix.  the  resoli  is  modi  the  aame. 
It  if  Dot  to  be  di^ioted  thai,  if  direct  evidence  had  been 
pfen  crf'a  fidl  in  the  market  price  ctf  diips  between  the 
time  of  the  making  of  the  supposed  bargain  and  the 
time  at  which  the  pluntiff  m%fat  rpMnnahlj  resell  the 
ihip^  that  &D  in  price  would  be  recoverable.     Mi^it 
not  the  joTT  reasonablj  inier  socfa  a  fidl  in  price  from 
the  difference  in  price  actnallj  obtained  in  this  case. 
If  so»  the  caae  woold  be  broogfat  within  the  geifterd 
role  as  to  the  measore  of  damages  in  an  action  for  not 
accepting  goods.     Oor  attention  has  most  prop^y  been 
called  to  the  different  role  which  {derails  in  the  case  of 
sales  of  real  estate.   Bat  that  role  is  rather  anomaloos(a). 
It  is  a  costom  long  established,  soj^rased  to  be  incor- 
porated in  all  contracts  for  the  sale  of  real  estate  as 
being  oniversallv  known,  that  when  the  sale  goes  off 
for  want  of  tide  in  the  vendor  the  damages  shall  be 
limited  to  the  actoal  ezpences.     If  the  sale  goes  off 
becaose  the  vendor  changes  his  mind,  or  otherwise  by 
bis  fiiult,  the  custom  does  not  apply,  and  foil  compen- 
sation is  given.     There  is,  however,  no  custom  that 
can  be  set  op  in  soch  a  case  as  the  present ;  so  that  the 
general  role  of  law  prevails.     We  must  look  at   the 
contract  and  the  direct  consequences  of  the  breach.    It 

(a)  See  Fbtrtau  t.  ThomkiU^  2  W,  BL  1078;  Parke  B.  in  RobintoH  r. 
Jlarman,  1  Exch.  850.  865. 
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seems  to  me  that,  under  the  circumstances^  500/.  does  no  1857, 

more  than  place  the  plaintiff  in  the  same  position  as  if  g^^^^^ 
there  had  been  a  valid  contract  with  Bostran  Sf  Co. 


Patchett. 


Erle  J.  I  am  of  the  same  opinion.  The  facts  I 
take  to  be,  that  the  defendant  purchased  as  agent  for 
Rostron  8f  Co,  a  ship  from  the  plaintiff,  and  promised 
that  he  had  authority  to  bind  Rostron  Sf  Co,  It  turns 
out  that  he  had  not  such  authority,  and  that  the  contract 
was  not  binding.  The  question  is,  what  are  the  damages. 
There  is  a  sum  of  250L  expended  on  the  faith  of  the 
contract  as  to  which  there  is  no  question  raised;  but 
the  dispute  is  as  to  the  loss  of  25021  on  the  resale. 
The  general  principle  is,  that  he  who  has  broken  a 
contract  is  to  make  good  to  the  plaintiff  all  the  damage 
which  is  the  direct  consequence,  in  the  ordinary  course 
of  affairs,  of  the  breach  of  contract  Now,  here,  the  ship 
was  purchased  by  the  defendant  in  a  fair  bargain,  at 
what  must  be  taken  to  be  its  ordinary  value.  When 
resold  at  a  reasonable  time  after,  the  contract  proved 
invalid;  also  in  a  fair  manner,  it  fetched  250/.  less. 
In  the  interval,  whilst  the  plaintiff  believed  he  was  a 
vendor  to  Rostron  Sf  Co.,  he  was  unable  to  take  any 
steps  to  sell  his  ship,  and  necessarily,  as  the  direct 
consequence  of  the  contract,  lost  opportunities  of  sale, 
which  cannot  be  otherwise  estimated  than  by  the  result 
I  should  be  loth  to  hold  an  agent  liable  to  unlimited 
damages  from  the  breach  of  his  warranty :  but  I  think 
these  damages  are  no  more  than  the  direct  consequences 
in  the  ordinary  course  of  affairs  of  such  a  breach  of 
contract 

Crompton  J.     We  are  rather  in  the  situation  of  a 
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1857.       J^^  assessing  damages  than  of  Judges  laying  down  the 

— gj^^j^g       law,   I  quite  assent  to  what  Mr.  Smith  said  in  argument, 

-    ^*  that  the  damaires  recoverable  from  an  airent  for  such  a 

Patchett.  ^^  ^ 

breach  of  warranty  are  not  identical  with  those  which 
would  have  been  recoverable  from  the  principal  for  not 
fulfilling  the  contract.  The  damages  to  be  recovered 
are  what  was  lost  to  the  plaintiff  by  not  having  the 
valid  contract  which  the  agent  warranted  he  had. 
Though,  if  there  had  been  such  a  binding  contract, 
the  purchaser  would  have  been  liable  to  the  plaintiff  in 
damages,  yet,  if  the  purchaser  was  not  solvent,  the 
jury  would  say  that  the  loss  in  consequence  of  not 
having  a  binding  contract  was  not  the  sum  for  which 
he  would  in  that  case  have  had  judgment  against  the 
purchaser.  But  here  the  supposed  purchasers  are 
solvent;  and  no  doubt  is  raised  that,  if  the  contract  had 
been  binding,  the  plaintiff  would  actually  have  received 
whatever  sum  he  could  have  recovered  against  them: 
and,  that  being  so,  I  am  at  a  loss  to  see  why  we,  being 
a  jury,  should  not  give  the  plaintiff  the  sum  which  he 
would  have  had  if  the  defendant's  contract  had  not  been 
broken.  That  is  the  principle  on  which  I  go.  With 
respect  to  contracts  for  the  sale  of  real  estate,  there  is 
an  anomaly  arising  fh>m  an  implied  exception  that,  if 
the  contract  goes  off  from  defect  of  title,  there  should 
be  no  damages  for  the  loss  of  the  bargain.  That  is  a 
technical  rule ;  and  I  see  no  reason  why  it  is  to  be  taken 
for  our  guide  in  this  case,  more  than  in  a  breach  of 
contract  for  not  accepting  goods,  in  which  there  is  no 
such  technical  rule  and  no  such  exception. 

Rule  discharged  (a)* 

(a)  See  Coffen  r.  Wright,  ante,  p.  301 .     (Judgment  of  Q.  B.  affirmed 
in  Exch.  Ch.,  AW  30,  1857.) 
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The  Queen  aqainst  Robert  Gladstone  and    M^mdayy 

^  April  2n\i, 

eight  others. 
A  SPLAND  moved  for  a  rule  Nisi  for  an  information  In  the  parish 

-^^    .        ,  «  ^  •  1       T   /•      1     °^  ^•»  under 

m  the  nature  of  Quo  warranto  agamst  the  defend-  a  local  Act, 

•   DOu  V  CAllcu 

ants  for  usurping  the  office  of  members  of  the  Burial  The  Select 

Board  of  Liverpool  hlteihff^nc^ 

He  moved  upon  an  affidavit^  by  which  it  appeared  JfGuardiaM^ 

that  in  the  parish  of  Liverpool  there  is  a  body  called  '^^^  *•  •^ 

The  Select  Vestry  of  Hie  Parish  of  Liverpool^  constituted  Vettry,  having 

^,  the  manage- 

by  Stat.  5  &  6  Vict.  c.  Ixxxviii.  (a).    Sect  1  of  that  statute  ment  of  ^e 

enacts:    ^'That  the    rectors^   the   churchwardens,   and  chial affairs 

f    T 

the  overseers  of  the  poor  of  the  said  parish  for  the  time  Held,  that 
being,  together  with  twenty  one  persons  to  be  elected  ©f  a'^urial" 
in  the  manner  by  this  Act  directed,  shall  be  the  select  ^^  ^^[  ^" 

J  '  under  stats. 

vestry  for  carrying  into  execution  the  provisions  of  this  ^^?tP  ^i^*' 
Act,    and   shall  be  styled   '  The   Select   Vestry  of  the  \bU\QVik 

c.  85.  M.  10., 

Parish  of  Liverpool^  and  shall  be  and  shall  be  deemed  li.,  5*2.,  were 
to  be  a  Board  of  Guardians  for  the  relief  and  manage-  by  the  General 
ment  of  the  poor,  and,  subject  to  the  rules,  orders  and  thrmanage-*^ 
regulations  of  the  Poor  Law  Commissioners,  shall  have,  «eTcrif  paro- 
ezercise  and  perform  all  the  same  rights,  powers,  privi-  *^^Jf^  *fb"th 
leges,  authorities,  duties,   immunities,   protections  and  bodvcreated 
remedies  as  are  given  to  or  imposed  upon  guardians  of  Act 
the  poor  in  and  by  an  Act"  &c,  (5  &  6  fF.  4.  c.  76.).   By 
sect  21,  as  soon  as  The  Select  Vestry  should  hold  their 

(a)  Local  and  personal,  public :  **  For  the  administration  of  the  laws 
relating  to  the  poor  of  the  parish  of  Liverpool  in  the  county  of  Lamca$ter,** 


▼. 
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lj|57,        fiBti  meeUBf,  the  fimrrinnw  of  die  BoMd  of 
w€»  to  csflse. 

Befiire  and  mux  cfae  pwiiig  of  this  Aet^  m 
VtaSTj  has  always  besi  held  in  die  fmndk  far  die 
mgiTflgp*"^"^  of  die  goieral  poocfaial  affuaL  Upco 
die  requiadoa  in  wndng  of  muie  diaa  ten  tale|Mjcn^ 
the  duircfa.«»ardeii8  coavened  a  meedng  of  die  Gcncfal 
Teacrj  to  detemune  wfaedier  a  bnxial  gromid  dMiold  be 
provided  for  the  parUi:  it  was  drtrnnmrd  diet  tbae 
rfioald;  and  die  nine  drfenrfanta  woe  flfft.trd  bj  die 
General  Vestry  to  be  die  membaa  of  the  Burial  Boavd ; 
in  an  respects  regolariy,  if  the  General  Vestry  was  the 
proper  body  to  eicct. 

AgfUmij  in  rapport  of  his  modoo.  Scat.  16  &  17  FidL 
c  134.  u  7,  provides  far  the  elecdoo  of  a  Burial  Boavd 
in  places  beyond  the  Metropolis^  by  incorporating  by 
reference  the  enactments  in  stat.  15  &  16  VkL  c  85u  as 
to  the  election  of  Borial  Boards  in  places  within  the 
Metropolis.  Stat.  15  &  16  rtet.  c.  85.  m.  10.,  11.  re- 
qoires  the  elections  to  be  by  the  vestry.  Sect.  52 
defines  the  vestry  to  mean  *^  the  inhabitants  of  the 
parish  lawfbDy  assembled  in  restry,  or  for  any  of  the 
porposes  for  fvhich  restries  are  holden,  except  in  those 
parishes  in  which  there  is  a  select  or  other  restry 
elected  under"  sUt.  59  G.  3.  c.  12.,  ^  or  elected  nnder^ 
Stat  1  &  2  ^.  4.  c.  60.,  ''or  elected  under  the  provisions  of 
any  local  Act  of  Parliament  for  the  government  of  any 
parish  by  vestries,  in  which  parishes  it  shall  mean  soch 
select  or  other  vestry."  The  elecdon  in  Liverpool  should 
therefore  have  been  by  the  Select  Vestry;  Regma  t. 
Peteri  (a). 

(«)  6  S.  ^  B.  225. 
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Lord  Campbell  C.  J.     I  think  it  quite  clear  that        1357^ 
the   members  of  the   board  have   been   duly   elected.    -,.    g     v~ 
They  have  been  elected  by  the  vestry  which  has  the    ^     ^« 

*i  'I  GluU>8T0N>. 

government  of  the  parish.  It  is  important  that  those 
who  are  to  tax  the  inhabitants  should  be  elected  by 
those  who  have  th^  management  of  the  general  affairs 
of  the  parish  on  the  inhabitants  of  which  the  burthen 
will  fall.  Such  is  the  policy  of  the  Act,  which  gives 
the  election  to  the  inhabitants  assembled  in  vestry, 
unless  there  be  a  select  vestry  for  the  government  of 
the  parish.  The  body  here  called  the  Select  Vestry 
are  but  a  Board  of  Guardians  of  the  Poor,  called  by 
a  different  name.  In  Regina  v.  Peters  (a)  the  Select 
Vestry  was  the  only  one  which  governed  the  parish. 

WiGHTMAN  J.  The  question  is,  whether  the  govern- 
ment of  this  parish  was  taken  from  the  General  Vestry 
by  the  local  Act  That  Act  creates  what  is  called 
"The  Select  Vestry,"  but  only  for  carrying  into  execution 
the  provisions  of  the  Act.  Had  it  been  amongst  those 
provisions  that  they  should  be  the  only  vestry  for 
governing  the  parish,  Regina  v.  Peters  {a)  would  have 
been  in  point. 

(Erle  J.  was  absent.) 

CROBfPTON  J.  If  there  was  any  doubt,  I  should  say 
let  a  rule  be  granted,  that  the  matter  may  be  discussed : 
but  I  see  none.  The  word  "  vestry"  is  defined  in 
sect  52,  The  definition  seems  carefully  worded,  to 
shew  that  it  is  only  when  there  is  a  select  vestry  having 
the  government  of  the  parish  that  it  shall  be  substituted 

(a)  Q  B,^  B.  225. 
VOL.    VU.  2   P  B.   &   B. 
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for  the  general  vestry.  There  cannot  be  two  Tcstries 
at  the  same  time  governing  this  parish ;  the  defendants 
have  been  elected  by  that  which  has  the  general  goTem- 
ment.  The  other  has  merely  the  executive  fbnctioos 
of  the  guardians  of  the  poor. 

Rule  xefbsed. 


HomdtBft 
AprU  27Ui. 


John  Haigh  against  John  Ouset  and  others. 


Action  by  a  A  CTION  for  work  and  labour  as  an  attorney.     Plea : 

recorer  the  No  Signed  bill  delivered.     Issue  thereon. 

bOL    Plea,  ^  ^^  XuiXj  before  Erie  J.,  at  the  sittings  at  WeMt-- 

deHTmd/  A  ^"^^^er  in  last  Hilary  Term,  it  appeared  that  there  was 

signed  bill 
wasprored 
to  have  been 
deliTered.    It 
contained 
items  for  bosi- 
nessdone  in 
a  cause,  with- 
ont  any  state- 
ment as  to 
what  Coart 
the  cause  was 
in.    The  na- 
tnre  of  the 
business  was 
not  such  as  to 
shew  con- 
clusively 
whether  the 
action  was  in 
one  of  the 
Superior 
Courts  at 
WestminMier 
or  not.     The 
bill  contained 
other  items 

admitted  to  be  unobjectionably  described.     On  a  rule  to  enter  a  nonsuit,  on  the  ground  that 
this  was  not  a  compliance  with  the  statute : 

Held  that,  the  description  of  the  business  being  such  as  was  reasonably  sufficient,  when 
coupled  with  what  must  nave  been  known  to  the  client,  to  give  information  as  to  the  charges, 
none  of  the  items  were  objectionable,  and  the  solicitor  might  recover  his  whole  bill. 

Held  also  that,  even  if  some  items  had  been  badly  described,  the  solicitor  might,  notwith- 
standing, recover  for  the  items  in  his  bill  sufficiently  described. 


a  signed  bill  delivered  in  due  time,  which  contained 
charges  for  business  transacted  in  diflTerent  suits,  the 
items  in  which  were  as  usual  classed  together  under 
different  heads.  In  one  of  those,  which  was  headed 
**  yourselves  ats.  Walker/*  were  charges  for  the  following 
items.  ^*  Attending  on  the  charges  of  plaintiff's  attorneys 
herein."  "  Writing  for  particulars."  "  Letter  to  agent, 
with  instructions  for  settlement"  "  Instructions  to 
defend."  '*  Agent  perusing  correspondence,  and  attend- 
ing plaintiff's  attorneys;  conferring  and  inspecting 
original  writ ;  arranging  amount  of  costs ;  when,  under 
the  circumstances,  plaintiff's  attorneys  agreed  to  accept 
Ids,  6d,  in  discharge  of  debt  and  costs."  There  was 
nothing  else  in  the  bill  to  indicate  the  nature  of  this 


T. 
OCSET. 
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action.  Several  of  the  other  actions,  in  respect  of  which  1867. 
charges  were  made,  appeared  on  the  face  of  the  bill  to  hIioh 
have  been  actions  in  the  Superior  Coarts  at  Westminster. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defendants 
if  on  this  bill  he  was  entitled  to  it. 

Manisitfy  in  that  Term,  obtained  a  rule  Nisi  accord- 
ingly, on  the  ground  that  ^^  the  plaintiff's  bill  of  costs 
did  not  state  the  Court  in  which  the  business  charged 
for  was  done,  and  is  not  in  accordance  with  the  statute.** 

When  the  rule  was  called  on  for  argument,  and  the 
notes  of  the  trial  read,  the  Court  called  on  Manisty^  for 
the  defendants,  to  point  out  the  items  which  he  con- 
sidered most  objectionable;  he  selected  the  charges 
under  the  head  of  "yourselves  ats.  Walker^  before 
mentioned,  and  some  others;  but,  as  the  objections  to 
those  latter  items  were  similar  in  principle,  it  is  un- 
necessary for  the  purposes  of  this  report  to  state  any 
more  particulars  of  the  bill. 

Rew  now  shewed  cause.  The  first  question  is  whether 
there  really  is  any  objection  to  any  of  the  items.  The 
nature  of  the  business  charged  for  in  the  suit  of  JValker 
V.  Ousey  and  others^  coupled  with  what  the  defendants 
themselves  must  have  known,  sufficiently  indicates  that 
it  must  have  been  an  action  in  one  of  the  Superior 
Courts  at  Westminster,  It  is  not  necessary  that  the 
bill  should  be  so  worded  as  to  exclude  all  possibility  of 
ingenious  perversion.  If  it  gives  reasonable  information 
it  is  enough;  Cook  v.  Gillard(a),  \Erle  J.  In  Roy 
V.  Turner  {b)  the  Court  of  Exchequer  seem  to  have 

(«)  1  E.^  B,  26.  (()  26  Law  Timtt,  15a 

2  p  2 


treated  tbat  dedaoa  »  incoossteot  with  irimnf  t. 
0^j,-„  Marks  ^aj,  and  did  doc  fbilow  it.  And  in  /V  ^• 
Cai&ua  (b)  kim^  t.  J£zr4r  'a »  waB  acted  npoa  to  its 
ML  extent.]  In  Bay  ▼.  Twrmtr  (c)  Fkrkt  BL,  in 
delxrering  the  jodgment  of  the  Coort  of  EadbeqaeTy 
czpresBed  mnch  doobc  whetber  himgg  t.  Mmki  («) 
WM  ri^idy  decided.  Pigat  t.  Cadwkam  (6)  is  eeftainty 
an  anthoritj  that  an j  error  in  tfae  qgwti  faOI  ddicred 
ban  the  plaintiff's  action  altogether:  bat  that  ia  oon» 
txarj  to  ocber  dedsoos;  Waller  t.  Laeg  (d),  Dnm  ▼. 
CKffard(e);  in  bodi  of  which  ones  the  attocnej 
lecorered  far  the  good  itema^  thou^  there  were 
defectiTe  itema  in  the  bill.  In  Kxmt  t.  fFard  {g)  the 
principle  was  suted  to  be  that  *^  the  Legislature  intended 
that  the  dient  shoold  have  sa£5cient  materiak  for  obtain- 
ing adrice  as  to  taxadon,**  and  that,  if  the  Comt 
went  beyond  this,  they  ^shoold  gire  fiKslities  to  dis- 
honest clients  to  defeat  just  daims  upon  a  pretmoe 
of  a  defect  of  form  in  respect  of  which  they  had  no 
real  interest.'*  In  such  a  conflict  of  authorities  this 
Court  may  well  follow  their  own  decision  in  Cook  t. 
Giilard  (h).  As  the  leave  reserved  is  only  to  enter  a 
nonsuit,  the  verdict  must  stand  unless  the  plaintiff  is 
absolutely  barred  from  recovering  anything. 

Manisty^  in  support  of  the  rule.  The  doubt,  expressed 
by  Parke  B.,  as  to  whether  Ivimey  v.  Marks  (a)  was 
rightly  decided  was  only  as  to  the  necessity  of  naming 
which  of  the  Superior  Courts  the  action  was  in.     He 

(a)  16  M.  ^  W.  843.  (h)  1  H.  ^  N.  837. 

(e)  26  Law  Tinui,  150.  (<0  1  Af.  ^  G.  54. 

(c)  JRp.  ^  M.  280.  ig)  13  Q.  B.  515. 

(A)  1  /?  ^  B.  26. 
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did  not  express  any  doubt  that  the  bill  must  give  all  1857. 
requisite  information  for  advice  as  to  taxing  the  bill.  ^^[^ 
[Erk  J.  All  the  cases  agree  in  that.  The  bill  must  ^  ^• 
itself  give  the  necessary  information.  But  in  Keene  v. 
Ward  (a)  and  Cook  v.  Gt/farrf  (ft)  this  Court  did  not  think 
that  the  client  had  a  right  to  use  astuteness  perversely 
to  misunderstand  that  information.]  Supposing  this 
bill  were  taken  to  a  solicitor  of  competent  skill,  and  he 
were  asked  if  the  charges  in  the  suit  of  Walker  v.  Ouseff 
were  such  as  would  be  allowed  on  taxation,  his  answer 
must  be,  **  I  cannot  say  unless  you  tell  me  whether  the 
action  was  in  the  Superior  Courts  at  Westminster^  or  in 
the  Common  Pleas  at  Lancaster.  The  charges  for  the 
agent  may  exist  in  either."  [Crompton  J.  No  doubt 
that  is  not  conclusive,  as  there  are  Preston  agents  as  well 
as  London  agents,  though  the  client  could  no  doubt  tell 
him  pretty  well  in  which  Court  the  suit  was.  If  the  prin- 
ciple is,  as  you  must  contend,  that  the  bill  must,  without 
extrinsic  statements,  enable  a  consulted  solicitor  to  say 
if  the  charges  are  right,  every  charge  for  conveyancing 
should  specify  how  many  folios  were  in  the  conveyance, 
and  every  charge  for  attending  and  advising  should 
specify  what  the  conference  was  about,  as,  without  such 
information,  no  one  can  tell  whether  the  charge  for  such 
items  is  excessive  or  not.  Now  I  think  no  decision  has 
gone  to  that  extent  yet.  The  true  principle  would 
seem  to  be,  that  the  bill  should  give  such  reasonable 
information  as  would  easily  enable  the  client  to  ascertain 
if  the  charges  are  right.]  JP^ot  v.  Cadman  (c)  is  irrecon- 
cileable  with  such  a  principle. 


(a)  13  Q.  B.  515.  (6)  \  E.^  B.  26^ 

(c)   \  H,^  N.  837. 


•  » 


Lmi  CftSBMu.  r.  J.    TUb 
cr's  UL    The  (miL't  gies  is 
deiivciBi  pmcsiBat  Qa  Mac  <l  &  7 
oacuKaBDe  oas  beer  joinefi 

f^gDcii  by  hiiMir",  and  ie&fcned 


tbc  inrr  oraoC  umicr  c&B 


dan  be.  I  agice,  faovevor,  that  tbe  faiD 
oo  the  fine  of  it  safioenc  intxaadoQ  as  to  tke 
of  the  cbaigesL  I  adopt  Ae  rale  as  to  thii^  kid 
down  in  Keemt  t.  Hajitf  (a)  befcce  I  was  a  «^^hfT  of 
this  Court,  and  in  Cmk  t.  GiOard  yb)  to  vhich  I  was 
a  psnj-  The  riew  taken  bj  mj  bcother  I\tt\  mm  in 
Keemt  t.  Ward  (a)  Keins  Terr  sensible.  He  sajs :  ^  In 
reqinring  the  deiirenr  of  an  attorneT*s  biD  the  Legida* 
tme  intended  that  the  client  shoold  hare  ^^flt^rynf 
materiab  lor  obtaining  adrice  as  to  taxation:  and  we 
think  thai  we  iblfil  thai  intention  by  hoUing  the 
present  bill  aofficient  within  that  prindple :  whereas^  if 
we  reqoiied  in  respect  of  ereir  item  a  precise  ^^"^^^ffy^fff 
of  fimn,  we  shookl  go  be jond  the  woids  and  meaning 
of  the  statute,  and  shoold  give  &cilities  to  dishonest, 
clients  to  defeat  just  claims  upon  a  pretence  of  a  defect 


{a)  13  Q.  B.  615.  {h)  \  E.  k  B,  26. 
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of  form,  in  respect  of  which  they  had  no  real  interest"  1857. 
And  in  Cook  v.  Gillard  (a)  we  laid  down  the  principle  "^^^ 
that  the  Legislature  intended,  ^*  while  it  secured  the 
client  a  right  to  reasonable  information  respecting  the 
bill  before  an  action  should  be  brought  upon  it,  at  the 
same  time  to  give  the  attorney  security  that  the  delivery 
of  a  bill  intended  to  give  and  giving  all  requisite  infor- 
mation should  be  a  compliance  with  the  Act,  unless  the 
client  could  shew  that  information  which  was  really 
wanted  had  been  withheld.**  Applying  this  to  the 
present  bill,  it  seems  to  me  to  contain  all  that  the 
Legislature  intended  to  require. 

Complaints  have  sometimes  been  made  that  solicitors 
are  not  at  liberty  to  recover  the  fair  remuneration  for 
their  services  as  freely  as  any  other  persons.  It  may 
be  necessary  to  subject  them  to  some  regulations ;  but 
they  have  just  ground  for  complaint  if  those  regulations 
are  vexatious,  preventing  the  fair  recovery  of  a  just 
demand.  I  do  not  think  that  the  Legislature  intended 
to  throw  on  a  solicitor  the  burthen  of  preparing  a  bill 
such  that  another  solicitor  on  looking  at  it  should, 
without  any  further  statement,  see  on  the  face  of  the 
bill  all  information  requisite  to  enable  him  to  say  if  the 
charges  were  reasonable.  As  to  business  done  in  Court, 
I  adhere  to  what  was  decided  in  Cook  v.  Gillard  (a), 
that,  since  the  scale  of  costs  in  the  superior  Courts  has 
been  made  uniform,  it  is  immaterial  to  shew  in  which 
of  the  superior  Courts  the  business  was,  if  it  be  in  one  of 
them ;  and,  that  being  so,  the  greater  part  of  the  items 
in  this  bill  are  free  from  any  objection.  But,  even  if  one 
were  defective,  is  that  which  is  sufficient  to  be  vitiated 

(a)  \  E.^  B.  26. 
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1857.  by  that  which  is  not?  Such  a  doctrine  is  not  required 
Haigh  to  protect  the  client^  and  would  be  most  unjust  to  the 
OuBXT.  solicitor.  If  the  omission  or  misstatement  of  a  single  item 
were  to  vitiate  the  whole  of  a  long  bill,  it  would  be  most 
unjust :  if  further  information  were  required  as  to  that 
item,  it  would  be  easy  for  the  client  to  ask  for  and  obtain  it. 
Still,  if  the  Court  of  Exchequer  had  decided  that  such 
was  the  law,  and  that  the  client,  it  may  be  never  having 
complained  of  the  bill  till  six  years  from  the  time  the 
debt  accrued  had  expired,  might  then  successfully  take 
the  objection,  and,  if  that  decision  stood  alone,  I,  sitting 
here,  should  bow  to  it.  But,  if  I  find  contrary  decisions, 
I  must  elect  between  them.  Now,  in  the  Court  of 
Common  Pleas,  I  find  the  late  venerable  Chief  Justice 
THndali  in  Waller  v.  Lacy  (a\  delivers  the  solemn 
decision  of  the  Court.  He  says:  ^^The  first  question  is, 
whether  the  signed  bill  delivered  is  sufficient  within  the 
statute  of  the  2  G.  2.  c.  23.  s.  23.  to  enable  the  plaintiff 
to  maintain  his  action  for  any  portion  thereof.  On  that 
we  all  agree  that  it  is  sufficient  Co  enable  the  plaintiff  to 
support  an  action  for  some  part  of  his  demand."  The 
same  had  been  the  decision  of  Lord  Tenterden  in  Drew 
V.  Clifford  {b^^  The  Court  of  Exchequer,  however,  has 
decided  otherwise ;  first  in  Ivimey  v.  Marks  (c),  and 
more  recently  in  IHgot  v.  Cadman  (d).  Between  those 
decisions  and  that  in  the  Common  Pleas  I  must  elect. 
Courts  of  coordinate  jurisdiction  are  not  bound  to  adhere 
to  the  latest  decision.  I  am  of  opinion  that  the  doc- 
trine in  the  Common  Picas  is  right ;  and  I  am  therefore 
bound  to  act  upon  it,  and  hold  that  the  attorney  may 
recover  for  that  part  of  his  demand  which  is  properly 

(a)  1  Af.  §•  (?.  68.  (6)  Ry.  $•  M,  280. 

(c)  16  M.  ^  W,  843.  (d)   ]  H.^  N.  837. 
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included  in  bis  signed  bill  of  fees,  cbarges  and  disbnrse-        1857. 
ments.     It  would  be  lamentable  if  we  were  compelled       bj^^iqu 
to  facilitate  frauds  which,  as  is  pointed  out  in  Cook  v.        quset 
GiUard{a\  may  be  perpetrated  if  a  client,  having  been 
indulged  till  the  Statute  of  Limitations  bad  become  a 
bar  to  a  fresh  action,  might  raise  a  point  of  this  sort  as 
a  bar.     For  these  reasons  I  think  that  this  rule  to  enter 
a  nonsuit  should  be  discharged. 

WiGHTMAN  J.  The  only  issue  is,  whether  there  was 
a  signed  bill;  and  the  rule  is,  according  to  the  leave 
reserved,  to  enter  a  nonsuit  The  question  therefore  is, 
whether,  some  out  of  several  items  in  the  bill,  being  in 
actions,  as  it  is  said,  not  sufficiently  designated  as  to  the 
Court  in  which  the  action  was,  that  is  enough  to  disen- 
title the  plaintiff  to  recover  at  all.  For  on  this  rule  it  is 
necessary  only  to  decide  whether  such  a  defect  as  to  some 
of  the  items  bars  the  whole  claim.  Now  on  that  point 
we  have  the  express  decision  of  the  Court  of  Common 
Pleas  in  Waller  v.  Lacy  (ft)  that  such  a  defect  is  not  enough 
to  disentitle  the  plaintiff  to  recover  as  to  the  items  pro- 
perly designated.  Mr.  Mamsty,  however,  relies  on  the 
decisions  of  the  Exchequer  in  Ivemey  v.  Marks  (c)  and 
Piffot  v.  Cadman  (d).  It  might  be  sufficient  to  say  that 
the  Court  of  Common  Pleas,  and  also  the  Court  of 
Queen's  Bench,  have  come  to  a  different  conclusion, 
and  that  there  is  no  foundation  in  justice  for  the  decision 
of  the  Exchequer.  But  Ivimey  v.  Marks  (c),  which  was 
the  first  of  those  cases,  is  distinguished  in  the  judgment 
in  Keene  v.  Ward  {e\  where  my  brother  Patteson  pointed 

(a)  \  E,^  B.  26.  (6)  1  Af .  fr  G.  64. 

(c)  16  M.  8r  W.  843.  (rf)  I  H.  ^  N.  837. 

(e)   13  Q.  B,  515. 
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1857.  out  that,  when  the  facts  were  looked  at»  the  case  did  not 
jLuQH  l*y  down  the  law  contended  for.  He  then  states  what 
OuflKT.  ^^  considered  was  the  principle ;  and  I  agree  in  what  be 
stated.  That  case  was  followed  by  the  considered  judg- 
ment of  this  Court  in  Cook  v.  GiUard  {a\  to  which  I 
was  a  party,  and  in  which  I  wholly  concurred.  So  that, 
even  if  it  should  appear  that  some  items  were  not  sus- 
tainable, it  would  not  support  this  rule  to  enter  a  nonsuit, 
which  cannot  be  if  the  plaintiff  is  entitled  to  recover  for 
any  part  of  his  biU. 

Eble  J.  The  application  for  a  nonsuit  is  on  the 
grounds  that  some  of  the  items  in  the  bill  delivered  are 
not  sufficiently  stated  to  enable  the  defendant  to  obtain 
advice  as  to  taxation ;  and  that,  if  any  of  the  items  are 
insufficiently  stated,  the  whole  bill  is  vitiated.  These 
are  two  points,  both  to  be  made  out  by  the  defendants : 
in  my  opinion  they  have  established  neither.  The 
principle  laid  down  in  Ward  v.  Keene  (i),  that  all  that 
is  required  is  that  the  bill  should  supply  sufficient  mate- 
rials for  advice,  is  not,  I  think,  anywhere  disputed  ;  but 
it  is  said  that,  in  applying  it,  we  must  consider  it  indis- 
pensable that  a  solicitor  on  reading  the  bill  may  be  able, 
without  asking  for  further  information,  to  advise  whether 
the  items  are  overcharged;  and  that  for  this  purpose, 
if  any  of  the  items  are  for  business  in  Court,  it  is  indis- 
pensable that  the  Court  should  be  named.  Now  I 
am  sure  no  bill  that  contained  charges  for  anything 
beyond  mere  steps  in  a  cause  ever  did  contain  this  full 
information.  No  person  on  earth  by  reading  a  bill  of 
costs  without  further  information  can  tell  what  is  a  fair 

(a)  \  E.^  B.  26.  (6)  13  Q.  B.  616. 
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charge  for  such  an  item  as  ^^  advising  you.**  It  may  1857. 
have  been  a  minate's  work;  it  may  have  required  a  Iluoh 
week's  careful  consideration.  No  man,  unless  there  ousst. 
were  interminable  prolixity  in  the  bill,  could  tell  from 
the  bill  alone  what  is  the  fair  charge  for  matters  de^ 
pending  on  the  quantum  meruit,  that  is,  for  almost 
everything  except  mere  steps  in  a  cause.  In  looking 
at  the  items  pointed  out  in  this  case  as  being  the  most 
objectionable,  I  find  none  to  be  of  such  a  nature  as  to 
be  dependent  for  the  remuneration  on  the  Court  in 
which  Walker's  action  was  depending.  The  fair  charge 
for  each  would  depend,  not  on  the  Court,  but  upon  the 
nature  of  the  work  done.  I  think  it  was  a  mistake  in 
fact  originally  to  think  that  the  name  of  the  Court  was 
requisite  to  enable  any  one  to  decide  on  the  quantum. 
Before  stat.  6  &  7  VicL  c.  73.  the  name  of  the  Court 
was  of  essential  importance ;  but  I  think  the  decision  in 
Immey  v.  Marks  (a)  was  founded  on  a  mistake  in  fiu^t. 
In  electing  amongst  conflicting  decisions,  I  do  not 
adhere  to  that  which  I  think  based  on  a  mistake.  It 
seems  to  me  that  the  statute  with  regard  to  solicitors' 
bills  ought  to  be  construed  on  the  principle  on  which 
we  act  with  regard  to  particulars  of  demand.  The  bill 
should  give  reasonable  information ;  if  the  client  wants 
more,  he  may  demand  it.  Formerly,  the  law  has  been 
administered  as  if  it  was  the  object  of  the  Act  to  enable 
a  fraudulent  client  to  defeat  his  solicitor  on  a  mere 
matter  of  form  which  it  would  be  ludicrous  to  suppose 
to  have  misled  in  point  of  fact.  But  in  Cook  v.  OiUard  (i), 
after  an  elaborate  review  of  the  law,  a  rule  was  laid 

(ii)  16  M.  ^  ir.  843.  (6)  \  E,^  B.  26. 
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and  I  must  elect  which  decisions  I  shall  follow.  I  am  1857. 
strongly  opposed  to  the  idea  that  the  presence  of  one  haiqh 
bad  item  vitiates  the  whole  bill :  and  I  cannot  well  see  ous'bt. 
the  force  of  the  reason  for  the  rule  contended  for,  that 
the  consulted  solicitor  must  be  able  to  judge,  ex  facie, 
and  without  further  information,  whether  he  will  advise 
the  reference  of  the  bill  to  taxation.  No  bill  ever  gives 
such  information  as  to  items  not  done  in  a  cause  in 
Court,  and  I  do  not  see  why  more  particularity  is 
required  in  items  done  in  the  course  of  a  cause.  I 
think  it  would  be  a  very  dangerous  rule  to  require  the 
description  to  be  such  as  to  enable  a  person  of  com- 
petent skill  on  reading  the  bill  to  say,  ex  facie,  whether 
it  is  reasonable.  I  think  it  should  be  sufficient  if  it 
contains  such  reasonable  information  as,  coupled  with 
what  the  client  must  be  able  to  tell  him,  would  be 
sufficient  to  enable  him  to  judge.  Tried  by  that  test 
this  bill  is  sufficient ;  and,  in  a  conflict  of  authorities, 
we  may  well  give  judgment  according  to  our  own  view 
of  what  is  right. 

Rule  discharged. 
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Gbobge  David  Evans,  appellant,  William 
Mathtas  and  John  Lewis,  respondents. 


A  PPEAL  from  the  County  Court  of  CardiganMre 

held  at  Cardigan. 

The  material  facts  of  the  case  stated  were  as  follows. 

This  is  an  action  of  replevin  to  try  the  validity  of  a 

distress,  made  on  plaintiff's  goods,  on  4th  August  1856, 

for  4021  alleged  to  be  half  a  year's  rent  due  to  defendant 

.  .    -      Maihias  on  Ist  Jurie  1856,  in  respect  of  a  farm  and 

port  of  the  * 

aTowry,  proved  lands  called  Vrachest  in  Pembrokeshire  ;  the  other  defend- 
that  C.  had 

ant  being  the  bailiff  employed  by  him  in  making  the 


In  an  action 
of  replevin, 
brought  by  E. 
against  If., 
M.  avowed  for 
rent  arrear  in 
respect  of  a 
farm  V.,  and 
£.  pleaded  in 
bar  denying 
the  tenancy. 
M.t  in  snp- 


distress.  Defendants  made  avowry  and  cognizance  for 
rent  arrear  (as  above).  Plaintiff  pleaded :  Non  demisit ; 
Non  tenuit;  and  Riens  in  arrear.  Judgment  was  given 
for  defendants  in  the  county  court 


filed  a  bill 

against  E, 

and  others, 

in  which  C. 

claimed  to  be 

entitled  to  V, 

as  tenant  for 

life,  subject 

to  a  term  of 

1000  years 

and  a  later 

mortgage  for  500  years,  and  prayed  for  an  account  of  what  was  due  on  the  trusts  of  the 

term  or  1000  years  and  the  mortgage ;  and  that  directions  might  be  given  to  raise  the  sums 

required  for  the  trusts  of  the  term  ;  that  C.  might  be  permitted  to  redeem  the  mortgage ; 

that  E.  and  the  mortgagee  might  be  decreed  to  deliver  V.  to  C. ;  that  the  money  which 

C.  should  pay  for  the  redemption  might  be  raised  by  sale  of  V, ;  and  that  a  receiver  might 

be  appointed  of  the  rents  of  V, 

M.  further  proved  that  the  Court  of  Chancery  decreed  that  V.  should  be  sold,  and  that 
out  of  the  proceeds  the  sum  required  for  the  trusts  of  the  term  should  be  first  paid,  then 
the  mortgage  debt ;  that  a  receiver  should  be  appointed,  and  that  E.,  who  was  in  possession 
of  r.,  should  attorn  to  him  for  V, 

That  a  receiver  was  appointed ;  and  E.  attorned  to  him,  adding  **  such  attornment  being 
without  prejudice  to  my  right  to  appeal  against  the  decree." 

That  E.  paid  the  rent  to  the  receiver,  and  afterwards  to  another  receiver  appointed  on 
the  death  or  the  first. 

That  the  term  of  one -thousand  years  was  sold  to  Af ,  and  the  termor  in  trust  conveyed 
to  Af. 

Held :  that  on  this  evidence,  and  assuming  Af.  to  have  a  good  title  under  the  term,  the 
relation  of  landlord  and  tenant  was  still  not  proved  to  exist  between  Af.  and  E, 

Where  a  case  from  a  county  court  was  stated  bv  the  parties  at  unnecessary  length,  the 
judee  signing  it  in  obedience  to  the  county  court  rule,  this  Court,  in  reversing  the  judgment 
of  the  county  court,  refused  costs. 
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On  the  trialy  evidence  was  given  by  the  defendants        1857. 
of  a  chancery  suit  wherein  Catherine  Mary  Jane  Evam        evUto 
was  plaintiflF,   and  Jane  Martha  JoneSy   George  David      m^^hias. 
Evans  (the  plaintiff  in  replevin),  Anna  Maria  Evans^ 
Maria   LeHtia  Evansy    William    Henry    LewiSy  David 
Arthur  Saunders  Davis,  John  Taubmany  WiUiam  JameSy 
David  Griffith  Evans  and  William  Thomas  Bowen  Evans 
were  defendants.  The  case  described  at  very  great  length 
the  equity  proceedings,  which,  so  far  as  was  material  to 
the  present  decision,  were  as  follows. 

The  bill  was  filed  15th  December  1851,  and  stated 
that  Caleb  Evansy  being  seized  in  fee  of  the  farm  of 
Vrochesty  executed  a  lease  and  release  of  23d  and  24th 
JuTie  1813,  between  himself  and  his  eldest  son  Benjamin 
Evans  of  the  first  part,  David  Griffith  and  his  daughter 
Easter  Griffith  of  the  second  part,  Essex  Bowen  and 
John  Evans  of  the  third  part,  and  William  Bowen  and 
ITunnas  Lewis  of  the  fourth  part :  whereby,  in  consider- 
ation of  an  intended  marriage  (afterwards  solemnized) 
between   Benjamin  Evans  and   Easter  Griffithy   Caleb 
Evans  and  Benjamin  Evans  conveyed  the  farm  to  Essex 
Bowen  and  John  EvanSy  to  the  use  of  Caleb  Evans  in 
fee  until   the  solemnization  of  the  marriage,  and,  after 
that,  to  the  use  of  Benjamin  Evans  for  life,  remainder 
to  the  use  of  Easter  Griffith  for  life  or  vndowhood, 
remainder  to  Essex  Bowen  and  their  heirs  during  the 
lives  of  Benjamin  Evans  and  Easter  Griffithy  and  the 
survivor,  remainder  to  the  use  of  William  Bowen  and 
Thomas  Lewisy  their  executors,  administrators  and  assigns, 
for  one  thousand  years  upon  the  trusts  after  declared ; 
and,  subject  to  that  term  and  its  trusts,  to  the  use  of 
the  sons  of  the  marriage  successively  in  tail  general, 
remainder  to  the  daughters  in  tail  with  cross  remainders. 


31 
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rtu(  I2rj0t  Tnat,  an  IJdi  .l^pmndcr  LS43^ 
Orfjjbth  EntnuM  married  Ctxtheriae  Mary  Jamt  JSa 
(>linntifr  in  die  ciumcery  ioit:  That,  by  an  iiaiiffm»re 
of  idfii  *%»pi!ism^  I;i43,  che  remaimier  of  7fcw/«aMii 
fhrfith  RnnrnM  wtm  settled  to  die  oae  of  him  fat  HA, 
f^mmr^fier  tr>  hiii  iiaid  wile  tor  life,  with  remaincieis  in 
hvonr  of  their  children,  remainder  to  Benjamin  Gr^jUk 
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Evans  in  fee.     That,  by  indenture  of  4th  April  1844        1857. 
(indorsed  on  the  indenture  of  12th  September  1843),        evakb 
Jane  Martha  Jones  assigned  to  trustees  her  interest  in     mathias. 
the  12002^9  on  trusts  declared  in  a  deed  of  settlement 
bearing  even  date  therewith,  and  also  assigned  to  them 
the  farm  of  Vrochest  for  the  residue  of  the  five  hundred 
years,  subject  to  such  equity,  of  redemption  as  was  then 
subsisting.     That  Benjamin  Griffith  Evans  died  in  1845, 
there  having  been  no  issue  of  his  marriage,  intestate, 
and  leaving  his  father  Benjamin  Evans  his  heir  at  law. 
That  Benjamin  Evans  died   in    1849,  having  devised 
hereditaments,  including  the  farm  of  Vrochest^  amongst 
all  his  children  except  George  David  Evans,  as  tenants 
in  common.     That  Thomas  Lewis,  the  trustee  for  the 
term  of  one  thousand  years,  having  survived  the  other 
trustee   WtUiam  Bowen,  died,  and  that  Wiltiam  Henry 
Lewis  was  his  executor.      That  David  Griffith  Evans 
and   other    three    children   of  Benjamin  Evans,  were 
entitled  to  the  equity  of  redemption  on  the  farm  of 
Vrochest  in  remainder,  after  the  death  of  Catherine  Mary 
Jane  Evans.     That   no  part   of  the   1000/.  had  been 
raised.     That  the  bill  prayed  that  an  account  might 
be  taken  of  what  was  then  due  for  principal  and  interest 
in  respect  of  the  lOOOil  secured  by  the  term  of  one 
thousand  years,  and  of  what  was  due  to  Jane  Martha 
Jones  for  principal  and  interest  on  the  mortgage.     And 
that  an  account  might  be  taken  of  the  rents  and  profits 
of  the  mortgaged  hereditaments  received  by  Jane  Martha 
Jones,  and  that  directions  might  be  given  for  raising  and 
paying  the  1000/.  and  interest,  and  that  the  complainant 
might  be  permitted  to  redeem  the  mortgage  debt  of 
12002.     And  that  George  David  Evans  and  Jane  Martha 
Jones  might  be  resi)ectively  decreed  to  deliver  the  here- 

VOL.  VII.  2  Q  B.   &  B. 


of  the  rents  of  the  mortgaged  estates. 

The  case  then  set  out  the  answer  of  Oi 
Evmu  (the  plaintiff  in  replevin)  to  the  abov 
therein  slated  that  he  could  not  speak  aa  to  th 
of  the  iadeniures  of  1827,  1826  and  1843 
what  remtuned  due  to  George  David  Gr0 
mortgage  securit;,  nor  aa  to  whether  Be^ 
Evatu  died  intestate :  and  be  admitted  the 
gations  of  the  bill.  He  submitted  to  the  Coi 
the  term  of  one  thousand  years  was  still  i 
term.  He  further  alleged  that  he,  on  tb 
Beryaiiim  Evans,  became  entitled  in  posseasic 
hereditaments,  and  applied  to  the  teuauta  to 
they  accordingly  did  attorn,  to  himself;  a 
claimed  to  be  entitled  to  the  rents  and  profits, 
to  the  title  of  Jane  Martha  Jonet. 

The  case  then  stated  that  a  replication  m 
issue  joined. 

And  that,  by  decree  of  1st  Deeentber  11 
ordered  that  the  farm  of  Vncheit  should  I 
the  money  be  paid  in  to  the  credit  of  the  ca 
to  further  order :  that  the  sum  of  1000/., 
the  term  of  one  thousand  years,  should  b 
out  of  the  proceeds  of  the  sale,  and  the  i 


Eyans 
Hatbias. 
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representatives,  &c. ;  and  that  a  proper  person  should  1857. 
be  appointed  receiver  of  the  rents  and  profits  of  the 
mortgaged  premises ;  and  that  George  David  Evans  (the 
plaintiff  in  replevin)  should  attorn  tenant  to  the  said 
receiver  for  such  part  of  the  premises  as  were  then  in 
his  occupation. 

The  case  then  stated  the  other  evidence  given  in  the 
countj  court,  which  established  the  allegations  in  the 
bill ;  and  from  which  it  further  appeared  that,  on  5th 
June  1854,  Owen  Davies  was  appointed  receiver  of  the 
estates,  including  Vrochest  That  the  suit  was  revived 
in  August  1854,  on  the  marriage  of  Catherine  Mary 
Jane  Evans  with  William  Macaubrey ;  and  an  order  was 
made,  in  November  1854,  directing  an  inquiry  as  to  the 
amount  of  the  occupation  rent  to  be  paid  by  George 
David  Evans  (the  plaintiff  in  replevin)  for  the  part  of 
the  farm  of  Vrochest  then  in  his  occupation.  The 
following  attornment,  signed  by  the  plaintiff  in  replevin, 
was  also  put  in. 

*^  Evans  v.  Jones.  I  hereby  attorn  to  Owen  Davies^ 
the  receiver  in  this  case,  in  respect  of  the  premises 
called  Vrochesty  and  in  my  occupation ;  such  attornment 
being  without  prejudice  to  my  right  to  appeal  against 
the  decree  made  in  thb  cause,  dated  the  Ist  day  of 
December^  1853.  Dated  this  2d  day  of  November  1 854. 
Geo.  David  Evans.** 

That,  by  order  of  Court  of  15th  January  1855,  the 
occupation  rent  for  that  part  of  the  farm  of  Vrochest 
in  the  occupation  of  George  David  Evans  was  fixed  at 
80/.,  which,  by  order  of  27  th  February  1855,  he  was 
ordered  to  pay  to  the  receiver  (deducting  for  property 
tax),  for  rent  from  1st  December  1853  to  1st  December 
1854  ;  and  it  was  ordered  that  all  subsequent  payments 
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1857.        should  be  made  half  yearly  on  1st  Jwne  and  1st  December^ 

eTas^        ^  '^"8  ^  ^^  should  continue  in  occupation.     That,  on 

2d  May  1855,  the  suit   was  reviTed  against  personal 

representatiyes  of  two  of  the  original  defendants.     That 

Frochest,   with   the   other  estates  in    question   in    the 

chancery  suit,  was  sold  by  public  auction  on  7th  Jufy 

1855,  under  the  decree,  for  the  residue  of  the  term  of 

one  thousand  years ;  and  WtBiam  Maihias,  the  defendant 

in  replevin,  became  purchaser,  of  which  the  plaintiff  in 

replevin  was  informed.     That,  by  order  of  15th  December 

1855,  it  was  ordered  that  WUMam  Matkias  (defendant  in 

replevin)  should  be  let  into  possession  as  from  2d  December 

1855,  and  all  proper  parties  should  execute  a  conveyance 
to  him ;  and  William  Henry  Lewis  did  accordingly  assign 
to  him,  by  indenture  of  23d  February  1856,  for  the  re* 
sidue  of  one  thousand  years.     That,  on  23d  January 

1856,  the  Master  certified  that  five  only  of  the  children 
of  the  marriage  of  Benjamin  Evans  and  Easier  Griffith 
lived  to  attain  a  vested  interest  in  the  1000/.,  including 
the  plaintiff  in  replevin.  That  on  2d  June  1855  Owen 
Daviesy  the  receiver,  died;  and  David  Jones  was,  by 
order  of  29th  December  1855,  appointed  receiver  in  his 
stead.  That  the  plaintiff  in  replevin  had  paid  the  rent 
for  Vrochest  to  the  two  receivers  in  succession  regularly 
up  to  Ist  December  1855.  That,  on  2d  Auyust,  1856, 
the  attorneys  of  the  defendant  in  replevin,  by  his  order, 
wrote  to  the  plaintiff  in  replevin,  requiring  payment  to 
Mathias  of  40/.,  the  half  year's  rent  due  on  1st  June 
1856,  "  for  that  portion  of  the  farm  of  Vrochest  which 
you  lately  held  as  tenant  to  the  receiver  appointed  by 
the  Court  of  Chancery  in  the  suit  of  Evans  v.  JoneSy 
and  which  farm  he  has  purchased  under  a  decree  of  the 
said  Court ;"  and  the  letter  threatened  a  distress  in  case 
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of  non-payment.     That  this  letter  was  delivered  to  the        1857. 
plaintiff  in  replevin  by  David  JoneSy  who  then  told  him        Evans 
that  the  authority  of  him,  David  Jones^  as  receiver  had     Matuias. 
ceased.     That  the  plaintiif  in  replevin  refused  to  pay ; 
and,  on  4th  August  1856,  a  distress  for  40/L  was  put  in. 

The  case  stated  that  it  was  contended,  at  the  trial,  on 
behalf  of  the  plaintiff  in  replevin,  that  the  relationship 
of  landlord  and  tenant  did  not  subsist  between  him  and 
the  defendant  MathiaSy  and  that  the  attornment  to  the 
receiver  of  the  Court  of  Chancery  did  not  enure  to 
create  such  tenancy.  It  was  argued,  in  reply,  on  behalf 
of  the  defendants,  that  under  the  foregoing  facts  such 
relationship  of  landlord  and  tenant  did  exist ;  and  that 
the  defendant  Mathias,  as  the  assignee  of  fV,  H.  Lewis 
in  whom  the  legal  estate  was  alleged  to  be  vested,  had 
a  right  to  distrain;  and  that  the  attornment  to  the 
receiver  of  the  Court  of  Chancery,  and  payment  of 
rent  to  him,  was  in  fact  an  attornment  and  payment 
to  W.  H.  Lewis  in  whom  the  legal  esUle  was  vested, 
and  who  alone  was  justified  in  distraining. 

The  case  also  set  out  the  grounds  of  appeal,  which, 
so  far  as  material  to  the  present  decision,  substantially 
agreed  with  the  points  urged,  as  above  stated,  on  behalf 
of  the  plaintiff  in  replevin. 

The  questions  for  the  opinion  of  the  Court  of 
Queen's  Bench  are:  Whether  the  plaintiff  held  as 
tenant  to  the  defendant  William  Mathias  at  a  rent 
payable  half  yearly  of  the  premises  in  respect  of  which 
he  attorned ;  and  whether  the  said  William  Mathias  had 
a  right  to  distrain  for  the  rent. 

The  case  was  signed  by  the  judge  of  the  county 
court  as  follows.     "  The  above  case  was  settled  by  the 
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receive  the  rent.     Lord  Campbell  C.  J.     The  law  does       1857. 
not  know  of  such  a  thing  as  a  hypothetical  attornment       i^][jJi 
to  such  person  as  may  be   shewn  to  have  title.]     It     mathias. 
might  as  well  be  said  that  the  attornment  made  the 
appellant  tenant  to  Jajie  Martha  Jones^  the  mortgagee 

Horace  Lloydy  contriL  It  must  be  assumed,  for  it 
was  not  disputed  in  the  county  court,  that  Lewis  had 
good  title  to  the  term  of  one  thousand  years.  [Lord 
Campbell  C.  J.  Assume  that,  and  that  the  respondent 
has  a  good  claim  through  him.]  The  right  of  the 
respondent  does  not  rest  simply  on  the  attornment  to 
the  receiver.  There  was  a  payment  to  him,  and  also 
to  the  subsequent  receiver.  It  seems  therefore  that  the 
attornment  was  not  to  the  individual,  but  to  the  party 
holding  the  character  of  receiver,  as  such.  That  must 
enure  to  the  benefit  of  the  party  entitled  to  the  legal 
estate.  The  Court  of  Chancery  does  not  interfere  with 
the  legal  titles  of  individuals,  but  directs  the  legal  owners 
to  do  acts,  as  to  convey.  The  attornment  therefore,  in 
this  case,  did  not  enare  to  the  benefit  of  any  party 
directly  named  by  that  Court,  but  to  such  party  as  the 
receiver  might  be  found  to  represent.  Thus,  if  an 
occupier  of  land  be  threatened  with  ejectment,  he  may 
attorn  to  the  party  so  threatening,  reserving  the  right 
to  dispute  the  title,  if  it  should  turn  out  that  there  was 
a  mistake.  It  cannot  be  held  that  a  new  attornment 
was  necessary  for  every  new  receiver.  Suppose  the 
respondent  had  brought  ejectment :  could  the  appellant 
have  set  up  the  title  of  the  receiver?  \_Crompton  J. 
I  am  by  no  means  sure  that  it  is  not  a  fallacy  to  treat 
this  as,  legaUy  speaking,  an  attornment  at  all :  it  may 
be   no   more   than   an   agreement  to  pay  rent  to  the 
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1857.        receiver.]     If  the   receiver   had   authority  to  let,  the 

EvAN8       \eg^  owner  could  not  have  turned  the  lessee  out.     If 

Mathiab.     ^  cestui  que  trust  let  a  party  into  possession  who  pays 

him  rent,  that  is  evidence  of  the  party  being  tenant  to 

the  trustee,  the  legal  owner ;  VaUance  v.  Savage  (a). 

Lushf  in  reply.  The  object  of  the  Court  of  Chancery, 
in  appointing  a  receiver,  is  to  make  him  landlord  for 
the  purpose  of  distraining  in  his  own  name.  That 
appears  from  both  equitable  and  legal  authorities; 
Hughes  v.  Hughes  (i),  Bennett  v.  Robins  (c).  Dancer  ▼• 
Hastings  (dy,  \^Crompton  J.  That  case  explains  Doe 
Dem.  Marsack  v.  Read  (e ).]  Evans  v.  EUiot  (g)  shews 
that  a  mortg^ee  cannot,  by  notice  to  the  mortgagor*s 
tenant,  constitute  the  relation  of  landlord  and  tenant 
between  himself  and  such  tenant,  and  that  an  attorn- 
ment to  him  by  such  tenant  cannot  relate  to  the  notice, 
so  as  to  make  a  tenancy  from  the  time  of  the  notice  (A). 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  entirely  depends  upon  whether  there  was 
evidence,  before  the  county  court  judge,  that  Evans, 
the  appellant,  held  as  tenant  under  the  respondent 
Maihias,  as  alleged  in  the  avowry.  To  establish  the 
tenancy,  reliance  was  placed  on  the  attornment  of  Ist 

(a)  7  Binff.  595.  (6)  1  Fe$.  Jun.  161. 

(e)  5  a  ^  P.  379. 

(d)  4  BtHff.  2.     See  Chapman  v.  Beecham,  3  Q.  B.  723. 

(e)  12  Eoit,  67.  (g)  9  A.^  B.  342. 

(A)  See  note,  in  1  Smith*M  Leading  Cases,  476  (4th  ed.)  to  Moss  ▼. 
GolHrnors,  1  Dough  279 :  Cote's  Law  and  Practice  of  Ejectment,  pp.  39, 
229,  476. 
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December  1 853  (a) :  and,  if  this  operated  as  an  attornment        1 867. 

to  Lewis,  in  whom  the  term  created  under  the  marriage        evIhs 

settlement  of  1813  was  then  vested,  that  term  having     mathiab. 

been  assigned  to  Mathias  before   the   rent  distrained 

for  accrued,  he   would  be  entitled   to  our  judgment. 

But   there   is  no  language   in    the   attornment  which 

naturally  bears  such  a  construction ;  and  there  certainly 

was  no  intention  in  any  of  the  parties  concerned  to 

create  or  to  procure  an  acknowledgment  of  a  tenancy 

between  Evans  and  Lewis.     Evans  attorns  tenant  *'  to 

Otoen  Davies,  the  receiver,"  and  expressly  provides  that 

it  shall  be  '*  without  prejudice  to  my  right  to  appeal 

against  the  decree."    At  this  time,  Evans  denied  the 

title  of  Lewis ;  and  there  was  an  uncertainty  whether 

it  would  be   recognized  by  the  Court.     The  counsel 

for  the  respondents  laid  down  the  proposition  that  an 

attornment  to  a  receiver  appointed   by  the  Court  of 

Chancery  enures   to   the   benefit  of  the   person   who 

shall  ultimately  be  found  to  have  in  him  the  legal  estate. 

The  Court  of  Chancery  certainly  does  not  assume  to 

itself  any  title   or  power  of  conveying,  directing  its 

decrees  only  in  personam,  and  requiring  the  parties  in 

whom  the  legal  or  equitable  interest  may  be  to  convey 

for    the    benefit    of   those    found    to    be    beneficially 

interested.     But  no   authority   was  adduced   to  shew 

that  an  attornment  to  a  receiver  appointed  by  the  Court 

of   Chancery  hypothetically  creates   a   tenancy  under 

another  person :   and,  if  the  party  in  whom  the  legal 

estate  is  vested  were  thus  empowered  to  distrain,  the 

object  of  the  Court  of   Chancery  in   appointing  the 

receiver  would  often  be  effectually  defeated.     The  cases 

(a)  That  is,  under  the  decree  of  that  date :  the  actual  instrument  of 
attornment  was  dated  2d  November  1 864. 
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1857.  cited  by  Mr.  Lush  in  his  reply  seem  clearly  to  shew  that 
Evans  the  attornment  to  a  receiver  appointed  by  the  Court  of 
Mathias.  Chancery  constitutes  a  tenancy  by  estoppel  between 
the  tenant  and  the  receiver,  which  the  Court  applies 
to  the  purpose  of  collecting  and  securing  the  rents  till 
a  decree  can  be  pronounced,  taking  care  that  the  tenant 
shall  be  protected,  both  while  the  receiver  continues  to 
act,  and  when  by  the  authority  of  the  Court  he  is 
withdrawn.  We  must,  therefore,  hold  that  Evans  never 
became  tenant  to  Lewis,  either  by  the  attornment  or 
by  the  subsequent  payment  of  rent  to  the  receiver; 
and  that  the  relation  of  landlord  and  tenant,  upon 
^hich  the  avowry  is  framed,  was  not  constituted  by 
the  subsequent  assignment  of  the  term  to  Mathias. 

The  judgment  of  the  Court  below  must  therefore  be 
reversed. 

We  cannot  conclude  without  animadverting  on  the 
manner  in  which  this  case  is  drawn,  setting  out  a  bill 
and  answer,  and  other  proceedings  in  Chancery,  instead 
of  the  facts  which  they  are  supposed  to  prove ;  whereby 
great  perplexity  is  introduced,  and  the  costs  of  the 
appeal  must  be  very  improperly  increased.  There  must 
be  blame  on  the  part  of  the  appellant;  and  wc  therefore 
order  the  judgment  to  be  reversed  without  costs. 

Judgment  reversed. 
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1857. 


Warden  against  Stone.  APfmh, 

THE  declaration  alleged  that  defendant,  heretofore.  Under  The 
Absconding 

to  wit  9th  July  1855,  then  being  high  bailiff  of  the   Debtors  Arrest 
county  court  of  Lancashire,  holden  at  Liverpool,   in  (usci^Viet. 
Lancashire,  the  same  then  being  a  county  court  holden  usuing  of  a 
and  established  under  the  Act  &c  (9  &  10  Ffct  c.  95.),  ^"^^^eoin 
was,  by  himself,  directly  or  indirectly,  concerned  as  judge » not* 

'J  '  J  *f'  proceeding  in 

attorney  and  accent   for  George  RawUson  and  Robert  the  coantr 

•^  ,  ...  .  cowrt-    There- 

Pagden  in  a  proceeding  in  the  said  court,  to  wit  an  fore,  if  the 

high  bailiff  of 

application  to  the  deputy  judge  of  the  said  court  by  the  county 
and  on  behalf  of  the  said  G,  R.  and  R.  P.,  by  the  defend-  the  party 
ant,  as  their  attorney  and  agent,  for  a  warrant,  under  2?e  j^j^^^^ 
tiie  Act  of  Parliament  &c.  (The  Absconding  Debtors  ^"^^j^by  Viable 
Arrest  Act,  1851,  14  &  15  Fict  c.  52.),  against  miUam  to  a  penalty 

'     ^^  under  stat. 

Evans,  and  the  obtaining  such  warrant  from  such  deputy  9  &  lO  Viet 
judge,  and  the  issuing  of  such  warrant  out  of  the  said  30. 

_  But)  per 

court  by  the  defendant,  as  such  attorney  and  agent  for  Curiam,  it  is 
the  said  G.  R,  and  R.  P.,  contrary  to  the  form  of  the  l^aUie  should 
statute  in  such  case  made.     Whereby,  and  by  force  of  "*^  ^  ^^' 
the  said  statute,  defendant  forfeited  for  his  said  offence 
50L :  and  an  action  accrued  to  plaintiff,  to  demand  and 
haye  the  same  of  him.     Yet  defendant  hath  not  as  yet 
paid  &c 

Plea:  Non  debet,  by  statute  (21  Jo.  1.  c.  4.  s.  4.). 
Issue  thereon.  Also :  Demurrer  to  declaration.  Joinder. 

On  the  trial  of  the  issue  in  fact,  before  Martin  B.,  at 
the  last  Liverpool  Assizes,  the  facts  appeared  to  be  as 
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Absconding  Debtors  Arrest  Act,  1851.  Sect  1  of  that  1857. 
Act  enables  country  commissioners  of  bankrupts  and  wabdkm 
county  court  judges  (except  those  acting  in  Middlesex  stomb. 
and  Surrey)  to  grant,  on  affidavit  intituled  in  one  of  the 
Superior  Courts,  a  warrant  on  which  the  debtor  may  be 
arrested ;  and  then  a  capias  issues  (preceded  by  a  sum- 
mons when  there  is  no  action),  on  which  the  debtor  is 
deemed  to  have  been  arrested ;  and,  by  sect.  8,  the  debtor, 
after  the  issuing  of  the  warrant  but  before  that  of  the 
capias,  and  before  or  after  the  arrest,  may  apply  to  have 
the  warrant  set  aside,  or  to  be  discharged  from  arrest,  to 
the  commissioner  or  county  court  judge,  or  to  a  Judge  of 
the  Superior  Courts,  or  to  the  Court  mentioned  in  the 
affidavit.  The  obtaining  such  warrant  appears  to  be  a 
proceeding  in  the  Court  where  it  issues :  Schedule  B. 
gives  a  fee  ^'  to  the  clerk  of  the  county  court  on  the 
issuing  of  a  warrant"  The  warrant,  in  the  county  court, 
is  directed  to  the  high  bailiff  and  issued  by  him.  In 
Pybv$  V.  Gibb  {a)  the  Court  considered  that  this  Act, 
among  others,  had  the  effect  of  so  far  altering  the  juris- 
diction of  the  county  court  as  to  make  a  surety  bond, 
given,  before  the  passing  of  the  Act,  to  the  high  bailiff 
for  the  due  performance  of  the  duties  of  his  bailiff, 
unavailable,  though  the  alleged  breach  of  duty  was  in 
respect  of  a  duty  imposed  before  the  passing  of  such  Acts. 
The  language  of  the  Judges  in  that  case  shews  that  this 
additional  jurisdiction  was  looked  upon  by  them  as  an 
enlargement  of  the  authority  of  the  county  court.  If 
the  proceedings  were  not  in  the  county  court,  the 
warrant  might  issue  in  one  county  court  district,  and 

(a)  QE.^B.  902. 


V. 

Stork. 
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1857.  be  executed  in  another,  by  the  high  bailiff  of  the 
Vj^den  foiroer ;  which  cannot  be.  It  is  true  that  the  affidavit 
is  entitled  in  a  Superior  Court :  but  that  which  ensues 
is  not  the  less  a  proceeding  in  the  county  court  StaU 
10  &  11  Vict  c.  102.9  by  sect.  10,  transfers  to  the  county 
courts  the  jurisdiction  in  cases  of  insolvency  previously 
vested  in  the  Commissioners  of  the  Insolvent  Debtors 
Court  on  their  circuits ;  and  all  the  proceedings  in  the 
county  court,  under  this  enactment,  are  entitled  as  of 
the  Insolvent  Debtors  Court,  including  the  petition, 
schedule,  order  for  hearing,  vesting  order,  &&  The 
county  court  judge  appoints  the  assignees,  the  Insolvent 
Debtors  Court  having  a  concurrent  jurisdiction.  Yet 
surely  all  that,  under  this  enactment,  takes  place  in  the 
county  court  is  a  proceeding  in  that  court;  and  it 
cannot  be  said  that  the  judge  and  clerk  of  the  county 
court  then  act  merely  as  officers  of  the  Insolvent 
Debtors  Court 

Lord  Campbell  C.  J.  I  think  the  defendant  would 
have  done  better  to  have  declined  to  be  concerned  in 
the  proceeding.  But  we  have  to  determine  whether  the 
case  falls  within  sects.  29  and  30  of  stat  9  &  10  Vict, 
c.  95.,  which  make  it  penal  for  the  high  bailiff,  or  any 
other  officer  of  the  county  court,  to  be  concerned  as 
attorney  or  agent  for  any  party  "  in  any  proceeding  in 
the  said  court,*'  that  is,  the  county  court  This  is  not  a 
proceeding  in  the  county  court:  for,  though  the  judge 
of  the  county  court  was  authorized  to  act,  he  acted  as 
authorized  by  stat.  14  &  15  Vict  c.  52.,  and  not  as  a 
county  court  judge.  Looking  at  all  the  sections  of  that 
statute,  it  is  clear  that  these  proceedings  are  only  ancil- 
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lary  to  the  Superior  Court  from  which  the  process  issues,  1857. 
of  which  Court,  and  not  of  the  county  court,  he  is  in  Wabdiw 
this  respect  the  officer.  The  proceeding  is  in  camera,  stonb. 
not  in  curia,  of  the  countj  court.  It  is  suggested  that 
the  high  bailiff  could  act  only  in  his  own  district :  but 
I  think  that,  after  the  warrant,  the  proceedings  are  not 
at  all  confined  to  the  particular  court :  I  have  no  doubt 
that,  under  sect  8,  the  debtor  might  apply  to  any  com- 
missioner of  bankrupt  or  any  county  court  judge,  as 
well  as  to  any  Judge  of  the  Superior  Courts,  or  to  the 
Court  mentioned  in  the  affidavit.  My  brother  Atkinson 
has  properly  reminded  us  of  some  expressions  which 
were  used  by  the  Bench  in  Jh^bus  v.  Gibb{a);  from 
which,  he  suggested,  it  might  appear  that  such  pro- 
ceedings were  considered  to  be  proceedings  in  the 
county  court.  But  the  principle  of  that  decision  was 
only  that  the  perils  of  the  surety  were  increased  by 
enabling  his  principal,  the  bailiff,  to  receive  more  than 
he  could  receive  before:  the  case  goes  no  further.  I 
think  that  this  was  not  a  proceeding  in  the  county  court, 
within  the  meaning  of  sect.  29  of  stat  9  &  10  VicL 
e.  95. 

WiouTifAN  J.  I  am  of  opinion  that  this  is  clearly 
not  a  case  within  sect.  29,  and  that  the  judge,  in  granting 
the  warrant,  was  not  acting  in  his  court,  but  under  the 
special  authority  of  The  Absconding  Debtors  Arrest 
Act,  185L 

Erle  J.  I  am  also  of  opinion  that  the  exercise  of 
this  authority  was  not  a  proceeding  in  the  county  court. 

(a)  6  E.  $-  /?.  902. 


cised  b;  the  high  bailiff  of  any  district, 
withiD  his  own  district 

Cbokftoh  J.  Sect.  29  of  staL  9  &  10 
creates  an  offence  if  the  high  bailiff  of  a  i 
is  concerned  as  attorney  in  a  proceeding  in 
and  we  are  to  see  it  clearly  made  out,  tfa 
the  proceeding  in  question  was  a  procee 
county  court.  I  think  that  the  proceedii 
the  county  court,  but  in  the  Superior  Com 
in  the  affidavit  or  warrant  Whilst  it  wi 
that  affidavits  for  the  purpose  of  arresting 
debtors  should  come  up  to  London,  the  d< 
have  time  to  escape ;  aod  therefore  it  beca 
that  steps  should  be  taken  on  the  spot 
the  intention  of  the  framer  of  the  Act  wai 
officers  to  grant  these  warrants  as  delef 
Superior  Courts.  The  affidavit  is  to  be 
the  Superior  Court;  and  the  application  a 
if  made  to  a  Superior  Court,  is  to  be  i 
(yourt  mentioned  in  the  affidavit  or  vram 
warrant  is,  by  sect  3,  to  be  merely  auxi 
process  of  the  Superior  Court.  I  think,  tl 
the  proceedines  must   be  considered  as  t 


XX.    VICTORIA. 

warrant.  If  the  case  were  even  doubtful,  we  should  be 
bound,  this  being  a  penal  enactment,  to  see  that  it  was 
clearly  made  out.  But  I  really  do  not  see  room  for  any 
doubt 
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1857. 


Wabdbn 
Stonb. 


Lord  Campbell  C.  J.  I  think,  however,  we  all  agree 
that  the  high  bailiiF  ought  not  to  act  in  such  a  case,  and 
that  this  ought  not  to  be  a  precedent. 

Judgment  for  defendant  on  the  demurrer. 
Rule  absolute  to  enter  verdict  for  de- 
fendant. 


The  Queen  against  Eyre,  Clerk. 


Wednudatft 
April  29tb. 


rjOWDE SWELL,  in  last  Hilary  Term,  obtained  a  ADersonrated 
rule  Nisi  to  quash  an  order  of  Sessions,  made  upon  for  the  relief 
an  appeal  by  the  defendant,  against  a  rate  for  the  relief  of  \  paHsC^gaTe 
the  poor  of  the  parish  of  Dedham,  in  the  county  of  Essex,  ^^arden^Tn^" 
whereby  the  Quarter  Sessions  refused  to  respite  such  ^««tJmotno- 

J  ^  r  tice  of  appeal 

appeal,  and  ordered  that  the  same  be  dismissed  with  to  the  next 

'^'-  ^         ^  Setsiona,  and 

costs.     The  order  had  been  brought  up  by  certiorari.        io  the  same 

paper  gave 

From  the  affidavits,  on  both  sides,  it  appeared  that  the  notice  that  he 

rate  appealed  against  was  made  on  the  17th  Jtdy  1856,  try  the  appeal, 

the  next  Sessions  after  which  were  those   holden   in  enter^Md  ^*' 

October  1856.  «""?„?  *^' 

same,  and 
petition  for  a 
respite  to  the  next  Sessions.  The  churchwardens  gave  him  notice  that  they  would  oppose 
socn  his  petition.  At  the  next  Sessions  hoth  parties  attended ;  the  appellant  applied  to 
enter  and  respite  the  appeal ;  the  Sessions  refused  to  do  so^  and  required  him  to  proceed, 
and,  on  his  not  doing  so,  dismissed  the  appeal  On  a  rule  to  quash  their  order  dismissing 
the  appeal : 

Held  that,  there  bein^  a  notice  in  fact  which  the  Sessions  were  justi6ed  in  deciding  to 
be  a  reasonable  notice,  they  were  not  bound  to  respite  the  appeal,  and  had  jurisdiction  to 
make  the  order  complained  cf. 


VOL.    VIL 
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1867.  Mr.  Eyre  sexred  on  the  churchwardens  a  notice  in 

The  QuBxif    ^^  following  terms.     *^  Essex  to  wit     To  the  church- 

Etjix.  wardens  and  overseers  of  the  poor  of  the  pariah  of 
Dedfiam,  in  the  county  of  Essex :  To  the  oyerseeiB  of 
the  poor  of  the  parish  of  Dedham :  To  WiUiam  DcnoMon 
of  Dedham^  in  the  same  county:  To  Thomas  Cole  of 
Dedham^  in  the  same  county ;  and  to  all  others  whom  it 
may  or  doth  concern:  Take  notice,  that  I,  the  under- 
signed, the  Rev.  Charles  Eyre^  of  Dedham^  in  the  county 
of  Essex,  clerk,  being,  and  having,  at  the  time  when  a 
certain  rate  and  assessment  hereinafter  mentioned  was 
made,  been,  the  occupier  of  a  house,  lands  and  premises 
situate  within  the  said  parish  of  Dedham,  called  the 
Upper  Parh  Cottage,  and  being,  and  having  been,  upon 
and  in  respect  of  such  occupation,  rated  and  assessed  in 
such  hereinafter  mentioned  rate  and  assessment,  which 
was  made  on  the  17  th  day  of  July  now  last  past,  for  the 
relief  of  the  poor  of  the  said  parish  of  Dedham,  and  for 
the  puq)oses  chargeable  thereon  according  to  law,  which 
said  rate  and  assessment  was  and  is  entitled :  *  Rate 
made  the  17th  day  uf  July  1856.  An  assessment  for 
the  relief  of  the  poor  of  the  parish  of  Dedham,  in  the 
county  of  Essex,  and  for  other  purposes  chargeable 
thereon  according  to  law,  made  this  17th  day  of  July 
1856,  after  the  rate  of  ten  pence  in  the  pound:'  Take 
notice,  I  repeat,  each  and  every  of  you,  that  I,  the  said 
Charles  Eyre,  do  intend,  at  the  next  general  Quarter 
Sessions  of  the  peace,  to  be  held  in  Chelmsford,  in  the 
county  of  Essex,  in  and  for  the  said  county,  to  enter, 
lodge  and  commence  an  appeal  against  the  said  rate 
and  assessment,  by  which  rate  and  assessment  I  feel 
myself  and  am  aggrieved  and  injured,  and  to  which  I 
have  material  objection,  by  reason  of  you  the  said  JVUImm 


Etrs. 
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Dawson,  and  you  the  said  Thomas  Cok,  being  left  oot  of,        1857. 

or  not  in  the  legal  manner  included  in^  the  said  rate  and    xhe  Quexx 

assesement:  and  take  further  notice,  that  the  grounds 

and  causes  of  my  said  appeal  are   as  follows.*'     The 

notice  then  set  out  the  grounds,  which  it  is  unnecessary 

now  to  state,  and  proceeded :  **  And  take  further  notice, 

each  and  every  of  you,  that  I  shall  not  prosecute  and 

try  the  said  appeal  at  the  next  general  Quarter  Sessions 

of  the  peace,  but  only  lodge  and  enter,  and  commence 

the  same,  and  petition  for  a  respite  to  the  next  following 

general  Quarter  Sessions  of  the  peace,  when  I  will  try 

the  same;    and  that  the  reason  of  my  petition  for  a 

respite  will  be,  and  is,  that  the  leading  ground  of  appeal 

is  the  same  in  my  present  as  in  my  last  appeal :  in  regard 

to  which  last  appeal  I  have  obtained  a  writ  of  certiorari. 

And  take  notice  that,  at  the  trial  of  my  said  appeal,  I 

shall  rely  on  all  or  any  one  or  more  of  the  said  grounds 

of  appeal ;  and  take  further  notice  that,  in  the  trial  of 

my  said  appeal,  you  will  be  and  you  are  hereby  required 

to  produce  the  rate  and  assessment  above  mentioned, 

and  against  which  I  intend  to  and  do  appeal  as  aforesaid, 

and  also  each  and  every  rate  and  assessment  made  for 

the  relief  of  the  poor  of  the  said  parish  of  Dedham,  at 

any  time  during  the  five  years  now  last  past,  and  also 

the  minute  book  or  books  of  Dedham,  containing  the 

record  of  all  the  proceedings  in  vestry  of  the  said  parish 

of  Dedham^  during  the  year  1855.     Given  under  my 

hand  this  29th  day  of  September  a.  d.  1856.     Charles 

Eyre."* 

The  solicitor  for  the  respondents  served  on  Mr.  Eyre 
the  following  notice.  **The  Reverend  Charles  Eyre, 
Appellant,  and  The  Churchwardens  and  Overseers  of 
the  parish  of  Dedham,  Essex,  Respondents.  As  attorney 
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respite:  This  Court  doth  refuse  to  respite  such  appeal;  1857, 
and,  the  said  Charles  Eyre  not  being  prepared  to  try  The  Qubbn 
the  same  at  this  Sessions,  this  Court  doth  order  that  the 
said  appeal  be  dismissed,  and  that  the  said  Charles  Eyre 
shall  and  do  forthwith  pay  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  Dedham  the 
sum  of  50/.  for  their  costs  occasioned  by  the  said  appeal. 
By  the  Court" 

T.  Chambers  and  Rodtoell  now  shewed  cause.  An 
appeal  must  be  to  the  next  practicable  Sessions;  and 
reasonable  notice  of  appeal  must  be  given.  Here  there 
was  a  notice  of  appeal  in  ample  time  for  the  October 
Sessions,  accompanied  by  a  statement  that  the  appellant 
intended  not  to  try  the  appeal  at  those  Sessions,  but  to 
enter  and  respite  it  merely.  The  respondents  gave  a 
counter  notice  that  they  should  oppose  his  claim  to  enter 
and  respite,  and  insist  upon  a  trial.  This  was  done ;  and 
the  Sessions  have  decided  in  favour  of  the  respondents, 
and  refused  to  enter  and  respite  the  appeal,  and  made 
the  order  complained  of.  The  question  is,  whether  the 
Sessions  had  jurisdiction  to  make  this  order ;  in  other 
words,  whether  an  appellant  is  entitled  to  enter  and 
respite  an  appeal  as  a  matter  of  right.  It  has  been  held 
that,  by  inveterate  practice,  a  construction  has  been  put 
upon  Stat.  9  G.  1.  c.  7.  «.  8.  and  stat  17  G.  2.  c.  38.  s.  4., 
which  must  be  adhered  to;  and  that,  when  no  notice  of 
appeal  has  been  given,  the  Sessions  have  no  discretion, 
but  must  enter  and  respite.  And  the  same  construction 
applies  to  stat.  41  G.  3.  (U.  K.)  c.  23.  ss.  4.,  &c. ;  Regina  v. 
Eyre  (a).  But,  where  a  notice  has  been  given  in  reasonable 

(a)  Q  E.tf  B,  992, 
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18^7.       tune,  the  application  to  enter  and  respite  b  an  applicar 
HmQcvkv    tio°  ^  ^  discretion  of  the  Coort,  like  an  applkurion 

£/^  to  postpone  a  trial  at  Nisi  prius;  Bex  r.  The  JHuiieet  of 
Wilis  (dy  The  question  whether  there  was  a  notice 
of  appeal  soch  as  to  give  the  justices  jurisdiction  to  tiy 
the  appeal,  if  it  was  proper  to  do  so,  and  whether  it 
was  proper,  onder  the  circamstances,  to  do  so^  were 
&cts  to  be  determined  by  the  Sessions;  and  their 
determination  cannot  be  reviewed. 

PoihUy  and  DaicdesweU,  in  support  of  the  rule. 
^  The  question,  what  is  such  reasonable  notice  as  gives'* 
the  sessions  ^'jurisdiction  to  entertain  an  appeal,  is  a  legal 
question,  of  which  they  are  not  the  exclusive  judges ; 
and  this  Court  will  see  that,  in  determining  such  a 
point,  they  act  legally  and  according  to  the  jurisdicti<Hi 
which  they  possess ;"  per  Parke  J.,  in  Bex  v.  TTle  Justieee 
of  The  Wut  Biding  {by  In  the  present  case  there  was 
no  reasonable  notice.  [Lord  CamfbeU  C.  J.  There  was 
in  fact  a  notice  given,  which  the  Sessions  have  decided 
to  be  reasonable.  Can  you  shew  that  it  was  such  that, 
in  point  of  law,  it  could  not  be  a  reasonable  notice? 
CromptoH  J.  It  seems  to  be  a  very  complete  notice 
of  appeal  to  the  next  Sessions,  with  an  additional 
statement  that  the  appellant  will  then  petition  for  a 
respite.  That  petition  he  made;  and  it  was  objected 
to,  and  not  granted.  Lord  Campbell  C.  J.  Is  not  the 
question  whether  the  Sessions  had  jurisdiction  to  hear 
an  objection  to  his  petition  ?]  They  had  no  jurisdiction 
if  the  Act  gave  the  appellant  a  right  to  enter  and 
respite  the  appeal,  without  notice ;  for  then  this  notice 

(«)  8  ^.  ^  C.  380.  {b)  5  B.^  Ad  667.  672. 
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18  reasonably  to  be  read,  not  as  a  notice  for  the  October        1857. 
Sessions,  but  for  the  next  after  it     If  there  had  been    ^^  ^^^^^ 
no  notice  at  all,  the  Sessions  must  haye  respited ;  Rex  ▼• 

rm.       y  ETB£. 

T.  The  Justices  of  Sttxffbrdshire  (a),  Regina  v.  Justices  of 
London  {b).  This  is  a  much  stronger  case  than  if  there 
was  no  notice.  If  Mr.  Eyre  had  gone  on  and  tried  the 
case  at  the  Octcber  Sessions,  the  respondents  would  have 
had  a  right  to  set  aside  the  judgment  as  tried  without 
notice  to  them.  The  churchwardens,  by  their  counter 
notice,  have  estopped  themselves  from  doing  so;  but 
Dawson  and  Cole  might  still  make  the  objection.  What 
is  required  is  a  notice  that  the  appellant  means  to  try  at 
the  Sessions.  Here  there  was  express  notice  that  he 
meant  not  to  try. 

Lord  Campbbll  C.  J.  I  am  of  opinion  that  the  Sessions 
have  not  exceeded  their  jurisdiction,  and  that  the  order 
is  valid.  Under  stat  17  G.  2.  c.  38.  s.  4.,  if  it  appeared 
to  the  justices  that  reasonable  notice  had  not  been  given, 
the  justices  were  bound  to  respite :  but  it  was  for  the 
justices  to  determine  whether  there  had  or  had  not  been 
reasonable  notice  given.  K  there  had  been  no  evidence 
of  a  reasonable  notice  they  would  not  have  been  justified 
in  finding  that  there  had  been  one ;  and  I  believe  it  to 
be  an  established  point  of  sessions  law  that,  where  there 
is  no  notice,  it,  in  law,  cannot  be  a  reasonable  notice. 
Whatever  be  the  reason  of  the  thing,  I  think  that  now 
an  inveterate  doctrine ;  and  I  do  not  seek  to  break  in 
upon  it  But  in  this  case  there  was  a  notice ;  and  in 
terms  it  was  a  notice  of  appeal ;  and,  had  there  been  no 
addition  to  it,  it  would  have  been  a  reasonable  notice 

ia)  7  East,  549.  (6)  U  Q.  B.  41. 
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Erle  J.  I  am  of  the  same  opinion.  The  Court  of  1857. 
Sessions  has  power  to  enter  and  respite  an  appeal,  if  rpj^^  Quebn 
reasonable  notice  is  not  given  ;  but  in  the  present  case 
notice  of  appeal  was  given,  valid  in  every  respect  for 
trial  at  the  October  Sessions,  save  in  adding  that  the 
appellant  would  not  then  try,  but  would  petition  for  a 
respite.  That  means,  I  think,  that  he  would  not  try 
unless  the  Sessions  compelled  him  to  go  on.  It  was 
the  duty  of  the  Sessions  to  compel  him  to  go  on  unless 
there  was  a  reason  to  the  contrary.  It  has  been  urged 
that  in  all  cases  an  appellant  has  a  right  to  enter  and 
respite  his  appeal  at  the  first  Sessions ;  and  that  he  may 
secure  this  by  giving  no  notice  of  appeal,  though  there 
is  time  for  it  In  Regina  v.  Justices  of  London  {a)  Lord 
Denman  C.  J.  says :  *'  Many  things  have  grown  up  in 
practice  which  we  might  wish  to  see  altered :  but  the 
greatest  confusion  would  ensue  if  we  were  to  alter  a 
course  so  well  understood  as  the  practice  on  this  point. 
It  has  always  been  understood  that  no  notice  is  the 
same  as  no  reasonable  notice ;  and  that,  if  no  notice  has 
been  given  of  trial  at  the  first  practicable  sessions,  and 
they  are  the  sessions  next  after  the  order,  and  the 
appeal  is  then  entered,  the  Court  of  Sessions  is  bound 
to  adjourn  it."  That  was  an  appeal  against  an  order 
of  removal;  and  for  a  time  Mr.  Pashley,  who  insisted 
on  the  respite,  had  his  way:  but  the  Legislature  have 
intervened;  and  this  is  no  longer  the  law  on  these 
appeals  (b).  With  respect  to  appeals  against  rates :  in 
Rex  V.  77ie  Justices  of  Wilts  (c)  the  appeal  had  been 
entered  and  respited  as  a  matter  of  course ;  and  the 
objection  was   taken   that   the   next   Sessions  had   no 

(a)  9  Q.  B.  41.  (6)  See  sttt.  1 1  &  12  Vict,  c.  31.  «.  9. 

(e)  Q  B.  ^  C,  380. 
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1867. 


The  Queen  agahiat  Eyre.  a^^&I 

T\OWDESWELL,  in  this  Term,  obtained  a  rule  NoUceof 

calling  on  the  prosecutor  to  shew  cause  why  an  given  agtmst 

order  of  the  Essex  Court  of  Quarter  Sessions,  made  on  gJu^g.^L  one 

the  6th  of  January  last,  dismissing  the  appeal  of  the  ©f  ippS!^ 

said  Charles  Eyre  against  a  rate  made  for  the  relief  of  ^'^"rS^** 

the  poor  of  the  parish  of  Dedham,  on  or  about  the  10th  *"  ■  ^f^"^* 

AprU  1856,  with  costs,  should  not  be  quashed.  the  notice 

,  were  impro- 

From  the  affidavits  upon  which  the  rule  was  obtained,  perlj  rated. 
it  appeared  that  a  rate  was  made  on  10th  AprU  1856,  were  not 
under  the  provisions  of  The   Small  Tenements  Act  tb7notice; 
(13  &  14  Vict.  c.  99.),  against  which  Mr.  Eyre  appealed.  S^ng^Jef^ 
The  notice  of  appeal  was  directed   "to  the  church*  ^^'^^'/^l^* 
wardens  and  overseers  of  the  parish  of  Dedhanu  in  the  P«T>o»«  <>/ 

*  Bueh  semce, 

county  of  Essex^  to  W.  2>.,  of  Dedham  aforesaid,  to  71  C,  f^^  dismissed 

the  tppeal 

of  the  same  place,  to  each  and  all  person  or  persons,  with  costs. 

J  .  i.    1  ,  The  Court  of 

party  or  parties,  named  in  one  or  more  of  the  columns  Qaeen*s  Bench 
of  the  following  schedule  of  the  rated  or  liable  to  be  madedbsolate 
rated  for  the  relief  of  the  poor  of  the  parish  of  Dedham  ^ding  Ae 
aforesaid,  and  for  other  legal  purposes,  to"  &c.  (several  ^JJjJJ?"*  *® 
other  inhabitants  of  the  parish),  "  and  to  whoever  may  be  f|°^,*^  "^ . 
the  object  or  objects  of  the  sixth  section  of  the  twenty  third  •ppeal,'*  on 

the  ground 
that  thej  were 
bound  to  respite  for  the  purpose  of  notice  being  senred  on  all  the  parties  interested. 
Appellant  then  gave  a  second  notice,  in  which  the  schedule,  and  the  olgections  in  respect 
of  &e  parties  named  therein,  were  omitted.     The  Sessions,  when  the  appeal  came  on  for 
hearinff,  held  that  this  was  not  a  proper  notice,  and  dismissed  the  appMil  with  coeU. 

Hela,  that  they  were  right  in  so  doing,  inasmuch  as,  bj  the  omission  of  the  schedule  and 
the  objections  in  respect  of  the  parties  named  therein,  the  character  of  the  appeal  was 
materially  altered,  so  that  it  was  not  the  *'  said**  appeal  which  the  Sessions  were  ordered  to 
hear  and  determine. 
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1857.  chapter  of  the  forty  first  statute  (a)  of  George  the  TTitni^ 
TheQcEEiT  ^^^^^  name  or  names  may  or  may  not  be  found  in  the 

^-  foregoing  schedule,  that  is  to  say,  to  all  owners  and 

occupiers  of  rateable  property  in  Dedham  aforesaid,  who 
in  the  hereinafter  described  rate  or  assessment  are  rated 
or  assessed,  and  ought  not  to  be  rated  or  assessed,  or 
who  are  omitted  to  be  rated  or  assessed,  but  ought  not 
to  be  omitted,  or  who  are  rated  or  assessed  at  a  greater 
or  less  sum  or  sums  of  money  than  the  sum  or  sums  at 
which  they  ought  to  be  rated  or  assessed  therein,  or 
whose  rate  or  assessment  for  any  other  cause  may 
require  any  alteration  to  be  made  therein."  A  schedule 
was  attached  to  the  notice,  containing  the  names  of 
434  persons.  One  of  the  grounds  of  appeal  stated  in 
the  notice  was,  '*  that  you,  the  person  or  persons,  party 
or  parties,  named  respectively  in  the  before  mentioned 
schedule,  or  numbered  but  not  named  therein,  were,  at 
the  time  the  said  rate  or  assessment  was  made,  owners 
or  occupiers,  or  had  recently  been  occupiers,  of  property 
within  the  parish  of  Dedham  aforesaid,  in  the  manner 
indicated  by  the  said  schedule,  or  in  some  other  manner; 
but  that  in  the  said  rate  or  assessment  you  were  and  are 
rated  or  assessed,  or  omitted  to  be  rated  or  assessed,  at 
amounts  contrary  to  law."  There  were  other  grounds 
of  appeal  not  material  here.  The  affidavit  of  the  appel- 
lant stated  that  he  was  induced  to  insert  the  said  names 
in  the  said  schedule,  and  to  address  the  notice  to  the 
persons  therein  named,  and  to  insert  the  above  ground 
of  appeal,  in  consequence  of  an  objection  made  to  a 
notice  of  appeal  upon  the  same  grounds,  entered  by  him 
against  a  previous  rate ;  namely,  that  all  the  parishioners 


(a)   Sic. 
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were  interested  in  the  rate,  and  therefore,  under  stat.        1857. 
41  6r.  3.  c.  23.  (U.  K.),  should  all  have  been  named  and    The  Qubbm 
served  with  notice  of  appeal.  g^^B 

The  churchwardens  and  overseers  were  served  with 
a  copy  both  of  the  schedule  and  of  the  notice.  A  copy 
of  the  notice  only  was  served  on  the  said  W.  D.  and 
T.  C.     No  other  person  was  served  with  either. 

On  the  hearing  of  the  appeal  it  was  objected,  on 
behalf  of  the  respondents,  that  the  notice  should  have 
been  served  on  every  one  of  the  persons  mentioned  in 
the  schedule,  and  upon  all  the  other  persons  mentioned 
in  the  notice.  The  Sessions  refused  to  allow  the  appeal 
to  be  respited  for  this  purpose,  and  dismissed  it  with 
costs,  upon  the  ground  that  the  notice  had  not  been 
properly  served.  The  appellant  removed  the  order  into 
the  Court  of  Queen's  Bench  by  certiorari,  and  obtained 
a  rule  Nisi  to  quash  the  same.  The  Court  held  that 
the  Sessions  were  bound  to  adjourn  the  appeal  to  the 
next  Sessions,  in  order  that  the  notice  might  be  properly 
served;  and  the  rule  was  made  absolute,  the  Sessions 
being  ordered  ^'  to  enter  continuances  upon  the  said 
appeal,  and  hear  and  determine  the  same  upon  the 
merits"  (a).  The  appellant  then,  before  the  next 
Quarter  Sessions,  served  a  fresh  notice  of  appeal, 
omitting  the  schedule  altogether.  The  grounds  of 
appeal  were  the  same  as  those  in  the  previous  notice, 
except  that  the  objection  to  the  rating  of  the  persons 
specified  in  the  schedule  was  omitted.  This  notice  was 
addressed  only  **  to  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Dedham^  "  to  W.  D.  of  the 
said  parish  of  Dedhanty  and  T.  C.  of  the  same  parish" 
(as  in  the  first  part  of  the  previous  notice) ;  and  was 

(a)  Sec  Re^na  ▼.  Eytt,  6  E.  ^  B.  992. 
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he  was  not  in  Court  upon  the  first  notice,  he  could  not  1857. 
be  in  Court  at  all.  By  stat.  17  G.2.c.  38.  s.  4.  he  was  ^^  qubm 
bound  to  give  notice  to  the  next  general  Quarter  Ses- 
sions ;  he  did  so,  and  gave  a  notice  which  was  good  in 
form,  and  required  nothing  more  to  make  it  complete 
than  a  further  service  of  it  upon  parties  interested.  He 
was  not,  therefore,  entitled  some  six  months  after  to 
serve  a  fresh  notice,  directed  to  different  parties,  and 
differing  from  the  first  one  as  to  the  grounds  of  appeal. 
[Lord  Campbell  C.  J.  The  grounds  of  appeal  certainly 
could  not  be  altered.  That  would  destroy  the  identity 
of  the  appeal]  The  mere  omission  of  the  schedule 
alone  has  that  effect  [Lord  Campbell  C.  J.  Suppose 
that  no  schedule  had  been  attached  to  the  fiirst  notice, 
would  the  appellant  have  been  entitled  to  add  a  schedule 
to  his  second  ?]  Clearly  not ;  and  that  is  one  mode  of 
testing  the  question.  The  addition  or  omission  of  the 
schedule  entirely  alters  the  whole  character  of  the 
appeal.  It  is  contended,  by  the  appellant,  that  hia 
grounds  of  objection  are  the  same  as  before ;  if  so,  the 
second  notice  is  nugatory ;  if  the  objections  are  not  the 
same,  the  Sessions  could  not  hear  them,  inasmuch  as 
they  were  ordered  to  bear  and  determine  ''the  said 
appeal"  only. 

Pashley  and  Dawdeswell,  contra.  The  second  notice 
is  good;  and  the  Sessions  were  bound  to  hear  and 
determine  the  appeal  upon  such  notice.  An  appeal  is 
for  the  purpose  of  enabling  the  Court  to  raise  or  other- 
wise alter  the  rating  on  the  parties  therein  named;  and 
the  appellant  is  entitled  to  waive  his  right  of  requiring 
the  Court  to  enter  into  the  question  of  the  rateability 
of  any  or  none  of  the  parties  named.     Suppose  that. 
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1857.       ^bcD  the  appellant  gave  the  first  notice,  he  had  ako 
7^^  stated  that  it  was  not  his  intention  to  dispute  the  mtiiig 

▼•  of  the  parties  named  in  the  schedule ;  the  Seanons  oould 

not  have  objected  to  that  course.  [Lord  QiwqAdl  C  J* 
In  that  case  the  appeal  would  have  remained  ^  the  said* 
appeal  when  it  came  before  the  Sessions  a  second  tinie. 
Here  the  appellant  does  not  make  that  statement  in 
time  to  allow  of  its  being  incorpwated  with  his  first 
notice.]  It  is  said  that  the  second  notice  dianges  the 
character  of  the  appeal  That  is  not  so;  the  only 
change  is  in  the  omission  of  persons  named  in  the 
schedule;  and  they  were  not  parties  to  the  original 
appeaL  [Lord  Campbdl  C.  J.  They  must  be  con- 
sidered as  parties :  it  was  on  that  being  proved  that  we 
held  the  Sessons  ought  to  have  respited  the  appeaL] 
The  Court  held  that  a  fresh  notice  ought  to  be  given. 
[Lord  Campbell  C.  J.  No :  we  held  that  the  mginal 
notice  must  be  served  upon  certain  fresh  parties^]  If 
the  first  notice  was  in  any  way  insnflBcient,  surely  the 
appellant  had  a  right  to  serve  another. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
Sessions  acted  rightly.  They  were  ordered  by  this 
Court  to  enter  continuances  and  hear  a  certain  i4>peaL 
That  appeal  had,  at  that  time,  acquired  a  oertun 
character;  the  parties  to  it,  and  the  gnxinds  opon 
which  the  rating  of  the  various  persons  named  wis 
disputed,  being  set  out  in  the  notice.  Then  the  ^^id* 
lant,  betbre  the  appeal  comes  again  before  the  SesBioiu^ 
delivers  a  fresh  notice,  which  is,  in  effect,  a  nodoe  of 
an  appeal  not  the  same  as  that  which  the  Scasiuus  were 
ordered  to  hear  and  determine :  and  the  Sessions  were 
rfaerefore  right  in  dismissing  the  appeal 
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Erle  J.  (a).   The  appeal  which  was  originally  entered        i857. 
by  the  appellant  affected  all  the  landlords  in  possession,    The  Qukkm 
all  of  whom  were  before  the  Court  as  parties  to  the        £^^^ 
appeal,    inasmuch   as   they  were   enumerated   in    the 
notice,  which  is  a  roost  essential  document,  as  defining 
the  character  botli  of  the  appellant  and  of  the  parties 
whose  rateability  is  to  be  determined  by  the  Sessions. 
The  second  notice  given  by  the  appellant  omitted  the 
greater  part  of  the  parties  to  the  first  appeal,  and  thereby 
materially  altered  the  character  of  the  appeal ;  so  that 
it  was  not  the  same  appeal  as  that  which  the  Sessions 
were  ordered  to  hear.     They  were  therefore  right  in 
dismissing  iL 

Cbompton  J.  eoncnrred. 

Rule  dischaiged  (b). 

(a)   Wightman  J.  left  the  Court  during  the  argumeot. 
ib)  Reported  bj  FroneU  EBis,  Esq. 


IN  THE  EXCHEQUER  CHAMBER.  tt^^t^,. 

^  AprU  30th. 

Haines,  appellant,  against  Roberts  and  others, 

respondents. 

A  CTION   for   injuring   the    plaintiff's   reversion   in  An  inclorore 
certain   messuages,    which   of  right   enjoyed    the  the  surface  of 

the  land  in 
allottees,  and 
the  mmet  in  the  lord  of  the  manor,  and  prohibited  the  lord  from  working  the  mines  within 
forty  perpendicular  yards  of  the  foundation  of  buildings  on  the  surface. 

Held  by  the  Exchequer  Chamber,  confirming  the  judgment  of  the  Queen's  Bench,  that 
this  prohibition  did  not  affect  the  common  law  right  of  the  owner  of  the  surface  to  support, 
and  that  he  might  maintain  an  action  against  the  lord  for  working  the  mifies  so  as  to  cause 
the  buildings  on  the  surface,  belonging  to  the  owner  of  the  surface,  to  give  way,  though  the 
mines  had  been  worked  with  ordinary  care  and  not  within  forty  perpendicular  yards  of  the 
foundation  of  the  buildings. 

VOL.   VII.  2    S  £.   &   B« 
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1857.  support  of  certain  foundationsy  by  impropeity  remoTiiig 
HimrM  ^^®  minerab  onder  them.  Plea  2  (the  only  one 
BoBERn      material)  was  a  trayeise  of  the  right  to  the  support. 

On  the  trial,  the  plaintiff  had  a  Teidict,  sabject  to 
leave  to  moTe  to  enter  a  nonsnit« 

The  Court  of  Queen's  Bench  haying  granted  a  rule 
to  enter  a  nonsuit,  which  was  dischaiged  (a%  the  de- 
fendant appealed.  The  case  for  the  appeal  set  oot  m 
private  Act,  the  material  part  of  which  is  stated  in  the 
report  of  the  case  below  (a\  and  the  fiKrts,  in  subatanoe, 
as  there  stated. 

Sir/*.  Keify,  for  the  appellant,  defendant  below,  argued 
to  the  same  effect  as  in  the  Court  below. 

Alexander^  for  the  respondents,  plaintifls  below,  was 
not  called  upon  to  argue. 

CocKBUBN  C.  J.  We  are  all  of  opinion  that  the 
decision  of  the  Queen's  Bench  was  right  The  question 
arises  on  the  second  issue,  which  traverses  the  right  to 
support.  Now,  looking  to  the  provisions  of  the  private 
Act,  it  appears  that  the  effect  is  to  place  the  parties  in 
the  same  position  as  though  the  lord,  originally  owner 
in  fee  of  the  whole  soil,  had  conveyed  the  sorfiice  to 
the  allottees.  I  concur  with  the  Queen's  Bench  in 
thinking  that,  under  such  circumstances,  the  owners  of 
the  surface  have  a  right  to  support,  which  is  the  main 
question  in  this  case.  Our  attention  has  been  called 
very  properly  to  the  clauses  at  pages  56  and  57  of  the 
Act     The  clause  at  page  5^  applies  to  the  case  of  the 

(a)  See  Rob€rU  ▼.  HaineM,  6  B,  ^  B,  643. 
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lord  entering  on  the  surface  and  working  there,  which        1857. 
is  not  the  case  now  before  us.     The  clause  at  page  67      -RAinn 
contains  a  prohibition  against  working  the  mines  within     j^J^^ 
the    perpendicular    distance   of  forty  yards   from    the 
foundation  of  any  houses.     I  am  of  opinion  that  this 
is  an  absolute  prohibition  against  working  within  that 
distance,  but  that  it  does  not  confer  a  right  to  work 
beyond  it,  whatever  damage  may  be  done  thereby.     It 
is  necessary  only  to  say  that,  though  the  jury  have 
found  there  was  no  negligence  in  the  workings  it  does 
not  interfere  with  the  plaintiff's  right  to  recover.    The 
complaint  in    the  declaration    is   that    the   defendant 
worked  negligently,  ^'and  without  leaving  any  proper 
or  sufficient  support"     The  finding  of  the  jury  does 
not  negative  this,  but  the  contrary. 


Pollock  C.  B.  and  Cresswell  J.  concurred. 

Martin  R  I  will  only  add  that  I  am  inclined  to 
think  that  the  clause  at  page  56  applies  to  working  the 
mines  in  any  way ;  and  that  a  good  plea  might  probably 
be  framed  upon  it.  But  on  the  pleadings  the  judgment 
is  right 

Crowder  J.,  Willes  J.,  Bramwell  B.  and  Chan- 
KELL  B.  concurred. 

Judgment  affirmed. 
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Thursdaif, 
April  200u 

To  declaration 
**  for  that  the 
defendant 
debauched 
and  carnally 
knew  plain- 
tiff's wife," 
the  defendant 
pleaded  Not 
guilty. 

Held  that, 
under  this 
issue,  it  was 
not  necessary 
for  the  plaintiff 
to  prove  that 
a  female  shewn 
to  hayc  been 
debauched  by 
defendant  was 
the  wife  of 
plaintiff. 


Eenrick  against  Horder. 

"PIRST  count:  for  "that  the  defendant  debauched 
and  carnally  knew  plaintifTs  wife." 

Second  count :  for  converting  plaintiff's  goods. 

Third  count :  for  false  imprisonment 

Fleas :  1,  to  the  whole  declaration,  Not  guilty. 

2,  to  the  second  count,  that  the  said  goods  were  not 
plaintiff^s. 

Issues  on  both  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  Sittings  afler  last  Hilary  Term,  the  plaintiff, 
in  support  of  the  first  count,  gave  evidence  to  shew  the 
fact  of  a  criminal  intercourse  between  the  defendant 
and  a  female  who  appeared  to  be  treated  by  the  plaintiff 
and  others  as  the  plaintiff's  wife :  but  no  further  evi- 
dence was  given  of  the  marriage.  As  to  this  count, 
the  counsel  for  the  defendant  insisted  that  the  fact  of 
the  female  being  the  wife  of  the  plaintiff  was  put  in 
issue  by  the  plea  of  Not  guilty.  The  Lord  Chief 
Justice,  as  to  this  issue,  directed  the  jury  to  say  whether 
the  criminal  intercourse  had  taken  place,  and  in  that 
case  to  say  what  they  considered  the  proper  damages : 
and  the  jury  found  that  the  intercourse  had  taken  place, 
and  assessed  the  damages  at  20/.  His  Lordship  then 
directed  a  verdict  to  be  entered  on  this  issue  for  the 
defendant,  reserving  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  for  20Z.     On  the  issue  on  the  second 
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plea  the  defendant  had  a  verdict :  on  the  issue  on  the        1857. 
third  count  the  plaintiff  had  a  verdict,  with  5L  damages,  '"^^^^[j^ 

Edwin  James,  in  last  Term,  obtained  a  rule  to  shew      „  ^• 
cause   why   a   verdict   should   not  be  entered  for  the 
plaintiff  on  the  first  issue  for  20L  damages,   "on  the 
ground  that  the  plaintiff  was  not  bound  to  prove  the 
marriage  in  the  first  counu** 

Petersdofff  now  shewed  cause.     The  rule  seems  to 
have  been  obtained  on  the  suggestion  that  the  plea  of 
Not  guilty,  under  the  General  Rules  of  Hil.  ^  fV.  4:., 
does  not  put  in  issue  the  marriage.     Under  the  General 
Rules  of  HiL  4  fV.  4.  the  rule  as  to  actions  in  Case 
is  in  IV.  1  (a).     [Lord  CampbeU  C.  J.     The  rule  as  to 
actions  in  Trespass  would  be  applicable.     Crompton  J. 
I  think  the  rules  are  the  same  in  each  instance ;   the 
object  was  to  distinguish  the  denial  of  the  plaintiff's 
right  from  the  denial  of  the  doing  of  the  wrong.]     That 
is  so.     The  rule  as  to  actions  in  Trespass  most  applicable 
to  the  present  case  is  t.  2  {b\  where  it  is  ordered  that, 
"  In  actions  of  trespass  quare  clausum  firegit,  the  plea 
of  Not  guilty  shall  operate  as  a  denial  that  the  defendant 
committed  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession  or  right 
of  possession  of  that  place,  which,  if  intended  to  be 
denied,  must  be  traversed  specially :"  or  v.  3.  (&),  which 
orders  that,  **  In  actions  of  trespass  de  bonis  asportatis, 
the  plea  of  Not  guilty  shall  operate  as  a  denial  of  the 
defendant  having  committed  the  trespass  alleged,  by 
taking  or  damaging  the  goods  mentioned,  but  not  of 
the  plaintiff's  property  therein."    The  rules  are  similar 

(a)  6  J9.  4-  Ad.  ix.  (6)  b  B,  ^  Ad.  z. 
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1857.  '^  the  Pleading  Rules  of  Hil  16  VtcL  {a).  The  plea 
^^i^i^j^""  here  denies  the  wrong  only;  but,  if  the  person  de- 
Ho]ij>EB.  bauched  be  not  the  wife  of  the  plaintiff,  no  wrong  b 
done  to  him.  [Cromptan  J.  It  might  as  well  be  said 
that,  if  the  horse  converted  be  not  the  plaintiff's  horse, 
no  wrong  b  done  to  him.]  The  taking  b  in  itself  m 
wrongful  act  \^Erk  J.  Not  the  taking  of  the  goods 
of  the  party  taking.]  As  the  declaration  b  framed,  a 
specific  trsTerse  could  hardly  be  taken.  [Lord  Camp^ 
bell  C.  J.  Why  cannot  the  defendant  plead  that  the  said 
woman  whom  he  debauched  was  not  the  plaintiff's  wife? 
Cromptan  J.  Suppose  there  were  an  action  for  taking 
the  plaintiff's  horse.]  The  defendant  might  plead  that 
the  said  horse  was  not  the  plaintiff^s  horse:  but  how 
can  he  plead  that  the  said  wife  b  not  the  |daintiff's 
wife  ?  K  there  were  a  formal  inducement,  allegjing 
that  one  A.  was  the  plaintiff's  wife,  and  that  defendant 
debauched  her,  it  might  be  otherwise.  [Crampion  J. 
Can  that  make  any  difference  ?]  It  should  seem  so, 
firom  the  language  to  be  found  in  the  books  (&).  The 
real  question  is,  what  constitutes  the  wrong  ?  In  Card 
y.  C€ue  (c)  the  declaration  was  in  case,  and  averred  that 
defendant  knowingly  kept  a  ferocious  dog,  knowing  that 
it  was  dangerous  to  let  him  go  at  large,  yet  wrongfully 
suffered  him  to  go  at  large,  whereby  the  dog  worried 
plfuntiff*s  sheep:  and  it  was  held  that  Not  guilty  put 
in  issue  the  ferocity  and  the  scienter.  If  the  proof  of 
the  marriage  was  not  necessary  here,  the  plaintiff  would 
succeed  by  shewing  that  the  defendant  had  had  carnal 

(a)  Rales  16  to  20,  \  E,  ^  B.  Ixxxi. 

(6)  See  Tavemer  ▼.    Little,  5  New  Ca,  678 ;  Hart  t.  CrowUy,  12  A. 
^  E,  378 ;   Grew  v.  Hill,  3  Exch.  801. 
(e)  5  Com,  B.  622. 
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intercourse  with  anj  woman  whatever.     [Cromptan  J.        1857. 
Some  proof  of  identity  must  be  given,  certainly  {a).]  Kbumck  ~ 


Edwin  James  and   fVebby,  contra,  were  stopped  by 
the  Court 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  must  be  made  absolute  under  the  General  Rules 
of  Hil.  4  W.  4.  and  the  Pleading  Rules  of  HiL  16  Vict. 
In  such  actions  as  these  (which  I  hope  will  not  exist 
much  longer)  it  is  much  better  that  the  real  evidence 
should  be  confined  to  that  which  is  the  question 
to  be  tried.  It  seems  to  me  that  this  case  cannot  be 
distinguished  from  that  of  an  action  for  the  conversion 
of  goods.  It  does  so  happen  here  that  the  second 
count  is  for  a  conversion ;  and  there  is  a  plea  traversing 
the  property.  It  seems  to  be  admitted,  in  the  argument, 
that  Not  guilty,  pleaded  to  such  a  count,  does  not  pat 
in  issue  the  fact  that  the  goods  were  the  goods  of  the 
plaintiff,  or  in  hb  possession,  but  merely  denies  the 
defendant's  act.  So  Not  guilty  pleaded  to  the  first 
count  puts  in  issue  only  the  act  of  debauching,  but 
admits  that  the  woman  debauched  is  the  plaintiff's  wife. 
It  would  be  very  easy  to  say  that  she  was  not  so: 
but  the  plea  of  Not  guilty  must  be  construed  as  in 
trover. 

(WiGHTMAN  J.  was  absent.) 

Erlb  J.     The  purpose  of  the  rules  of  HtL  4  W^  4. 
was  to  narrow  the  evidence.     Among  other  things,  they 

(a)  See  Bond  v.  Downtont  2  A.  ^  B,  26, 


V. 
HO&DXR. 
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1B67.  provide  that  in  the  case  of  an  action  for  the  violatioa 
Kmibick"  o^  ^  private  right  the  defendant  shall  consider  whether 
Ho&DEB  ^^  ^^  deny  both  the  right  and  the  violation  of  it,  or 
onlj  one  of  these.  Here  the  plaintiff  says,  My  private 
right  has  been  violated  by  you  ;  the  defendant  might 
have  said.  You  have  no  such  right,  for  the  woman  is 
not  your  wife :  but  all  he  says  is  that  he  did  not  violate 
the  right,  did  not  do  the  act  charged.  The  only  thing 
in  dispute  is,  whether  the  plaintiff  did  the  vrrongfbl  act 
or  not. 

Crompton  J.  I  cannot  distinguish  this  from  the 
analogous  cases.  The  defendant  must  shew  whether 
he  means  to  dispute  both  the  existence  of  the  right 
and  the  commission  of  the  wrong,  or  only  one  of  these. 
The  old  rule  was  that  the  general  traverse  put  in  issue 
all  that  was  material  to  the  right  of  the  plaintiff.  But 
this  is  narrowed  by  The  General  Rules  of  Hil.  4  IF.  4. 
It  would  be  very  strange  if  it  made  any  difference 
whether  you  alleged,  by  way  of  inducement,  that  the 
woman  was  the  plaintiff's  wife,  or  alleged  that  the 
defendant  debauched  Ann  the  wife  of  the  plaintiff,  or, 
as  here,  simply  alleged  that  the  defendant  debauched 
the  plaintiff's  wife.  The  plaintiff  ought  not  to  be  put 
to  proof  of  the  marriage  when  the  only  question  raised 
is  the  commission  of  the  wrong. 

Rule  absolute. 
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1857. 


Hicks  against  Shield  and  Grey.  ^^^ul 

IN  this  case,  a  writ  having  issaed,  the  following  special  By  charter 
^  .  1       J         r  P"^y  between 

case  was  stated,  by  consent  of  parties  and  order  of  defendant, 
Coleridge  J.,  under  sect  46   of  The   Common   Law  ship,  and 
Procedure  Act,  1852.  was'agreed 

On  21st  November,  1854,  a  charter  party  was  duly  S*„Wp*'^ 
entered  into  between  plaintiff,  therein  described  as  ^^^?  « 
G.  H.  T.  Hicks  of  London,  merchant,  and  the  defendants,  "d  there  load 

a  cargo  from 

therein  described  as  Messrs.  Joseph  Shield,  Sons  8f  Co.,  plaintiflfs 

factors,  and 

owners  &c.  (as  below):  the  material  parts  of  the  charter  therewith 

Droceed  to 

party  were  as  follows.    **  London,  21st  November  1854.  London,  tnd 
Charter  party.     It  is  this  day  mutually  agreed,  between  g^©!  on  being 
Messrs.  Joseph  Shield,  Sons  §•  Co.,  owners  of  the  good  ship  J^^,^^^ 
or  vessel  called  The  Orestes  A.  1.,  of  the  burthen"  &c.  ™*®!.".^N 

for  8hip*t  di8- 

"  whereof is  at  present  master,  and  now  in  London,  bunements,  to 

be  advanced 

and  to  be  dispatched  from  the  8th  to  12th  December  next,  to  the  extent 

ofdOOiL,  free 

and  G.  H.  T.  Hicks  Esq.,  of  London,  merchant,  that  of  interest, 
the  said  ship,  being  tight"  &c.,   '^ shall,  with  all  con-  insii^i^:** 
venient  speed,  sail  and  proceed  to  Rangoon  and  Bassein  J^  ^e  pidf,  o 
or  so  near  thereto  as  she  may  safely  get,  and  there  load  J^hT^BlfTe"^ 
from   the  factors  of  the  said   afireifthters  a  full  and  o"^*©  cargo. 


De  pail 
nnloadinff  and 
riffht  deliTe 
of  the  carg< 
as  follows : 

complete  cargo  of  rice,  in  bags,  or  other  lawful  produce,  ^y*  ^  cask* 

less  two 

the  same  to  be  brought  to  or  taken  from  alongside  at  months'  in. 

terestat" 
&c.,  **  and,  if 
required,  300/.  to  be  paid  in  cash  on  arrival,  less  two  months*  interest.'* 
30(UL  was  advanced  by  plaintiff's  agents  at  B.  for  ship*s  disbursements.     Neither  plaintiff 
nor  defendants  insured  in  respect  of  this  300/.     The  snip  left  B.  with  a  cargo  for  London, 
but  was  lost  before  reaching  Ibondon.     Plaintiff  claimed  the  payment  of  the  300/.,  as  a  loan 
made  to  defendants ;  defendants  tendered  the  amount  at  which  the  300/.  might  have  been 
insured,  but  refused  to  pay  more. 

Held :  that  plaintiff's  claim  could  not  be  supported,  as  it  appeared  from  the  charter  party 
that  the  advance  was  not  a  loan,  but  was  an  advance  of  freight. 
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1857.        charterer's  risk   and  ezpence^  timber  excluded  ** 
gj^^       "  and,    being   so  loaded,   shall    therewith   proceed   to 
^*  London  direct,  or  so  near  thereunto  as  she  may  safely 

get  and  deliver  the  same,  on  being  paid  freight,  as 
follows :  5/.  55.  per  ton  of  20  cwt.  net  rice  delivered ; 
other  goods,  if  any,  in  proportion,  according  to  the 
customary  scale  of  tonnage ;  2s.  6d,  per  ton  extra  should 
the  ship  load  at  two  ports.  Cash,  for  ship's  dbburse- 
ments,  to  be  advanced  to  the  extent  of  30021,  free  of 
interest,  but  subject  to  insurance,  and  2^  per  cent. 
commission,  in  full  of  all  port  charges  and  pilotages  as 
customary  (the  act  of  God "  &c.  '*  excepted).  The 
master  is  to  sign  bills  of  lading  at  any  rate  of  freight 
required  by  charterer's  agents,  without  prejudice  to  this 
agreement.  The  freight  to  be  paid,  on  unloading  and 
right  delivery  of  the  cargo,  as  follows:  say,  in  cash, 
less  two  months  interest  at  5L  per  annum,  and,  if 
required,  300/.  to  be  paid  in  cash  on  arrival,  less 
two  months'  interest  Forty  working  days  are  to  be 
allowed"  &c. 

The  ship  duly  proceeded  on  her  voyage,  and  reached 
Basseifiy  and,  having  taken  in  her  cargo  there,  left  that 
port  on  19th  July  1855,  on  her  vojage  home  to  London. 
On  22d  Juli/f  when  off  the  coast  of  Bassein  on  her 
voyage  homeward,  she  struck,  and  became  a  total  wreck. 
Whilst  the  ship  was  at,  and  before  she  left,  the  port  of 
Bassein,  Messrs.  Berrell  Sf  Co.,  the  agents  of  the  plain- 
tiff there,  advanced  to  the  master  of  the  ship  the  cash 
necessary  for  the  ship's  disbursements,  to  the  amount 
of  378/.  168.  lOd.  Their  commission  for  the  advance 
of  300/.  amounted  to  the  sum  of  7/.  lO^.,  and,  on  the 
advance  of  the  remaining  78/.  165.  lOd.,  to  3/.  ISs.  9^d. 
On    18th  July    the    master   of   the    ship   drew   upon 
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defendants  for  385/.  9^.  ^^d.^  by  a  bill  of  ezcbange,  of        1857. 
wbicb  the  following  is  a  copy.  Uickb 

"  No.  I.     Exchange  for  385/.  9^.  4iA     Bassein  18th       g^^^^ 
Jufy,  1855.     At  ninety  days  after  sight  of  this  first  of 
exchange  (second  and  third  of  the  same  tenor  and  date 
unpaid)^  pay  to  Messrs.  Berrell  Sf  Co.,  or  order,  the  sam 
of  385il  9s.  4j^.  sterling,  value   received  as  cash  for 
ship's  disbursements :  which  place  to  account  of  owners 
of  barque  Orestes,  with  or  without  further  advice. 
**  To  Messrs.  Joseph  S?ueld,  Sons  ^  Co. 
Newcastle.  "  T.  B.  Dcy. 

Master  Barque  Orestes.^ 

The  reason  why  the  Master  only  drew  for  385/.  9^.  ^\d. 
was  that  plaintiflTs  agents  received  4/.  \6s.  Sd,  on  defend- 
ant's account  at  Bassein.  This  bill  was  indorsed  and 
transmitted  by  Messrs.  Berrell  if  Co.  to  the  plaintiff, 
but  not  by  the  first  post:  and  the  plaintiff  received 
notice  of  the  loss  of  the  vessel  prior  to  receiving  the 
bill  on  being  informed  of  the  advance  of  the  money. 
But,  had  Messrs.  Berrell  if  Co.  transmitted  the  bill  by 
the  first  post,  or  that  by  which  the  information  of  the 
loss  of  the  ship  was  communicated  (which  occurred 
within  three  days  of  the  vessel  leaving  the  port  of 
Bassein),  notice  of  her  loss  would  in  ordinary  course 
have  been  received  some  few  days  previously,  as  the 
fact  of  a  wreck  is  always  communicated  to  Lloyds  by 
telegraph. 

When  the  bill  reached  England,  the  plaintiff  presented 
it  for  acceptance  to  the  defendants.  The  defendants 
refiised  to  accept,  and  wrote  to  the  plaintiff  as  follows. 

**  Newcastle  upon  Tyne,  22d  October,  1855. 

^'  Sir,  Your  favour  of  20th  instant,  handing  account 
per  Orestes,  with  Captain  T.  B.  Days  draft  for  385/.  9*.  4rf., 
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1857.        IS  <lulj  received     The  draft  we  herewith  return  on- 

Hjo;m        accepted,  as,  by  the  charter  party*  you  will  doubtleas 

Shield       ^^^^  insured  the  amount     And,  as  you  will  receive 

the  sum  fix>ra  your  underwriters,  there  can  be  no  claim 

upon  your  obedient  Servants  Joi.  Shidd,  Sans  ff  CaJ* 

The  plaintiff  received  advice  in  England  of  the  loas 
of  The  Orestes  on  the  18th  September  1855,  and  of 
the  advance  on  the  15th  October  1855.  Defendants 
first  knew  of  the  loss  of  the  ship  on  22d  SepUmber 
1855. 

The  plaintiff  did  insure  part  of  the  cargo  bj  Hu 
Orestes ;  but  no  insurance  of  the  said  sum  of  385L  9«.  4i£., 
or  any  part  thereof,  was  effected  by  or  on  account 
either  of  plaintiff  or  defendants.  Defendants  insured 
freight  to  the  extent  of  30002.  on  chartered  fireight, 
valued  at  3,500il  on  the  policy.  The  defendants  have 
paid  the  plaintiff  the  sum  of  852.  9s.  4^,  and  tendered 
him  the  sum  of  12L  (being  the  amount  which  would 
have  been  paid  for  insuring  the  said  advance  of  SOOL 
if  it  had  been  insured) ;  which  the  plaintiff  refused  to 
receive. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  stated  in  the  case,  the  defend- 
ants are  bound  to  repay  to  the  plaintiff  the  whole  or 
any  part  of  the  sum  of  288iL,  being  the  residue  of  the 
said  sum  of  3852.  9s.  4^.  If  the  Court  shall  be  of 
opinion  that  this  question  should  be  answered  in  the 
affirmative,  then  judgment  is  to  be  entered  for  the 
plaintiff  for  such  sum  as  the  Court  shall  direct,  with 
costs  of  suiL  And,  if  the  Court  shall  be  of  opinion 
that  the  question  should  be  answered  in  the  negative, 
then  judgment  is  to  be  entered  for  the  defendants,  with 
costs  of  defence. 
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Hugh  Hilly  for  the  plaintiff.  The  plaintiff  claims  1357. 
the  money  which  he  has  in  fact  advanced,  and  which  ^icks 
is  in  the  nature  of  a  mere  loan :  the  defendants  insist  gnJitD. 
that  this  was  in  the  nature  of  an  advance  of  a  part  of 
the  freight,  and  that  they  are  therefore  entitled  to  retain 
it,  according  to  what  is  said  in  the.  Anonymous  (a)  case 
in  Showery  where  it  is  laid  down  that  where  part  of  the 
freight  is  advanced,  though  the  ship  be  lost,  wages  must 
be  paid,  in  proportion  to  the  freight  paid;  and  the 
reason  given  is  that  *'  the  freighters  cannot  have  their 
money.^  Reliance  will  probably  be  placed  on  De  Silvale 
V.  Kendall  (J).  There  the  freighter,  by  the  charter  party, 
was  to  advance  cash  for  freight  and  necessary  ship^s 
disbursements,  ^'  the  residue  of  such  freight  to  be  paid 
on  delivery  of  the  cargo"  in  the  port  of  delivery.  The 
advances  were  made,  and  the  cargo  shipped;  but  the 
vessel  was  lost  before  arriving  at  the  port  of  delivery :  it 
was  held  that  the  freighter  could  not  recover  back  the 
money  advanced.  There,  however,  the  word  "residue'' 
was  considered  to  explain  the  nature  of  the  advance : 
no  such  expression  occurs  here.  And  in  Mar^fUld  v. 
Maitland  (c),  in  consequence  of  the  absence  of  words 
to  suggest  the  same  interpretation,  it  was  held  that  the 
words  in  the  memorandum  of  the  charter  party,  "  the 
captain  to  be  supplied  with  cash  for  the  ship*s  use,**  shewed 
no  more  than  that  the  supply  was  a  loan  by  the  freighter 
to  the  ship  owner,  so  that  the  freighter  had  no  insurable 
interest  in  that  sum.  The  two  cases  of  Stainbank  v. 
Penning  (d)  and  Stainbank  v.  Shepard  {e)  illustrate  the 
same  principle.  Then  what  is  the  most  natural  interpreta- 

(a)  2  Show,  283.  (6)  A  M.  9f  S.  37. 

(c)  4  ^.  ^  Aid,  682.  (<f)  11  Com,  B,  51. 

(e)   13  Com,  B.  418. 
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1857.  tion  here?  The  understanding  of  the  parties  af^an 
Hicks  fr^™  ^®  ^0^°^  o^  ^^^  bill  drawn,  which  is  not  for  freight. 
Shield.  ^^^  ^^^  "value  received  as  cash  for  ship's  disborae- 
ments.'*  The  charter  party  contains  distinct  stipulations 
for  payment  of  freight,  without  reference  to  the  earn 
advanced,  and  indeed  not  consistent  with  the  supposition 
that  an  advance  of  freight  has  taken  place.  [Lord 
Campbell  C.  J.  The  advance  is  to  be  free  of  interest, 
but  subject  to  insurance.  Crompton  J.  Could  ^  the 
plaintiff  insure  his  interest  in  a  mere  loan  T\  Perhaps 
not.  [Crompton  J.  Who  was  to  efiect  the  insurance 
here  ?]  The  defendants,  for  whose  benefit  it  was 
effected.  [Crompton  J.  What  insurable  interest  would 
they  have  ?  They  would  be  exposed  to  no  sea  risk  in 
respect  of  the  300/.]  An  argument  might  possibly  be 
suggested,  but  no  more,  in  favour  of  the  defendants 
from  the  insertion  of  the  stipulation  as  to  insurance: 
but  this  cannot  countervail  the  inference  arising  fix>m 
the  distinct  stipulation  as  to  the  whole  freight.  [Cromp^ 
ton  J.  That  may  mean,  the  freight  which  would  remain 
due.  Lord  Campbell  C.  J.  Unless  the  300£  were  an 
advance  in  respect  of  freight,  it  would  not  be  insurable 
at  all  (a).] 

Manisty^  contriL,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  The  only  question  is  whether 
this  was  a  mere  loan  or  an  advance  of  freight  We 
must  make  our  construction  from  what  appears  on  the 
face  of  the  instrument  A  sum  of  300/1  is  to  be 
advanced,  subject  to  certain  deductions,  one  of  which 

(a)  See  HaU  ▼.  /aiuow,  A  E.if  B.  500. 
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is  for  insurance.     If  it  is  to  be  insured,  it  must  be  for        1357^ 
freight  in   advance;    for   a  mere  loan  could   not  be  " 


H1CK8 

insured :  and,  if  it  is  not  a  mere  loan,  but  advance  of      «   ^• 

Shield. 

freight,  the  plaintiff  cannot  recover  it  back. 


WiGHTMAN  and  Erle  Js.  concurred. 

Cbompton  J.  Mj  opinion  is  that  waj.  The  clauses 
appear  to  be  inconsistent;  but  I  think  they  may  be 
reconciled  by  this  construction. 

Judgment  for  defendants. 


TiGHE  against  Cooper.  ^>^«y. 

^  May  l8t. 

n^HE  declaration  alleged  that,  before  and  after  the  Declaration 

committing  &c,  plaintiff  was  servant,  to  wit  cashier,  pUmtiff  was 

to  WHUam  Q^inn  and  John  Damson  of  Leeds,  in  &c. :  ^d^lrtTde?" 

and  the  defendant  falsely  and  maliciously  wrote   and  f^^^^J"* 

published  of  the  plaintiff,  in  a  certain  letter  addressed  ^?*t*^ *^^» 

to  the  said  W.  Qufnn,  the  wonls  following,  that  is  to  maliaously 

wrote  and 

say:    There    is    a   duplicity  about    your    bookkeeper  publisbedof 

plaintiff  the 

(meaning  the  plaintiff)  in  serving  your  interest  in  this  words  <*  I 
affair  of  ours,  which  is  sadly  too  transparent.     No  doubt  „  nothing  too 
he  would  like  to  ascertain  the  date,  and  to  have  a  look  tobeguiltyof.** 
at   the    mem.     I  gratified   him   wiih   the   latter;    the  j^glji^ti" 
former,  if  he  could  have  obtained,  he  would  have  used  ajleged  that 

plaintiff  signed 
and  delivered 
to  defendant 

an  I.  O.  U.,  and  afterwards,  on  having  sight  thereof,  falsely  and  frendnlentlj  asserted  that 

the  signature  was  not  his  ;  and  the  plea  averred  that  the  libel  was  written  and  published 

solely  in  reference  to  this  transaction. 

Held :  a  sufficient  justification,  as  the  libel  most  be  understood  with  reference  to  the 

subject  matter. 


COOPEE. 
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1857.  greatly  to  advantage;  for  I  coooeiTe  there  is  nothing 
j^^g^  too  base  for  him  (meaning  the  plaintiff)  to  be  gniity  o£ 
Plea  (2).  That,  before  defendant  wrote  and  published 
of  plaintiff,  in  the  said  letter  addressed  to  the  said  W. 
Quinn,  the  words  in  the  declaration  in  that  behalf 
mentioned,  defendant  lent  to  W.  Qacnm  the  som  of 
15/.,  and  on  that  occasion,  and  as  a  security  to  the 
defendant  for  the  said  sum  of  1521,  plwitiff,  at  the 
request  of  fF.  Qacmn,  made  and  signed,  with  his  own 
name  and  in  his  own  handwriting,  and  deliyered  to 
defendant,  a  certain  memorandum,  commonly  called 
an  L  O.  U.,  by  which  plaintiff  acknowledged  that 
he  owed  defendant  the  sum  of  1521;  and  that  after- 
wards, and  before  defendant  wrote  and  published  of 
the  plaintiff  in  the  said  letter  addressed  to  W,  Qumn 
the  said  words,  defendant  lent  to  fV,  Qacnm  a  further 
sum  of  15il ;  and,  on  that  occasion  and  as  a  security  to 
defendant  for  the  said  last  mentioned  sum  of  15£, 
plaintiff,  at  the  request  of  fV.  Qirnin,  made  and  mgned 
with  his  own  name  and  in  his  own  handwriting,  and 
delivered  to  defendant,  another  memorandum,  commonly 
called  an  I.  O.  U.,  by  which  plaintiff  acknowledgcxi 
that  be  owed  defendant  another  sum  of  15/. :  which 
said  memorandums  were  and  are  the  same  memoran- 
dums in  the  declaration  mentioned  and  referred  to,  and 
not  other  or  different  memorandums.  That,  after  defend- 
ant had  lent  the  said  two  sums  of  1521  each  to  fV,  Qiann, 
and  the  plaintiff  had  so  made,  signed  and  delivered  to 
defendant  the  said  respective  memorandums,  and  before 
defendant  wrote  and  published  of  plaintiff,  in  the  said 
letter  addressed  to  IK  Quinn,  the  said  words,  defendant 
applied  to  fF,  Quinn  and  to  plaintiff  for  the  repayment 
to  him,  defendant,  of  the  said  sums  so  by  him  lent  as 


V. 
COOPEB. 
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aforesaid,  but  was  unable  to  obtain  the  repayment  1857. 
thereof:  and  certain  disputes  and  differences  arose  tighe 
between  the  defendant  and  fF.  Quinn  and  plaintiff 
of  and  concerning  the  said  loans:  which  said  dis- 
putes and  differences  were  and  are  the  same  affair  as 
the  affair  in  the  declaration  mentioned  and  therein 
described  as  this  affair  of  our*s.  That  afterwards,  and 
before  defendant  wrote  and  published  of  plaintiff,  in 
the  said  letter  addressed  to  fF.  Quinn^  the  said  words, 
plaintiff  requested  defendant  to  produce  and  shew  to 
plaintiff  the  said  memorandums,  upon  which  request 
defendant  produced  and  shewed  to  plaintiff  the  said 
first  mentioned  memorandum.  Whereupon  plaintiff, 
upon  being  so  shewn  the  said  first  mentioned  memo- 
randum, and  upon  his  having  sight  thereof,  falsely  and 
fi^udulently  asserted  that  the  signature  of  plaintiff  to 
the  same  memorandum,  so  made  and  signed  by  plaintiff 
as  aforesaid,  was  not  the  signature  or  handwriting  of 
plaintiff.  Whereupon  defendant  refused  to  produce  or 
shew  to  plaintiff  the  said  memorandum  secondly  above 
mentioned,  believing  and  suspecting,  from  and  by  reason 
of  the  plaintiff's  said  false  and  firaudulent  denial  of  his 
signature  and  handwriting,  that,  if  defendant  shewed 
to  plaintiff  the  memorandum  secondly  above  mentioned, 
plaintiff  would  take  an  unfair  advantage  thereof  against 
defendant  Wherefore,  and  because  plaintiff  so  falsely 
and  firaudulently  denied  his  said  signature  and  hand- 
writing, defendant  afterwards  wrote  and  sent  to  IV. 
Quinn  the  said  letter  so  addressed  to  W,  Qmnn  of  and 
concerning  the  said  loans,  and  the  said  disputes  and 
differences,  and  wrote  and  published  therein  the  said 
words  of  plaintiff,  the  same  being  solely  in  reference 
to  the  said  memorandums,  disputes  and  differences,  and 
VOL.  vu.  2  T  E.  &  D. 
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1857.        the  sud  Mae  and  fraadalent  denial  by  the  plaintiff  of 
TioHB       ^  ^^  signature  and  handwriting  as  aforesaid. 
Coopss  Demurrer.    Joinder. 

Unthank^  for  the  plaintiff.  The  plea  does  not  aUle 
enough  to  justify  the  words  in  the  dedaratioD.  A 
statement  may  be  untrue,  and  yet  the  party  makif^ 
it  not  be  capable  of  all  possible  baseness.  [Crompiom  J. 
The  plea  alleges  the  assertion  to  be  fidsely  and  fimuda- 
lently  made.  JErk  J.  Surely  we  need  not  take  the 
words  complained  of  in  more  than  their  common  Beaaaei 
they  mean  that  the  plaintiff  is  very  base.]  There  are 
numerous  authorities  shewing  that  the  justification 
should  strictly  apply  to  the  very  words  compbdned 
of.  [JErle  J.  The  words  mean  that  nothing  in  this 
particular  line  of  transaction  is  too  base  (or  the  jdaindff 
Crampton  J.  I  recollect  being  satisfied,  early  in  my 
professional  life,  that  I  could  justify  the  callii^  a  man 
*'  a  rugged  Russian  bear "  by  shewing  that  his  mannerB 
were  rough.] 

Joseph  Addison,  contra,  was  stopped  by  the  Court. 

Lord  Camfbell  C.  J.  The  plaintiff  may  vindicate 
his  character  by  traversing  the  plea.  But  the  plea,  as 
it  stands,  is  a  justification. 

WiGHTMAN,  Erle  and  Croiipton  Js.  concurred. 

Judgment  for  the  defendant 


XX.   VICTORIA.  643 

1857. 


The  Queen  against  The  Justices  of  Peter-      ^JJJ'tS?^' 

BOBOUGH. 


TTUDDLESTON,  in  last  Hilary  Term,  obtained  a  An  order  of 

J[jI^  ...         romoTal  made 

rule  Nisi  for  a  mandamus  commanding  the  justices  on  6th  Sep^ 
for  the  liberty  ox  Peterborough  to  enter  continuances  and  was  duly  senred 
hear  an  appeal  by  the  trustees  of  the  poor  of  the  parish  On  2itt  5^ 
of  Saint  Leonard^  Shoreditchy  in  the  county  of  Middlesex,  i^^^^^  ^^ 
against  an  order  for  the  removal  of  Eleanor  Cockshaw  leividhj  the 
and  her  four  children  from  the  parish  of  Peterborough,  J^^^J^e  clerk 
in  the  said  liberty  of  Peterborough,  to  the  said  parish  of  oftheapi>eU 

^  ^^  ^  lantt,  stating 

SL  Leonard,  Shareditch.  certain  facts 

.  as  to  the 

From  the  affidavits  on  which  the  rule  was  obtained  paupers,  and 
the  following  facts  appeared.     The  order  of  removal  shall  on  these 
was  made   on   the   6th  September  1856;   and  a  copy  ^t?Mt*yoM** 
thereof,  with  grounds  of  removal  and  notice  of  charge-  ^id^'sepum-^ 
ability,  was  received  by  the   appellants  on   the   10th  ^jr'^^Wo^ 
September.     On  the  20th  September  the  following  letter  ^®~^§P^"^ 
was  written  by  Henry  Edwards,  clerk  to  the  appellants,  ccj^^i  on 

30th.    Notice 

and  received  by  the  respondents  on  the  21st.  of  intention 

*'  Shareditch  Workhouse,  20th  September,  1856.  an  appeal  at 
"  Re  Cockshaw  and  family  general  Quar. 

"Gentlemen,  Upon  inquiring  into  this  case  I  find  J^MdaiJ*^- 

ceiTed  on 
8th  October. 
At  the  next  Quarter  Sessions,  held  on  16th  October,  the  appeal  was  not  entered  or 
respited;  and  the  respondents  applied  for  costs,  which  were,  howerer,  refused.  On 
20tn  October  the  paupers  were  removed.  On  2dd  December  another  notice  of  appeal, 
and  grounds  of  appeal,  were  serred.  At  the  next  Sessions,  held  8th  Jamumy  1857,  ooth 
parties  appeared ;  but,  alter  argument,  the  justices  refused  to  hear  the  appeal 

Held  that  the  justices  acted  rightlj,  and  that  the  appellants  ought  to  have  entered  and 
respited  the  appeal,  even  though  they  could  not  have  tned  it,  at  the  October  Sessions. 

Held  also  tnat,  in  judgine  of  the  *'  praoticahilitj*'  of  the  next   Sessions,  the  time  of 
service  of  the  order  of  removal  was  the  proper  time  to  reckon  from. 
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1857. 


The  QuEEM 

V. 

Justices  of 
Peteb- 

BOROVQH. 


that  these  paupers  are  settled  in  St  Pancras,  Middlesex, 
by   parentage.     Evan  and  Margaret  Janes,  the  father 
and   mother  of  the   pauper  Eleanor    Cochskaw,    were 
married   at    St   Pancras   Church  in   December,    1817. 
They  then  went  to  live  in  Cromer  Street^  St  Pancras, 
where  they  occupied  three  unfurnished  rooms,  at  five 
shillings  per  week  rent,  for  six  or  seven  (nonths.     The 
parents  have  not  gained  any  subsequent  settlement ;  and 
I  shall,  on  these  grounds,  appeal  against  your  order. 
This  information  is  given  to  me  by  the  pauper's  mother, 
who  is  living  in   this   parish,  and   is   receiving   relief 
simply  on  account  of  her  irremoveability  by  residence. 
If  she  had  been  removeable,  she  would  have  been  passed 
to  St  Pancras  long  since.     I  shall  be  glad  to  hear  from 
you  respecting  the  matter  at  your  earliest  convenience. 
I  am.  Gentlemen,  your's  obediently,  Henry  Edwards, 
clerk  to  the  trustees  of  the  poor  of  St  Leonard,  Share- 
ditch.      To   the   churchwardens   and   overseers   of  the 
parish  of  Peterborough.^ 

Copies  of  the  depositions,  on  which  the  order  was 
made,  were  applied  for  by  the  appellants  on  the  29th 
September,  and  received  on  the  30th  September.  On 
the  6th  October  the  appellants  sent,  by  post,  to  the 
respondents  a  notice,  dated  26th  September,  that  they 
did  "intend,  at  the  next  general  Quarter  Sessions  of 
the  peace  to  be  holden  for  the  said  liberty  of  Peter- 
borough, to  commence  an  appeal*'  against  the  order; 
and  this  notice  was  duly  received  on  the  8th  October. 
The  next  general  Quarter  Sessions  for  the  liberty  of 
Peterborough  commenced  on  the  1 6th  October.  No 
appeal  was  entered  by  the  appellants;  nor  did  they 
appear  in  any  way  at  such  Sessions:  whereupon  the 
respondents   applied   for   their   costs;    but   the    Court, 
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after  considering  the  letter  of  the  20th  September  and 
the  notice  of  appeal,  declined  to  make  an  order  for 
such  costs,  on  the  ground  that  the  appeal  had  been 
abandoned,  and  that  the  paupers  would  now  be  sent  to 
Shoreditch,  The  paupers  were  removed  on  the  20th 
October;  and,  according  to  the  affidavits  on  which 
cause  was  shewn,  such  removal  was  made  under  the 
belief  that  the  appeal  had  been  abandoned.  On  the 
23d  December  another  notice  of  appeal  against  the  same 
order,  together  with  grounds  of  appeal,  was  served  on 
the  respondents.  This  notice  stated  that  the  appellants 
did  'intend,  at  the  next  general  Quarter  Sessions  of 
the  peace  to  be  holden  in  and  for  the  said  liberty  of 
Peterborough^  to  commence  and  prosecute  an  appeal 
of  which  jou  have  already  had  notice  against  an  order  " 
&c.  On  the  8th  January  1857,  the  Epiphany  Sessions 
(being  the  next  general  Quarter  Sessions)  were  held : 
both  parties  attended;  and,  after  hearing  the  argu- 
ments on  both  sides,  the  Court  refused  to  hear  the 
appeal. 
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1857. 
The  Queen 

V. 

Justices  of 
Peter- 
borough. 


Hugh  Hill  and  Cockle  now  shewed  cause.     First,  the 
appeal  should  have   been  entered  and  respited,  even 
though  it  could    not  have   been  tried   at   the   October 
Sessions ;    and,   no  steps    having  been   taken   by   the 
appellants  at  those  Sessions,  the  justices  were  right  in 
refusing  to  let  an  appeal  be  entered  at  the  Epiphany 
Sessions.     It  is  clear  that  next  Sessions,  in  cases  of 
appeal,  mean  next  practicable  Sessions ;  and  the  question 
will  be,  whether  the  October  Sessions  were,  in  this  case, 
the  next  practicable  Sessions.     If  they  were  (and,  upon 
a  comparison  of  the  dates,  it  will  be  found  that  this  is 
the  case),  the   appellants  were  bound  to   go   to  those 
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lg5T.  SeaBODS  and  enter  and  itiiyite  tlieir 
~YWQrm~  flDhapqoent  SfWiionr  had  jnriadidian  to  aeC  li^it  tfe 
^„g^^  ^  onQBioo ;  Reyima  t.  StrmoakM  (m).  bi  dbflt  case  iht 
appeal  could  doc  bmre  been  tzied  at  de 
flkaxs  cnring  to  tiie  noiioe  of  tiial  faanng 
too  late.  /Iiffi  ■■  J.  aajs 
were  the  nezt  pncdcabk  Sffritwi^  tkoo^ 
settled  that  the  qipeflants  ««e  not  aan|Mflrf  tDtij: 
but  thoiy  in  onler  to  keep  die  nyal,  of  «Udi  ihew 
aerred  notice  too  late  far  tcial,  aEve,  Aew  weve  boond 
to  enter  aixl  re^le  it  at  thoae  Sessiani;  far  it  is 
only  vhen  the  next  Srwaonff  are  ao  earir  as  not  to  be 
prvdcaUe  SesEkxis  that  the  apprBawtit 
pas  them  br  entirelT.*  ffMtmtm  J. 
OetAer  SesMOB  were  the  next 
but  the  appetianti  gave  theii 
brramr  impracdcable  to  go  to 
that  being  acs  ther  woe  boond  to 
there;  and,  as  that  wnot  done,  the 
had  no  jozisdicDaQ  orrr  the  ippeaL'  Tliat 
direct  andKviiT  thai,  aasuming  that  the  appeSants  ooold 
not  hare  tried  the  appeal  at  the  OetAer 
ther  were  boond  to  enter  and  icsphe  it. 
vodd  TTiVfteaH  die  respondents^  wbcs  baring 
notxae  in  OeteCcr  of  the  intention  to 
at  the  next  SesEions  and  not  finding 
woe  led  lotreaxit  asabandcoed-and  notiiit  the 

Bat,  in  frci.  in  this  case,  the  order  cf 
aerred  an  IkkL  Sejiigm&tr;  it  «:»  cxnie  pncxicabie  to  tiy 
aoT  appcftl  Jkgainss  it  ai  the  Cktsitr  Saaaosz  nod.  if  the 
appe^Ianic  d>oase   to   Be   bj,   sad  nc<   ajifdj   fot   the 
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depositions,  so  as  to  secure  the  additional  fourteen  days 
granted  under  stat.  II  &  12  Vict.  c.  31.  s.  9.,  till  too 
late  to  give  effectual  notice  of  trial,  it  did  not  render 
the  Sessions  impracticable.  Besides,  the  letter  of  the 
20th  September  was  a  good  notice  of  appeal ;  Retina  ▼. 
Recorder  of  Liverpool  (a).  It  contains  the  grounds  of 
appeal,  and  is  signed  and  sent  by  the  proper  party. 
There  were  therefore  twenty  six  days  from  the  notice 
to  the  Sessions. 


1857. 


The  QuBEN 
▼. 

Justices  of 
Peter- 

BOEOUGH. 


UuddlesUmf  contra.     The  rule  is  this :  if  the  Sessions 
in  question  are  the  next  practicable  Sessions,  entry  and 
respite  is  necessary;  if  they  are  not,  no  notice  at  all 
need  be  taken  of  those   Sessions.     \Erle  J.  Regina  ▼. 
Sevenoaks  {b)    is    an    authority    against    that]      That 
was  a   case  of   a  suspended    order,   where,   by  stat.- 
49  G.  3.  c.  124.  s,  2.,  the  time  of  appealing  is  computed 
from  the  time  of  service  of  the  order ;  and  the  October 
Sessions  were  therefore,  in  that  case,  the  next  practicable 
Sessions.     [Lord  Campbell  C.  J.     The  practicability  of 
the  Sessions  in  the  present  case  must  be  with  reference 
to  the  service  of  notice  of  removal.]    It  was  impossible 
for   the    appellants    to    try   at    the    October   Sessions. 
[Wightman  J.     I  do  not  see  the  impossibility.     They 
might  have  got  the  depositions  earlier,  though  they 
were  not  perhaps  bound  to  do  so.]     Unless  the  appeal 
could    be    tried    at   the    October   Sessions  it   was   not 
necessary  that  it  should  be  entered ;  Rex  v.  Jtistices  of 
Devon  (c).     There  Lord  Tenterden  held  that  ^^  the  entry 
for  the  mere  purpose  of  adjournment  is  an  useless  act, 
and  only  occasions  unnecessary  expence."    In  Regina  v. 


(a)  \6Q.  S.  1070.  (6)  7  Q.  B.  136. 

(c)  S  B.^C.  640.  n.  (a). 
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IS57,  The  JmsOoes  af  Smrrty  (a)  it  w»  said  br  Wigkimmak  J. 
that  appeQants  are  noc  bound  to  enter  and  leatiilg  an 
appeal  against  an  order  of  remoral  at  die 
after  serrice  of  the  order,  nnles  the  next 
practicable  for  all  pmrjtma.  {Erie  J.  The  aHwIlanln 
cannot,  bj  Ijing  bj  and  not  serving  notioe  of  appeal 
make  the  Oetobtr  SesROQ&  which  were  pncdeafale 
when  the  order  was  serred,  impracticable.  TUi  is 
dbtinctlj  held  bj  mj  brother  fngkbmmm  m.  Ittfimm  t. 
Sevauaks  \bJl  As  to  the  respocxlenGi  bong  mided: 
thej  need  not  and  ooght  not  to  hare  gone  to  tiie 
OetoUr  SesBOCKs.  becanse  no  groonds  of  appeal  had 
been  delirered:  there  were  none  given  tiD  the  23d 
DtcewAer.  [Lord  dimpdeS  C.  J.  The 
were  right  to  go,  becaose  thej  eocpled  the 
letter  with  the  Oetod0pr  notice-^ 

Lord  C  AXPBSLL  C.  J.     I  aai  of  t^pinxoo  that  dds  nde 
shoczld  \je  discharged.     Tbe  Jasdces  at  the  Epipkaamf 

SesBiocs  were  cot  bccnd  :o  receire  acd  hear  ths§  appeaL 
I:  is  cLear  thai  ihe  Legislarsre  Lk^  simptified  the  removal 
cf  pauper?  wiih  i  view  ot  lesEecize  tne  expence  and 
ciicertainrr  o'  ^cszh  rroceedlii;^^  TbeT  ^' 
the  ngtit  of  ippeaL  x:id  snxici^T  :r:ed  ro  p 
when  the  recoTiz^  rorsh  mrghe  be  sa&  in  eflectlug  the 
removaL  Here  the  removal  wis  co  ihe  20th  Ostfodcr;  and 
the  resccocec^  bad  zucc  resscc  ihen  :o  be&vv  d^tt  die 
appeal  w»  abocccced.  The  zccfce  cf  die  SOdi  TijuCiwikj 
is  bj  no  meoxis :.?  re  kept  cct  u^f  sigh:  :  sikL.  cotxpEng  it 
wi-Jh  the  si:bi»;;wcc  nccior  cf  ±e  fJch  C^etaber^  1  think 
the  rwccciiecs*  -were   rerfectiT   -Tsstised  m.  conclDdxiHr 
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that  the  appeal  was  abandoned,  when  they  found  that 
nothing  was  done  at  the  October  Sessions.  It  would  be 
most  unjust  if,  after  such  conduct  on  the  part  of  the 
appellants,  and  after  all  the  expence  of  removal  has  been 
incurred,  the  respondents  should  be  liable  to  have  another 
appeal  commenced  against  them.  What  are  *^  practicable 
Sessions"  has  been  clearly  pointed  out  by  my  brother 
Wightman  in  the  case  referred  to  during  the  argument 
They  are  the  Sessions  at  which  the  parties  desiring  to 
appeal  might  bring  on  such  appeal  by  reasonable 
diligence ;  and  it  cannot  be  that  the  appellants  may  lie 
by  and  delay,  as  has  been  contended  in  this  case. 


1857. 
The  Queen 

V. 

Justices  of 
Peteb.- 

BOaOUQH. 


Wightman  J.  concurred. 


Eble  J.  I  am  clearly  of  the  same  opinion.  The 
October  Sessions  were  the  next  practicable  Sessions 
following  upon  an  order  served,  as  in  the  present 
case,  on  the  10th  September.  The  utmost  limit  of  the 
time  for  appealing  sanctioned  by  the  law  is  twenty  one 
days,  and  a  contingent  fourteen  days  from  the  receipt  of 
the  deposition.  And  this  is  in  accordance  with  the 
decision  of  Regina  v.  Sevenoaks  (a).  The  time  of 
service  of  the  order  of  removal  is,  according  to  that  case, 
the  time  to  be  considered  with  reference  to  the  practi- 
cability or  impracticability  of  the  next  Sessions;  and  I 
entirely  concur  in  the  decision.  The  appellants  here 
should  have  entered  and  respited  the  appeal  at  the  October 
Sessions  as  the  next  practicable  Sessions.  I  think  the 
notice  of  September  was  a  perfectly  valid  notice,  and  that 
the  respondents  reasonably  coupled  it  with  the  October 
notice ;  and  that  they  were  justified  in  considering  that 

(a)  7  Q.  B.  136. 
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1S57.       ^  ^W^  ^''^  abandoned,  when  no  ttepi  weie  Hloen  bj 

TWQrBu    <be  appdhnts  1  the  Oeitkr  Scasiona.    I^graewitkny 

iMtkM  rf     ^^'^  ^^  ^  Legidatare,  seeing  how  great  woe  the 

rnn*      expenccs  incurred,  and  how  gieal  was  the  annojanee 

caused  to  the  triends  of  the  paoper,  whik  the  caae  was 

in  jqspcnae,  made  strenoous  edbcts  to  faneeappelbBla  to 

take  ^iefinitr  steps  widiin  *^*<SnSto>  nmes^ 

CmMUfW  J.  cononned. 

RoLe  dischaigedir  villi  eoaia  ^c). 


W  eSmn  T 


Xsssslul   MigK%:r  Tsokrov  Hardcbg 
jwd%fi  RrcsAair  Xott.  Clerk. 


TW  iimrwc       A    ^"^'KIT  oc  5Qciiztci»  2isrsic  wacii  in  c&os  caae* 


'tt  ;&ir  ^iwHiH     aV 


4e%i«^  jr 


>T  ^ozsecc.  JOfti  cr&er  cf  Odp> 

"wv  J^  XY  Uie  occTJcc  .*c  nj»  C^mR.  nnSer  sect.  4€ 


ir  X.  b» 


V  jinig'«i  jumiiwv  ^lanfenuMnv  ''MHuiiiiiii-  v  3.  \  irir 


N>  -Shi  HMO*  n  Sir  ttmir  « 
Kltor  t,  \    riwin,  .-    4M  wuMiu 
^inu»  vm.   JM  iiMn««.  it  X  ^  ^n.qofiwiatf^^y   n   aw  vrm  ^mt 

-v  1^  ic  V  i»  «M»  «**>  -Alii    uw   »tK.ri«;««    iomacvu  xmnsr 
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of  The  Common  Law  Procedure  Act,  1862.     The        i867. 
material  statements  in  the  case  were  as  follows.  ~~HAi[oiiro~ 

Bichard  Harding^  hereinafter  referred  to  as  Richard  ^^^ 
Harding  the  father,  was,  at  the  date  of  his  will  after 
mentioned,  seized  in  fee  simple  of  a  messuage  or  tene- 
ment called  Beare ;  and  he  was  also  possessed  of  two 
messuages  or  tenements  called  respectively  Higher 
Buzzaeott  and  Lower  Buzzacatt^  for  the  residues  of 
terms  of  1500  and  2000  years,  computed  respectively 
from  11th  October  1572  and  20th  October  1714,  ot  of 
some  other  long  terms. 

He  duly  made  his  will,  dated  23d  August  1831, 
executed  and  attested  in  manner  then  required  by  law 
for  the  devise  of  freehold  estates.  He  thereby  devised 
Beare  to  trustees  for  500  years,  on  certain  trusts,  and, 
subject  to  the  term,  to  his  son  Bichard  Harding  (herein- 
after referred  to  as  Bichard  Harding  the  son)  in  fee. 
He  devised  Higher  Buzzaeott  and  Lower  Buzzaeott  to 
Bichard  Harding  the  son,  his  executors,  administrators 
and  assigns,  for  the  residue  of  the  testator's  interest 
therein.  The  will  then  contained  the  following  proviso. 
*^  Provided  always  that,  if,  by  virtue  of  any  of  the 
limitations  contained  in  the  last  will  and  testament  of 
my  brother  in  law  James  Nott,  late  of  Torr  Down,  in 
the  said  county.  Esquire,  deceased,  my  said  son  Bichard 
Harding,  or  the  issue  male  of  his  body,  shall  become 
actually  entitled  to  the  possession,  or  to  the  receipt  of 
the  rents  and  profits,  of  the  messuages,  lands  and  tene- 
ments comprised  in  such  will,  and  my  said  son  John 
NoU  Harding,  or  any  issue  male  of  his  body,  shall  be 
then  living,  then  I  do  give,  devise  and  bequeath  the 
hereinbefore  mentioned  messuage  and  tenement,  called 
Beare,  and  the  said  messuages  and  tenements  called 
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1857.  Bigktr  Bmszaeoit  and  Lower  BMZzaeaU,  with  their 
^^j^jj.g~  respective  rights^  members  and  appuitenances  (sabject 
as  aforesaid),  to  the  said  Johm  XoH  Hardimg,  his  hein, 
execotorsy  administrators  and  assigns,  for  and  dnrii^  all 
mj  right,  term  and  interest  therein  respectivelj,  under 
and  subject  to  the  same  pfxmso  and  condition  aa  I  have 
given  the  said  messuages  and  tenements  to  mj  said  aoo 
lUekanL  Bat,  if  my  said  son  Jakm  Xoti  HarHmg  shaD 
then  happen  to  be  dead,  without  having  any  lawful 
issue  male  of  bis  bodv,  or  shall  become  actnallj  entitled 
to  the  possession,  or  to  the  receipt  of  the  rents  and 
profits,  of  the  messuages,  knds  and  tenements  late  of 
the  said  Jatnts  \oit.  deceased,  under  and  bv  viitue  of 
his  said  will,  then  I  do  give  the  said  several  messoages 
and  tenements  called  Beare  and  Higher  Bmzzaeeii  and 
Lower  Buzzacoit  (subject  as  aforesaid)  to  mv  said  son 
Robert  Hardina.  bis  heirs,  executors,  administrators  and 
ass^ns,  f(x  and  during  all  mv  right,  term  and  interest 
therein  respectivelv." 

Richard  Hardina  the  &tber  died  31st  October  1831 ; 
and,  on  31st  DemH^er  IS31,  bis  will  was  proved  by 
the  executors,  wbo  assented  to  the  bequest  of  Bicker 
Bmzzaeott  and  Lower  Buzz42C\)ft. 

Richard  Hardixp  the  s^^n,  after  his  fiuher's  death, 
entered  into  possession  of  Becrt^  Hhher  Buzzaeoti  and 
Lower  BmzzacUt,  Bv  his  will  dated  Sth  April  1836» 
he  devised  to  hb  wife  Sgker  and  Lower  Bmzzaooity  and 
The  Flooifyate  Mtadow  (which  is  held  and  treated  aa 
part  of  one  of  them\  wiih  their  appurtenances^  fer  life; 
and,  after  her  decease,  to  his  son  the  defendant*  iUdhcntf 
Aotf  (therein  called  Richard  Hardimf'^^  his  execators; 
administrator?  and  aspens.  He  Jied  on  lOih  Marek 
1S41;    and  admini^t^itio^  of  h;>  e>tA:c«  whh   the   will 
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annexed,  was,  on  I2th  February  1844,  granted  to  his        \SS7. 
wife,  who  assented  to  the  bequest  of  Higher  Buzzacott      jj^^^^j^j^" 
and  Lower  Buzzacott.  J'* 

NOTT. 

The  wife  died  \0^  April  1855:  and  the  defendant 
Richard  Nott  became  possessed  of  Higher  Buzzacott  and 
Lower  Buzzacott,  He  has  attained  his  age  of  twenty 
one  years ;  and,  by  the  Queen's  licence  dated  27th  June 
1856,  he  assumed  the  name  of  Nott  in  lieu  o{  Harding. 
He  is  in  possession  of  Higher  and  Lower  Buzzacott; 
and  he  has  also,  in  the  events  hereinafter  mentioned, 
become,  by  virtlie  of  the  limitations  contained  in  the 
will  of  the  said  James  Nott,  actually  entitled  to  the 
possession,  or  the  receipt  of  the  rents  and  profits,  of  the 
messuages,  lands  and  tenements  comprised  in  such  will. 

The  said  will  bears  date  9lh  June  1809;  and  the 
limitations  contained  therein,  so  far  as  it  is  necessary  to 
state  them,  are  as  follows.  James  Nott  devised  his  free- 
hold messuages,  lands  and  tenements  called  Torr  Down, 
in  the  parish  of  Suymbridge,  Devonshire,  to  trustees  in 
fee,  in  trust  to  permit  his  sister  Susan  to  receive  the 
rents  and  profits  for  her  life;  and  upon  further  trust 
to  convey  the  same,  with  certain  other  freeholds,  mes- 
suages, lands  and  tenements,  to  the  use  of  his  nephew 
John  Nott,  when  he  should  attain  the  age  of  twenty  * 
one  years,  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other 
sons  of  the  said  John  Nott  in  tail  general ;  remainder 
to  the  use  of  the  testator's  nephew  James  Nott,  when 
he  should  attain  the  age  of  twenty  one  years,  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  other  sons  of  the  nephew 
James  Nott  in  tail  general ;  remainder  to  testator's 
nephew  Richard  Harding  the  son  for  life,  remainder  to 
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1857.        trustees  to  preserve  contingent  remainders,  remainder 
Hakdiho'"  ^^  ^®  ^^^  ^^^  other  sons  of  Richard  Harding  the  sod  ; 
j^^         remainder  over.     Other  freehold  property  was  similarly 
limited,  except  that,  as  to  a  part  of  it,  the  estates  given 
to  James  Nott  the  nephew  and  his  sons  preceded  the 
estates  given  to  John  NaU  the  nephew  and  his  sons; 
both  preceding  the  estates  given  to  Richard  Harding 
the  son  and  his  sons.     There  were  also  some  other 
variations  in  the  disposition  of  the  different  prop^ties: 
but,  in  the  events  which  happened,  they  did  not  vaiy 
the  question  now  brought  before  the  Court,  the  last  of 
the  interests  prior  to  that  of  Richard  Harding  the  son 
and  his  issue  having  expired  after  the  death  of  Richard 
Harding  the  son ;  and  therefore  such  variati(»)s  are  not 
further  noticed  in  this  report     There  was  a  proviso 
that,  when  any  of  the    testator's    nephews,  Richard 
Harding  the  son  and  others,  not  including  John  Nott 
and  James  Nott,  should,  by  virtue  of  the  limitations, 
become  entitled  in  possession  to  the  freehold  messuages^ 
lands  and  tenements  in  Stoymbridge,  and  receive  the 
rents  and  profits  thereof,  they  should  take  the  surname 
of  Nott  only,  and  bear  the  arms  of  the  testator's  fiunily, 
and  use  their  utmost  endeavours  to  procure  His  Majesty's 
licence  &c 

The  testator,  James  Nott,  died  on  9th  August  1809 ; 
and  his  will  was  duly  proved. 

By  lease  and  release  and  assignment  of  21st  and 
22d  May  1828,  and  24th  October  1856,  the  fireehold 
and  leasehold  hereditaments  devised  by  the  testator 
James  Nott^s  will  were  conveyed,  by  the  proper 
parties,  to  the  uses  directed  by  the  will,  to  the 
defendant  Richard  Nott,  his  heirs,  executors,  adminis- 
trators and  assigns. 
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James  Nott  the  nephew  died  many  years  since,  under        1857. 
the  age  of  ^twenty  one  years,   without   having  been      bUediito  " 

married.  „^* 

Nott. 

John  Nott  the  nephew  attained  the  age  of  twenty  one 
years,  and  died  on  12th  March  1856,  without  having 
been  married. 

Robert  Harding  (named  in  the  proviso  of  the  will  of 
Richard  Harding  the  father),  by  his  will  of  17th  February 
1857,  after  certain  bequests  and  devises  not  affecting 
Higher  Buzzacott  and  Lower  Buzzacott,  devised  the 
residue  of  his  real  and  personal  estate  (including  those 
tenements)  to  his  wife,  the  plaintiff,  Arabella  Marshall 
Thompson  Harding,  her  heirs,  executors,  administrators 
and  assigns,  for  her  absolute  use  and  benefit,  and 
appointed  her  sole  executrix.  He  died  on  19th 
February  1857;  and  the  plaintiff  has  assented  to  the 
bequest  in  her  favour. 

The  said  plaintiff  A.  M.  T.  Harding  alleges  that, 
inasmuch  as,  by  virtue  of  the  limitations  contained  in 
the  said  will  of  the  said  testator  James  Nott,  the  de- 
fendant Richard  Nott  has  become  actually  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  the  said  messuages,  lands  and  tenements  comprised 
in  the  last  mentioned  will,  she,  the  said  A.  M.  T. 
Harding  (as  such  executrix  and  legatee  as  afcnresaid), 
has  become,  and  is,  by  virtue  of  the  said  will  of  the 
said  Richard  Harding  the  father,  absolutely  entitled  in 
possession  to  the  said  messuages  and  tenements  called 
respectively  Higher  Buzzacott  and  Lower  Buzzacott,  for 
all  the  residue  of  the  said  several  terms  of  1500  and 
2000  years,  or  of  such  other  terms  as  aforesaid. 

The  said  Richard  Nott  denies  her  to  be  so  entitled. 
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1 857.  The  question  for  the  opinion  of  the  Court  is :  Whether 

H^BDiHo"  ^^^  said  A.  M.  T.  Harding  is,  in  the  events  which  have 
1^^^  happened,  entitled  in  possession  to  the  messuages  and 
tenements  called  respectively  Higher  Buzzacatt  and 
Lower  Buzzacoti,  for  the  residue  of  the  said  several 
terms  of  1500  and  2000  years,  or  of  such  other  terms 
as  aforesaid. 

If  the  Court  shall  be  of  opinion  in  the  affirmative^ 
then  it  is  agreed  that  the  judgment  of  the  Comrt  shall 
be  entered  for  the  said  A,  M,  T.  Harding  for  the  sum 
of  \s.  without  costs.  But,  if  the  Court  shall  be  of 
opinion  in  the  negative,  then  the  judgment  of  the  Court 
shall  be  entered  for  the  said  Richard  NoH,  for  the  sum 
of  Is.  without  costs. 

The  case  was  argued  in  this  Term  (a). 

Montague  Smith,  for  the  plaintiff.  The  plaintiff  is 
entitled  to  the  leasehold  lands  as  devisee  of  Robert 
Harding,  who  became  entitled  to  them  by  virtue  of  the 
proviso  in  the  will  of  Richard  Harding  the  father;  for 
the  event  there  contemplated  has  occurred,  Richard 
Nott,  the  issue  male  of  the  body  of  Richard  Harding 
the  sou,  having  become  actually  entitled  to  the  posses- 
sion and  receipt  of  the  rents  and  profits  of  the  messuages 
'  &c.  comprised  in  the  will  oi  James  NotL  It  is  objected, 
on  behalf  of  the  defendant,  that  this  limitation  is  bad 
for  remoteness.  Now,  by  the  will  of  James  NM,  the 
first  remainder,  after  Susan^s  life  estate,  is  to  John  Noit 
and  his  sons  in  tail:  had  that  estate  tail  taken  effect. 


<a)  AprU  28th  and  29th.      Before  Lord   CampbtU  C  J.,   Wtghimam^ 
Erie  and  Crompton  Js. 


XX.  VICTORIA.  657 

it  might  at  any  time  have  been  barred  by  the  tenant  in  1857. 
tail  in  possession :  and  so  the  contingency  contemplated  hakdihq 
in  the  will  of  Richard  Harding  the  father  would  not  j^^ 
have  occurred ;  and  thus  the  limitation  would  have  been 
capable  of  being  defeated  within  the  legal  time ;  NicoUs 
V.  Sheffield  (a).  [Cromptan  J.  The  objection  as  to 
remoteness  does  not  apply  to  an  estate  which  can  be 
barred ;  but  the  difficulty  is  as  to  the  limitations  in  the 
will  of  Richard  Harding  the  father.]  As  to  that,  the 
limitations  are  on  independent  alternative  contingencies ; 
and  the  case  may  be  considered  to  be  within  the  rule  in 
1  Jarman  On  Wilh^  231  &c  (2d  ed.).  One  contingency, 
that  of  the  devolution  of  the  Nott  estates  in  the  life  time 
of  Richard  Harding^  would  be  within  the  life  of  Richard 
Harding;  and  so  the  proviso  would  take  effect  within 
the  legal  time ;  the  limitation  may  therefore  be  sup- 
ported; Leake  v.  Robinson  {b),  [Cromptan  J.  Are  the 
limitations  alternative  or  successive  ?]  The  estates  have 
in  fact  devolved  within  the  time  of  lives  in  being  at  the 
time  of  the  death  of  the  devisor,  Richard  Hardhig  the 
fiather. 

Buttf  contriL  That  event  cannot  affect  the  question 
whether  the  limitation  at  its  creation  was  too  remote. 
[Lord  Campbell  C.  J.  Certainly  not.]  The  limitation 
under  which  the  plaintiff  claims  clearly  was  too  remote. 
The  plaintiff  claims  because  the  issue  male  of  Richard 
Harding  the  son  has  become  entitled  to  the  Nott  estates: 
that  event  might  have  happened  at  any  the  most  remote 
point  of  time.     It  is  therefore  unimportant  that  there 

(a)  2  Br.  Ch.  Ca.  215.  (6)  2  Af«r.  363. 

VOL.    VII.  2    V  E.   &   B. 
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18.>7.       ^^as  an  altematiTe  onder  which,  if  it  had  occurred,  ihe 
Bau>[5«     plaintiff  mi^it   hare   cUimcd;    Praetor  t.   Biskop   €f 
sVfTt,        ^^^  ^^  ^^  (^)>  Lomtbanmgk  t.  Fox  (»>  Greg  ▼. 
Maniagu  (c> 

MatUagMe  Smith  was  heard  in  repl j. 

CWr.  lufe.  vkAL 

Lord  Campbell  C.  J.,  in  this  Term^  {May  5th)^ 
delivered  the  jadgment  of  the  Court. 

In  this  case  Bickard  HardtMffy  by  will  dated  the  2dd 
Auffust  183 1,  bequeathed  cert^  leaseholds  called 
BuzzacM  to  his  son  Biehard  Hardrng,  his  execatorS) 
administrators  and  assigns,  subject  to  an  execotoiy 
derise  over  if  Biehard  Harding  the  son,  or  the  issue 
male  of  his  bodj,  should  become  entitled  to  certain 
lands  under  the  will  of  one  James  Nott  (dated  9th  Jutu 
1809),  whereby  a  remainder  was  limited  ibr  life  to 
Biehard  Harding  the  son  with  remainder  in  tail  male 
to  his  first  and  other  sons  lawfully  b^otten.  The 
defendant  is  the  eldest  son  of  Bickard  Harding  the  son, 
and  has  succeeded  to  the  estates  devised  by  the  will  of 
James  Nott,  The  plaintiff  is  entitled  to  the  leaseholds 
if  they  went  over  on  the  other  estates  vesting  in  the 
defendant  And  the  question  for  our  opinion  is^ 
Whether,  on  the  defendant  succeeding  to  the  estate, 
under  the  will  of  James  Nott,  the  leaseholds  passed  by 
the  executory  devise. 

In  our  opinion  they  did  not  pass.     The  ezecatory 


(a)  2  H.  BL  368.  (6)  3  Br.  P.  C.  130  (2d  edO. 

(e)  2  Sdtm,  205. 
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devise  over  is  to  take  effect  on  the  succession  oi  Richard        1B57. 


Harding  the  son,  or  the  issue  male  of  his  body,  to  the  habdihq 
property  under  the  will  of  James  Nott  Even  supposing  slyiT. 
the  limitation  over  in  the  event  of  Richard  the  son 
succeeding  to  the  life  estate  in  the  lands  devised  by 
James  Nott  could  be  considered  as  an  independent  and 
alternative  limitation  on  an  event  which  must  take  place 
in  his  life  time,  it  would  be  of  no  avail  to  the  plaintiff, 
whose  claim  is  founded  on  that  part  of  the  proviso 
which  directs  the  leaseholds  to  go  over  if  the  issue  male 
of  Richard  Harding  the  son  should  become  entitled  to 
the  lands  devised  by  the  will  of  James  Nott.  And  this 
part  of  the  proviso,  whether  coupled  with  the  preceding 
part  or  standing  alone,  is  most  clearly  bad  for  remote- 
ness, as  the  issue  male  of  Richard  the  son  were  only  to 
take  on  an  indefinite  faihire  of  the  issue  of  the  prior 
parties  in  the  remainders  under  James  Notfa  will ;  and 
there  is  nothing  to  limit  the  time  of  their  so  taking  to 
any  time  within  the  allowed  period. 

Our  judgment  therefore  is  for  the  defendant. 

Judgment  for  defendant. 


2  u  2 
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1857 


Thursday, 
May  7tb. 


In  the  Matter  of  W.  C.  Penny  and  The  South 
Eastern  Railway  Company. 


Compensation 
cannot  be 
claimed  under 
the  I.«and8 
Clauses  and 
Railways 
Clauses  Con- 
solidation Acts, 
1845(8  &  9 
Viet.e.  18.  and 
a  &  9  Fiet. 
e.  20.),  for 
deterioration 
in  the  valuo 
of  property 
adjoining  a 
railway,  by 
reason  of  the 
premises  being 
overlooked  by 
persons  on  the 
railway  and 
railway  plat- 
form. 

Actual 
injury  to 

J  premises 
irom  the  vi- 
bration caused 
by  ballast 
trains  &c.  on 
the  railway, 
during  the 
construction 
of  the  works, 

is  a  ground  for  compensation  under  these  statutes;  but,  per  Lord  Campbell  C.  J.,  not  iujory 
from  that  cause  after  the  construction  of  the  railway. 

Where  a  jury,  summoned  under  stat.  8  &  9  Ftet.  e.  18.  «.  68.,  have  taken  into  con- 
sideration, in  awarding  compensation,  one  claim,  among  others,  as  to  which  they  bad  do 
jurisdiction,  a  certiorari  lies,  although  such  excess  of  jurisdiction  does  not  appear  upon  the 
face  of  the  proceedings. 

Such  excess  of  jurisdiction  may  be  shewn  upon  affidavit. 


TU^ILDE,  in  last  Easter  Term,  obtained  a  rule  calling 
on  fF.  C.  Penny  to  shew  cause  why  a  certiorari 
should  not  issue  to  remove  into  this  Court  an  inquisition 
taken  before  the  sheriff  of  KerU,  or  his  deputy,  by  virtue 
of  a  warrant  under  the  seal  of  Tlie  South  JSastem 
Railway  Company  to  the  said  sheriff,  directing  him  to 
summon  a  jury,  under  the  provisions  of  The  Lands 
Clauses  Consolidation  Act  1846,  to  determine  whether 
certain  lands  of  the  said  W.  C.  Penny  had  been  in- 
juriously affected  by  the  execution  of  the  works  of  the 
said  Company,  and  what  compensation,  if  any,  the  said 
W.  C.  Penny  was  entitled  to  against  the  said  Company ; 
and  the  verdict  and  judgment  given  upon  the  said 
inquisition. 

From  the  affidavits  in  support  of  the  motion  it 
appeared  that,  by  stat  9  &  10  Vtct.  c.  cccv.  (a),  77ie 
South  Eastern  Railway  Company  were  empowered  to 
construct  a  railway,  called    The  North  Kent  Railway 


(a)  Local  and  personal,  public :  *'To  enable  The  South  B<utem  Rtdi-' 
way  Ompany  to  make  a  railway  from  the  London  and  Greenwich  Railway 
to  Woohneh  and  Graveaend.** 


Pknnt. 
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The  special  Act^  by  sect.  2,  incorporated  with  it   the        1857. 
"several  provisions  of  The  Lands  Clauses  Consolidation  r7 

Act,  1845,  and  The  Railways  Clauses  Consolidation  Act, 
1845,  ^^so  far  as  the  same  may  be  applicable.'*  The 
North  Kent  Railway  was  duly  constructed  by  the  Com- 
pany, under  the  provisions  of  the  said  Acts,  and  was 
opened  for  public  traffic  in  July^  1849.  It  passed  near 
to  certain  lands  and  premises  of  W.  C.  Penny,  at  Lewis- 
ham;  but  no  part  of  them  was  taken  or  used  for  the 
purposes  of  the  railway.  Ou  21st  April  1856,  Penny 
served  on  the  Company  notice  and  particulars  of  his  claim 
for  compensation  "  for  damage  and  injury  done  or  caused 
to  be  done  and  which  will  hereafter  arise  and  be  occa- 
sioned to  the  property  of  the  said  fF.  C  Penny,  by  the 
exercise  by  the  said  Company  of  the  powers  conferred 
on  the  said  (Company  by  the  several  Acts  of  Parliament 
relating  thereto,  and  by  the  execution  by  the  said 
Company  of  the  works  connected  with  the  said  railway, 
and  by  the  working  of  the  said  railway  by  the  said 
Company,  and  consequential  thereon.**  The  particulars 
described  the  property,  and  Penny  b  interest  therein, 
and  stated  that  a  deterioration  to  the  amount  of  19/. 
per  annum  had  arisen  in  the  value  of  the  rentals,  in 
addition  to  the  necessity  for  repairs  of  the  houses, 
"from  the  close  approximation  of  the  railway  to  the 
property,  and  the  constant  noise,  and  shaking,  and 
annoyance  by  day  and  night  caused  by  the  passage 
of  the  trains,  particularly  the  special  luggage  and  ballast 
trains,  and  by  or  from  the  circumstance  of  the  back 
windows  and  gardens  being  overlooked  by  the  passengers 
on  the  railway  and  railway  platform  and  by  the  servants 
and  workmen  employed  by  the  Company,  and  the 
privacy  of  the  said  fF.  C.  Petiny  and  bis  family  and  of 
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1867.       his  tenants  being  thereby  injaded  and  disturbed;  and 
~^^  also  by  the  effluviam  arising  from  the  waste  water  which 

is  frequently  let  out  of  the  engines  or  boilers  on  the 
trains  staying  to  take  up  and  set  down  passengers  at 
the  railway  station.**    The  notice  further  required  the 
Company  to  take  the  necessary  steps  for  having  the 
said  claim  for  compensation,  amounting  to  ^75L,  setded 
by  a  jury.     On  12th  May  1856,  the  Company  issued 
their  warrant  to  the  sheriff,  for  a  jury,  under  sect.  68  of 
The  Lands  Clauses  Consolidation  Act,  1845^  '*  to  deter- 
mine and  settle,  by  their  verdict,"  **  whether  the  said 
lands  or  property,  or  the  interest  of  the  said  fF.  CL  Pamg 
therein,  have  or  has  been  injuriously  affected  by  the 
execution  of  the  works  authorized  by  the  Acts  relating 
to  the  said  South  Eastern  Railway  Company^  ot  any 
of  them;  and,  if  the  same   have   been  so  injuriously 
affected,   what  compensation,  if  any,  the  said   W.  C. 
Penny  is  entided  to  as  against  the  said  Company  in 
respect  of  the  said  lands  or  property,  or  his  interest 
therein,  having  been  so  injuriously  affected  as  aforesaid." 
At  the  inquisition,  which  was  held  before  the  under 
sheriff  on  2d  June  1856,  the  counsel  for  the  Company 
objected    to    any    investigation   of  the    claim,   on   the 
ground  of  want  of  jurisdiction ;  but  the  under  sheriff 
overruled   the  objection.     The   counsel   for  the    Com- 
pany then  objected  to  the  reception  of  any  evidence  of 
damage  from  the  approximation  of  the  railway,  or  frxMn 
the  user  of  it  by  the  Company,  as  distinguished  fit>m 
the  execution  and  construction  of  the  works,  and  called 
upon  the  under  sheriff  to  direct  the  jury  that  Penmy 
was  not  entitled  to  compensation  in  respect  of  any  of 
the  matters  mentioned  in  his  claim.     The  evidence  was 
admitted.     The  under  sheriff,  in  summing  up,  told  the 
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jury  that  they  were,  by  the  Act,  the  judges  of  both  law        1857. 
and  facts,  but  that  it  was  probably  his  duty  to  guide  r7 

them  as  to  the  law :  that,  in  his  opinion,  damage 
occasioned  by  the  ordinary  noise  of  the  trains  was  not 
a  ground  of  compensation,  and  that  there  was  no 
evidence  of  any  other  than  ordinary  noise ;  that  he  had 
also  a  strong  opinion  that  the  claim  on  account  of  the 
depreciation  in  the  annual  value  of  the  property  by  the 
proximity  of  the  railway  was  not  a  legal  one ;  but  that 
he  was  of  opinion  that  the  claim  for  compensation  in 
respect  of  the  overlooking  of  the  premises  by  persons 
upon  the  railway  platform  near  the  same  was  matter  for 
compensation,  upon  the  ground  that,  by  raising  a  higher 
fence,  the  Company  might  remove  the  ground  of  com- 
plaint He  further  told  the  jury  that,  in  his  opinion. 
Penny  was  entitled  to  compensation  for  injury  occa- 
sioned to  his  said  premises  by  the  vibration  of  the  trains 
passing  over  the  said  railway;  and  directed  the  jury 
that  they  might,  according  to  law,  give  the  claimant 
compensation  in  respect  of  the  said  several  matters  as 
they  thought  fit.  The  jury  found  that  the  property 
of  the  plaintiff  had  been  "  injuriously  affected  by  the 
execution  of  the  works  authorized  by  the  Acts  relating 
to"  the  Company,  and  assessed  the  compensation  at 
100  guineas,  generally,  without  stating  the  particular 
item  or  items  upon  which  they  assessed  it. 

Joseph  Brown  now  shewed  cause.  It  will  be  contended 
that  the  under  sheriff  ought  not  to  have  directed  the 
jury  to  take  into  consideration  the  claim  made  in 
respect  of  the  overlooking  of  the  premises;  that  the 
jury  consequently  exceeded  their  jurisdiction ;  and  that 
a  certiorari  ought  therefore  to  issue.     But,  first,  even  if 
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1857.  the  directioD  of  the  under  sheriff  was  wrong  as  to  part^ 
Re  the  Court  cannot  interfere  if  the  proceedings  are 
good  upon  the  face  of  the  record.  Here  is  nothing 
upon  the  record  to  shew  that  there  was  any  excess  of 
jurisdiction:  the  verdict  is  a  general  one;  and  the 
damages  may  have  been  assessed  in  respect  of  the 
vibration  only,  which  is  a  proper  item  for  compensation. 
The  same  principle  was  adopted  by  the  Court  in  Rex 
V.  The  Justices  of  the  West  Riding  of  Yorkshire  (a). 
The  decision  of  the  jury  here  is  made  final  by  secL 
145  of  The  Lands  Clauses  Consolidation  Act,  1845 ; 
and  therefore  no  certiorari  can  issue,  unless  excess 
of  jurisdiction  appears  on  the  face  of  the  proceedings. 
Such  excess  cannot  be  shewn  by  aflSdavits.  [Lord 
Campbell  C.  J.  I  do  not  see  why  it  should  not]  In 
Regina  v.  The  Eastern  Counties  Railway  Company  (b\ 
where  an  application  was  made  for  a  mandamus  to  the 
Company  to  issue  a  new  precept  to  the  sheriff,  one 
ground  being  that  he  had^  on  the  inquisition,  improperly 
excluded  one  set  of  damages  from  the  consideration  of 
the  jury,  Coleridge  J.  refused  to  grant  the  mandamus. 
[Crompton  J.  There  the  jury  had  jurisdiction  for  all 
that  they  actually  did.]  That  case  shews  that  the  Court 
will  not  interfere  on  the  ground  of  misdirection  by  the 
sheriff.  [Crompton  J.  Unless  the  jury,  under  his 
direction,  have  done  anything  which  amounts  to  an 
excess  of  jurisdiction.]  Here  is  no  evidence  of  any 
excess.  [Wightman  J.  Have  you  seen  Regina  v. 
South  Wales  Railway  Company  (c)T\  There  the  jury 
gave  a  verdict  in  writing,  specifying  the  particular  items 
and  amounts  of  compensation,  so  that  excess  of  jnris- 

(a)  \  A,^  E,  5(j3.  573.  (6)  2  DowL  AT.  S.  945. 

(c)  13  Q.  B.  988. 
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diction  was  shewn  upon  the  fiEU^  of  the  proceedings.  1857. 
In  the  present  case,  if  the  Company  were  dissatisfied  '  "^ 
or  doubtful  as  to  the  correctness  of  the  yerdict,  they 
might  have  requested  the  under  sheriff  to  direct  the 
jury  to  find  separately  upon  each  item.  [Liord  Camp- 
bell  C.  J.  But  if  the  sheriff  has  not  so  directed  them, 
we  ought  to  interfere.]  Caledonian  Railway  Company 
V.  Ogilvy  (a)  will  be  relied  on  by  the  other  side.  But 
there,  also,  the  excess  of  jurisdiction  appeared  upon  the 
face  of  the  proceedings. 

Secondly,  the  direction  of  the  under  sheriff  was  right 
Sect  6  of  the  Railways  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict  c.  20.),  which  is  more  explicit  than  sect  68 
of  The  Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict  c.  18.),  provides  that  ^*the  Company  shall  make 
to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  lands  taken  or  used  for  the  purposes 
of  the  railway,  or  injuriously  affected  by  the  construc- 
tion thereof,  full  compensation  for  the  value  of  the  lands 
so  taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties,  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the  powers  by  this 
or  the  special  Act,  or  any  Act  incorporated  therewith, 
vested  in  the  Company."  And  sect  16  of  the  same 
Act,  in  the  final  proviso  as  to  compensation,  provides 
that  it  is  to  be  made  ^*  to  all  parties  interested,  for  all 
damage  by  them  sustained  by  reason  of  the  exercise  of 
the  powers  contained  in  that  or  the  special  Act.  Under 
these  enactments.  Penny  is  clearly  entitled  to  compen- 
sation for  the  injury  caused  by  the  vibration  of  the 
tndns.     It  will  probably  be  said  that  such  injury  is  not 

(a)  2  Macq.  Se.  A.  229. 
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1857.       caused  **  by  the  execution  of  the  works,"  within  sect  68 
'^  of  The  Lands  Clauses  Consolidation  Act,  1845.     But, 


Re 

Penny.  fiyg^^  pm.^  q(  ^jjg  injury  was  so  caused,  namely,  by  the 
ballast  trains,  before  the  completion  of  the  railway. 
Secondly  (even  setting  aside  the  much  wider  language  of 
sect.  6  of  The  Railways  Clauses  Consolidation  Act,  1845, 
before  quoted),  it  has  been  frequently  decided  that  the 
words  ^^by  the  execution  of  the  works,"  ^in  sect  68  of 
The  Lands  Clauses  Consolidation  Act,  apply  to  injury 
caused  by  the  user  of  the  railway,  after  the  works  haye 
been  actually  completed.  [Ix)rd  Campbell  C.  J.  But 
before  the  inquisition.]  Yes;  that  is  the  limit  Li 
The  East  and  West  India  Docks  and  Birmingham  June- 
Han  Railway  Company  v.  Gattke  (a)  and  The  London 
and  North  Western  Railway  Company  v.  Bradley  (Jb) 
this  construction  of  sect.  68  was  adopted ;  and,  in  the 
former  of  these  two  cases,  the  Lord  Chancellor  observed 
that  the  jury  had  jurisdiction  to  inquire  into  the  question 
of  the  right  to  compensation.  Penny  was  also,  upon 
this  principle,  entitled  to  compensation  for  the  over- 
looking of  his  premises  by  the  people  on  the  railway. 
[Lord  CampbeU  C.  J.  Surely  that  is  not  so.  Where 
would  you  draw  the  line  ?  Would  the  obstruction,  by 
the  railway,  of  a  view  from  the  windows  of  a  house, 
entitle  the  owner  to  compensation,  on  the  ground  that 
his  property  was  ^^  injuriously  affected  by  the  execution 
of  the  works'*  ?]  Perhaps  not,  if  the  act  had  been  done 
by  a  private  individual ;  but  sect.  68  is  to  be  construed, 
not  as  if  it  related  to  the  invasion  of  a  jus,  but  in  a 
popular  sense;  and  in  that  sense  such  an  obstruction 
as  is  suggested,  and  still  more  the  proximity  complained 

(a)  3  Macn.  4*  (7.  155.  (Jb)  3  Macn.  ^  G.  336. 
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of  here,  does  iDJuriouslj  affect  the  property,  both  in        1857. 
point  of  comfort  and   in   a   pecuniary  sense.     Regina         ^ 
V,  Great  Northern   Railway  Company  {a)  and   Glover       P^wnt. 
V.    North    Staffordshire    Railway  Company  (b)    are    in 
poinL     [  Wightman  J.    In  each  of  those  cases  the  owner 
of  the  property  could  have  brought  an  action,  if  the 
statutory  powers  had  not  been  given  to  the  Company.] 
No  doubt    The  London  and  North    Western  Railway 
Company  v.  Bradley  (c)  is  the  most  direct  authority  in 
favour  of  the  claimant  here.      [I^ord  Campbell  C.  J. 
But  there,  also,  the  owner  of  the  property  might  have   ' 
maintained  an  action  but  for  the  statutes.]     It  may  be 
doubted  whether  that  is  always  a  fair  criterion.     But 
the  vibration,  at  all  events,  would  have  been  ground  for 
an  action,  and  is  therefore  a  proper  subject  for  com- 
pensation.    \Wightman  J.  referred  to  Rex  v.  Pease  {dy\ 
Broadbeni  v.  The  Imperial  Gaslight  Company  {e)  will  pro- 
bably be  relied  on  by  the  other  side.     But  the  decision 
there  turned  upon  the  construction  of  the  Company's 
special  Act 

Wilde^  contrL  Caledonian  Railway  Company  v. 
Ogilvy  (g)  is  a  direct  authority  upon  both  points. 
The  Lord  Chancellor  there  disposed  of  the  objection  that 
the  judgment  of  the  sheriff  is  .final,  and  held  that  an 
excess  of  jurisdiction,  with  regard  to  particular  items,  on 
the  part  of  the  jury,  under  the  direction  of  the  sheriff, 
is  a  proper  ground  for  overturning  the  verdict,  although 
the  particular  amount  assessed  upon  such  item  does  not 
appear  upon  the  face  of  such  verdict  As  to  the  question 

(a)  14  Q.  B.  25.  (b)  16  Q.  B,  912. 

(c)  3  Maen.  ^  G,  336.  (d)  4  B.  ^  Ad.  30. 

(«)  26  L.J.  {N.  S.)  Ch,  276.  (g)  2  Macq.  Se.  A,  229. 
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1857.  of  compensation :  the  Lord  Chancellor  laid  down  that 
^         the  construction  of  the   words    **  injorioody  affected** 

PxNNT.  (which  are  used  in  the  Scotch  (a)  as  well  as  the  English 
Act)  does  not  entitle  a  landowner  to  compensation 
for  any  act  done  by  the  Company  which,  sappoeiDg  it 
not  to  have  been  done  by  authority  of  an  Act  of  Parlia- 
ment, would  not  have  entitled  him  to  bring  an  action. 
He  further  adds,  *^  I  am  fiur  from  admitting  that  he  would 
have  a  right  of  compensation  in  some  cases  in  which, 
if  the  Act  of  Parliament  had  not  passed,  there  might 
have  been  not  only  an  indictment,  but  a  right  of  action/' 
[Lford  Campbell  C.  J.  I  think  he  would  be  entitled  to 
compensation  in  such  cases.  Erk  J.  Even  where  the 
damage  was  only  a  scintilla.]  The  Lord  Chancellor 
certainly  seems  disinclined  to  go  so  far.  But  in  Glover  v. 
North  Staffordshire  RaStoay  Company  {b)  the  Court  held 
that  the  proper  criterion  was  whether,  but  for  the  powers 
conferred  on  the  Company  by  Parliament,  the  injury 
would  have  been  actionable.  [He  was  then  stopped  by 
the  Coiut.] 

Lord  Campbell  C.  J.  As  to  the  first  point,  we  are 
clearly  of  opinion  that  a  certiorari  ought  to  issue.  If 
the  under  sheriff  has  directed  the  jury  to  include  in  their 
verdict  damages  for  an  item  which  they  ought  not  to 
have  included,  and  there  is  reasonable  evidence  that  they 
did  include  such  an  item  in  making  their  calculation, 
a  certiorari  clearly  lies ;  inasmuch  as  the  jury  have  thus 
committed  an  excess  of  jurisdiction.  Now,  has  there 
been  such  excess  here  ?  As  to  the  vibration,  I  am  inclined 

(a)  Stat.  8  &  9  Viet.  e.  19.  «.  20.,  **  Injuriously  affected  by  tbe  execution 
of  the  undertaking.  '* 

(b)  16  Q.  B.  912. 
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to  think  that  Penny  would  be  entitled  to  some  amount        1857. 
of  compensation.     But  it  is  unnecessary  to  go  into  that  Re 

question^  because  I  am  clearly  of  opinion  that  he  is  not 
entitled  to  any  compensation  for  the  overlooking  of  his 
premises  by  the  railway.  It  might  as  well  be  said  that 
the  owner  of  a  house  was  entitled  to  compensation  on 
account  of  the  view  from  it,  half  a  mile  off,  having  been 
obstructed  by  the  railway.  Unless  the  particular  injury 
would  have  been  actionable  before  the  Company  had 
acquired  their  statutory  powers,  it  is  not  an  injury  for 
which  compensation  can  be  claimed.  Now  we  are 
satisfied  that  the  jury  did  take  the  overlooking  of  the 
premises  Into  their  consideration  in  giving  the  lump 
amount  of  damages ;  and  that,  consequently,  there  was 
an  excess  of  jurisdiction  as  to  thb  item.  That  is  suffi- 
cient to  enable  us  to  interfere  and  grant  a  certiorari. 
Caledonian  Railway  Company  v.  Ogilvy  {a)  is  directly 
in  point  In  that  case  the  Lord  Chancellor  and  Lord 
St,  T^onards  entirely  concur,  a  fact  which  gives  the 
judgment  additional  weight. 

WiGHTMAN  J.  I  am  also  of  opinion  that  there  was 
an  excess  of  jurisdiction.  The  claim  for  compensation 
was  made  on  the  ground  that  the  premises  were  **  in- 
juriously affected"  by  the  execution  of  the  works,  within 
the  meaning  of  sect.  68  of  The  Lands  Clauses  Consoli- 
dation Act,  1845.  One  item  of  the  claim  was  for  injury 
to  the  property  caused  by  its  being  overlooked  by  the 
railway.  Is  that  a  legitimate  item  for  compensation? 
The  line  must  be  drawn  somewhere.  It  is  difficult  to 
say   that   the   most  remote  acts   on    the    part  of  the 

(a)  2  Macq  Se.  A.  229. 


670  EASTER  TERM. 

1857.  Company  might  not,  in  some  sense,  "injuriously  affect" 
^  the  property  of  landowners  in  the  neighbourhood.     But 

Pbnnt.  j  think  the  true  criterion  was  adopted  in  Caledonian 
Railway  Company  v.  Oyilvy  (a).  Applying  that  criteriion 
to  the  present  case,  it  is  clear  that  no  action  would  have 
Iain  for  such  an  injury  before  the  existence  of  the 
statutory  powers  of  the  Company,  and  that  therefore  it 
affords  no  ground  for  compensation  now.  And,  as  we  are 
also  satisfied  that  the  jury  included  that  item  of  claim 
in  their  calculation  of  the  amount  of  compensation,  their 
decision  was  an  excess  of  jurisdiction.  That  being  so, 
can  a  certiorari  issue?  It  has  been  contended  that  it  can 
issue  only  where  the  excess  appears  upon  the  face  of  the 
proceedings :  but  I  am  clearly  of  opinion  that  that  is  not 
so,  and  that  the  excess  may  be  shewn  upon  affidavit. 

Erle  J.  I  am  also  of  opinion  that  a  certiorari  ought 
to  issue.  It  has  been  decided,  in  Caledonian  Railway 
Company  v.  Ogihy  {a),  that,  if  one  item  of  compensa- 
tion has  been  improperly  taken  into  consideration  by 
the  jury,  their  decision  may  be  reviewed.  Whether  such 
excess  of  jurisdiction  has  been  committed,  I  think  may 
be  properly  determined  from  affidavits;  and  the  affi- 
davits here  shew  that  the  jury  included,  in  the  items 
which  they  took  into  consideration,  the  claim  in  respect 
of  the  overlooking  of  the  premises  by  the  railway.  That 
is  not  a  proper  ground  for  compensation,  looking  at  the 
principle  laid  down  in  Caledonian  Railway  Company 
V.  Ogihy  (a).  The  comfort  and  value  of  the  property 
may  have  been  diminished ;  but  no  action  would  have 
lain  for  the  injury  before  the  statutory  authority  was 

(a)  2  Macq.  Sc.  A.  229. 
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conferred  on  the  Company;  and  therefore  no  claim  for        1857. 
compensation  can  be  made  under  the  statute.      With  ^ 

respect  to  the  question  of  vibration,  I  think  that,  under  ?«»»▼• 
sect.  68  of  The  Lands  Clauses  Consolidation  Act,  1845, 
Penny  would  be  entitled  to  compensation  for  damages 
arising  from  that  cause  during  the  construction  of  the 
works,  but  not  for  those  arising  after  their  completion ; 
and,  if  the  matter  came  again  before  the  sheriff,  we 
might  probably  think  it  necessary  to  define  where  that 
claim  for  damage  ought  to  end. 

Crompton  J.  I  am  also  of  opinion  that  a  certiorari 
ought  to  issue.  The  old  rule,  that  this  Court  can  grant 
a  certiorari  wherever  it  appears  that  an  inferior  tribunal 
has  exceeded  its  jurisdiction,  has  not  been  taken  away  by 
the  Lands  Clauses  and  Railways  Clauses  Consolidation 
Acts,  1845.  Then,  are  we  satisfied  that  there  has  been 
an  excess  of  jurisdiction  here  ?  I  am  clearly  of  opinion 
that  we  may  look  at  affidavits  in  determining  this :  and 
I  think  the  affidavits  here  shew  that  there  was  such 
excess,  looking  at  the  rule  laid  down  in  Caledonian 
Railway  Company  v.  Ogilvy  (a).  The  overlooking  of  the 
premises  by  the  railway  is  clearly  no  ground  for  com- 
pensation. It  is  impossible  to  say  where  such  claims 
would  end:  it  would  be  quite  as  reasonable,  as  has  been 
already  suggested,  to  claim  compensation  for  the  obstruc- 
tion of  a  distant  prospect.  Perhaps,  looking  at  the  effect 
of  the  various  statutes  taken  together,  the  damage  arising 
firomthe  vibration  might  be  a  proper  ground  for  compen- 
sation, though  I  am  inclined  to  think  it  not  within  the 
provisions  of  sect.  68  of  the  Lands  Clauses  Consolidation 
Act,  1845.    But  it  is  clear  that  one  ground  of  compensa- 

(a)  2  Macq.  Se.  A,  229. 
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tion  has  been  improperly  taken  into  consideration;  and 
a  certiorari  ought  therefore  to  issue. 

Lford  Campbell  C.  J.  As  it  is  our  desire  to  assist 
the  under  sheriff  as  much  as  possible  in  proceedings  of 
this  nature,  I  wish  to  add  that  I  am  of  opinion  that  the 
injury  arising  from  the  vibration  during  the  constmction 
of  the  works  was  a  proper  ground  for  compensation, 
because  an  action  could  have  been  maintained  before  the 
Company  had  acquired  their  statutory  authority ;  but 
that  the  damage  arising  from  the  vibration  after  the  cod- 
structioUy  and  during  the  user^  of  the  railway,  is  not  a 
ground  for  compensation,  at  all  events  under  this  precept. 
Rule  absolute.     Inquisition  quashed  by  consent  (a). 

(a)  Reported  by  Francis  EttU  Esq. 


Friday^ 
May  8th. 


The  Queen  against  Dayman. 


AMetropoli.  T>RENT1CE,  in  last  Term,  obtained  a  rule  Nisi 
Magistrate,  on  calling  on  Mr.  Dayman^  one  of  the  Metropolitan 

foFM^ilder,      PoUce   Magistrates,   "to   hear    and    adjudicate"   on    a 

under  the 

Metropolis  Local  Management  Act  (18  &  19  Vict.  c.  120.  m.  105.,  226.),  upon  the  pro- 
prietor of  houses  in  Z).,  alleged  to  be  a  "  new  street'*  within  the  Metropolis,  for  his  ihiura 
of  the  expences  of  paving  it,  after  hearing  the  parties  and  their  evidence,  dismissed  the 
summons  on  the  ground  that  D,  was  not  a  ^  new  street"  within  the  meaning  of  the  enact- 
ment, because  it  was  an  old  highway.  A  rule,  under  stat.  11  &  12  Vict.  c.  44.  «.  5.,  calling 
on  him  to  hear  and  adjudicate  on  the  complaint,  was  obtained,  with  a  view  of  obtaining 
the  decision  of  this  Court,  that  D.  miffbt  be  a  **new  street*'  within  stat.  18  &  19  Fict 
c.  120.  9.  105.,  though  it  was  an  old  highway. 

Held,  by  Lord  Campbell  C.  J.,  Wightman  and  Crampton  Js.,  that  this  Court  could  not 
inquire  whether  the  magistrate  came  to  a  right  conclusion  or  not,  but  only  whether  be  had 
adjudicated;  and,  they  being  of  opinion  that  he  had  done  so,  the  rule  was  discharged 
without  any  expression  of  opinion  as  to  whether  he  was  right  or  wrong  in  his  constroction 
of  the  Act. 

Erie  J.  dissentiente,  and  holding  that,  as  the  magistrate  could  not  safely  proceed  luileas 
D,  was  a  new  street,  his  decision,  that  it  was  not,  was  such  as  to  give  this  Court  juriadictioo 
under  stat.  11  &  12  Vict,  c.  44.  «.  5.,  to  determine  whether  he  was  right  or  wrong  in  that 
decision. 
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complaint  against  William  Carpmael:  that  he,  being  1857. 
the  owner  of  eight  houses  in  a  street  called  Dawson  "rheQuraT 
Place  in  Kensington^  neglected  to  pay  to  the  Kensington  j)j^nxx. 
vestry  his  share  of  the  expences  of  paving  that  street. 
From  the  aflSdavits  on  both  sides,  it  appeared  that  a 
summons  was  taken  out  of  the  Hammersmith  Police 
Court,  addressed  to  Mr.  Carpmael,  reciting  a  complaint 
made  before  Mr.  Dayman,  one  of  the  magistrates  of 
the  Police  Courts  of  the  Metropolis,  sitting  at  the 
Hammersmith  Police  Court,  on  behalf  of  the  Kensington 
vestry  in  the  parish  of  St.  Mary  Abbotts,  Kensington, 
that  he,  being  the  owner  of  eight  houses  forming  part 
of  a  street  called  Dawson  Place,  in  that  parish,  neglected 
to  pay  72/.  \6s.  2d.,  being  his  share  of  the  estimated 
expences  (as  determined  by  the  surveyor  of  the  said 
vestry  and  demanded  of  Carpmael)  of  paving  the  said 
street,  and  commanding  CarpmaeFs  attendance  to  answer 
the  complaint  and  shew  cause  why  an  order  for  pay- 
ment should  not  be  made  on  him.  The  summons  was 
attended,  and  evidence  given  on  both  sides.  The 
magistrate  took  time  to  consider,  and  finally  gave  a 
judgment,  in  which  he  refused  to  make  any  order, 
giving,  as  his  reasons,  that,  in  his  opinion,  on  the  true 
construction  of  The  Metropolis  Local  Management  Act 
(18  &  19  Vict.  c.  120.),  no  street  was  "a  new  street," 
within  the  meaning  of  sect.  105,  if,  at  the  time  of  the 
passing  of  that  Act,  it  had  been  given  up  to  the  use 
of  the  public  so  as  to  extinguish  the  right  of  the 
original  owner  to  stop  it  up;  and  that  it  was  proved 
before  him  that  Dawson  Place  had  been  so  dedicated 
to  the  public  before  the  Act  passed.  It  was  not  dis- 
puted that  there  was  evidence  to  justify  this  finding  in 
fact  After  he  had  given  these  reasons,  the  magistrate 
VOL.  vu.  2  X  E.  &  B. 
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1867.       stated  that  the  question  on  the  construction  of  the  Act 
TheQusxiT  ^^  one  of  great  importance,  and  that  it  was   veie^ 
Datmax.      desirable  that  his  opinion  should  be  reviewed  by  the 
Court  of  Queen's  Bench. 

Lush  now  shewed  cause.  The  summons  was  taken 
out  under  stat  18  &  19  Vict  c.  120.  s.  105.;  and  it  was 
part  of  the  duty  of  the  magistrate  to  decide  whether 
Dawson  Place  was  or  was  not  a  new  street  within  the 
meaning  of  that  section.  He  has  decided  that  it  is 
not ;  having  done  so,  even  if  he  was  wrong,  he  has 
heard  and  adjudicated  on  the  complaint  This  Courts 
in  such  a  case,  has  no  jurisdiction  to  inquire  whether 
he  was  right  or  wrong ;  Regina  v.  Paynier  (a). 

Huffh  Hill  and  Prentice,  in  support  of  the  role.  The 
magistrate's  refusal  proceeded  on  the  ground  that  he 
had  no  jurisdiction  if  the  street  in  question  had  been 
a  highway  before  the  Act  passed.  If  this  was  erroneous, 
he  has  declined  to  exercise  jurisdiction  which  he  really 
had;  Regina  v.  Pilkington  (by  [^lyightman  J .  There 
the  justices  refused  to  do  a  ministerial  act,  viz.  to  issue 
a  warrant;  and  they  were  ordered  to  do  sa  Here  the 
rule  is  to  command  him  ^^  to  hear  and  adjudicate.'^  He 
has  in  substance  refused  to  adjudicate,  in  order  to  raise 
the  preliminary  question  for  the  Court,  a  coarse  sanc- 
tioned in  Regina  v.  Charlestcorth  (c).  It  is  a  declining^  on 
an  erroneous  ground,  to  exercise  a  jurisdiction.  \Erle  J. 
When  the  question  whether  there  is  jurisdictiim  or 
not  depends  upon  a  cardinal  fact,  the  inferior  tribunal 
roust  decide  in  the  first  instance  how  the  finct  is :   bat. is 

(a)  Ante,  p.  328.  (i)  2  B.  ^  B.  54e. 

(c)  2  L,  M.  ^  P.  VJ, 
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that  decision  concliisive  ?    In  Thompson  v.  Ingham  (a)        1857. 

I  had,  in  the  Bail  Court,  thought  it  conclusive;  but    The QuimT 

the  Queen's  Bench  put  the  party  to  declare  in  pro-      d^ymah. 

hibition ;  and  he  finally  succeeded.     Crompton  J.     In 

the  county  court,  as  soon  as  it  appears  that  the  title 

to  land  bona  fide  comes  in  question,  the  jurisdiction 

ceases.     But  in  this  case  new  street  or  old  street  is  not 

a  question  preliminary  to  jurisdiction,  but  the  very  matter 

on  which  the  decision  is  to  be  given.]     If  the  decision  has 

been  given  on  an  objection  which  the  Court  can  see  to 

be  an  erroneous  decision  in  point  of  law,  the  mandamus 

to  hear  and  determine  lies ;  otherwise  if  the  error  be  in 

fiEurt ;  Regina  v.  TTie  Justices  of  Kesteven  (b).    If  there  is 

not  this  mode  of  reviewing  the  decision  of  the  Police 

Magistrate,  there  is  no  way  of  correcting  it ;  for  the 

Act  gives  no  appeal,  and  the  certiorari  is  taken  away. 

Lord  Campbell  C.  J.  This  is  an  application  to  us 
to  command  a  Police  Magistrate  to  hear  and  adjudicate 
upon  a  complaint  It  is  resisted  on  the  ground  that 
he  has  already  heard  and  adjudicated  upon  it;  and  I 
think  this  answer  completely  established.  By  stat.  18  & 
19  Vict.  c.  120.  8.  226.,  where  any  expences  are  recover* 
able  before  justices,  a  summons  may  issue  calling  the 
party  before  two  justices ;  and,  upon  his  appearance,  ''it 
shall  be  lawful  for  such  two  justices  to  hear  and  determine 
the  matter,  and  for  that  purpose  to  examine  such  parties, 
or  any  of  them,  and  their  witnesses,  on  oath,  and  make 
such  order,  as  well  as  to  costs  as  otherwise,  as  to  them 
may  seem  just''  Mr.  Dayman^  being  a  Police  Magis- 
trate in  the  Metropolitan  District,  has  the  same  powers 

(«)  14  Q.  B.  710.  (6)  8  Q.  B.  8ia 
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1857.        as  two  ordinary  justices.     The  summons  is  before  him 
The  Queen    ^"  *  complaint  that  the  ezpences  alleged  to  be  due  for 
Dayman,     paving  what  is  said  to  be  a  new  street  within  sect.  105 
have  not  been  paid.      He  was  bound  to  hear  and  to 
adjudicate  upon  this.   I  think  he  did  do  so;  the  question 
was  whether  Dawson  Place  was  or  was  not  a  new  street ; 
on  that  issue  was  joined.     He  heard  the  parties  and  the 
evidence,  and  gave  a  solemn  judgment  that  it  was  not  a 
new  street.     Could  we,  supposing  we  should  think  that 
he  was  wrong  in  so  determining,  make  an  order  that 
he  shall  give  an  opposite  judgment?    I  think  that  we 
cannot  do  so.     We  have  no  authority  to  do  more  than 
order  him  to  hear  and  adjudicate ;  such  was  the  limit 
of  our  jurisdiction,  under  the  prerogative  writ  of  man- 
damus ;  and  stat  1 1  &  12  Vict  c.  44.  s.  5.  does  not  extend 
our  jurisdiction  ;    it  does  no  more  than  give  a  cheaper 
and  more  summary  remedy  than  the  writ     Then,  having 
no  jurisdiction,  we  should  give  no  opinion.     We  are  not 
a  court  of  advice,  but  of  oyer  and  terminer;  we  sit  here, 
not  to  deliver  opinions  which  out  of  respect  to  us  might 
be  generally  followed,  yet  which  might  without  impro* 
priety  be  neglected,  but  todeliver  judgments  which  may 
be  enforced :  we  ought  not  to  give  an  opinion  except 
as  a  judgment 

WiGHTMAN  J.  The  application  is  not,  and  could  not 
be,  to  consider  the  propriety  of  the  determination  of  the 
magistrate,  but  to  order  him  to  hear  and  determine ;  still 
it  is  clear  that  it  is  made,  not  with  a  view  to  cause  him 
to  determine,  but  to  obtain  an  opinion  from  us  which 
may  guide  him  and  others  as  to  what  the  determination 
should  be.  If  such  an  opinion  from  us  would  be  binding 
I  should  gladly  give  it;  but,  though  probably  the  magis- 
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irate  would,  out  of  respect  to  our  opinion,  supposing  it  to        ]  g^*^ 
be  different  from  his  own,  yield,  yet,  if  on  consideration 


Dayman. 


The  Queen 

he  retained  his  own  opinion,  he  might  very  properly  act  ▼• 

upon  it,  treating  ours  as  extrajudicial  and  not  binding. 

Erlb  J.  I  have  come  to  a  different  opinion :  this 
case  seems  to  me  one  within  the  purview  of  stat  11  &  12 
Vict  c,  44.  s,  5,  When  a  justice  has  inquired  into  the 
cardinal  &ct  on  which  it  depends  whether  he  has  juris- 
diction or  not,  and  has  come  to  the  conclusion  that  he 
has  not  jurisdiction,  he  cannot  safely  proceed  further; 
but  under  stat  1 1  &  12  VicL  c,  44.  s.  5.,  if  this  Court  is  of 
opinion  that  he  has  jurisdiction,  we  may  make  an  order 
on  him  to  proceed,  which  will  protect  him.  Our  opinion 
given  in  such  a  case  is  not  binding  in  any  other  matter, 
or  on  other  parties,  except  as  an  authority.  This  is  the 
case  with  every  decision.  No  judgment  ever  binds  any 
but  parties  and  privies  to  it 

I  take  the  facts  in  this  case  to  be,  that  the  Kensington 
Vestry  have  complied  with  all  the  requisites,  and  come 
with  a  complete  primi  facie  case  under  stat.  18  &  19  Vict. 
c  120.  s.  105.  for  an  order  on  Mr.  Carpmael^  as  owner 
of  houses  in  Dawson  Placcj  for  the  payment  of  his  share 
of  the  expences  of  paving  it  He  answers,  *'  You  have 
no  jurisdiction  to  cast  any  expence  upon  me,  unless  my 
houses  were  in  a  new  street ;  and  Dawson  Place  is  not  a 
new  street'^  That  was  the  cardinal  fact  on  which  the 
jurisdiction  of  the  magistrate  depended;  for  unless  it  was 
a  new  street  the  magistrate  could  not  safely  act  The 
magistrate  gives  a  decision  on  this  cardinal  fact,  that  he 
had  no  jurisdiction:  if  we  entertain  the  question  and 
give  an  elaborate  opinion  cither  that  he  was  mistaken 
and  had  jurisdiction,  and  therefore  order  him  to  proceed. 
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1857.  or  the  other  way,  that  he  was  right,  and  ^acharge  die 
TheQuKB*~  ^^^  ^^  ^^^  ground,  it  would  be  as  hindiiig  aa  any 
Datmav  judgment  of  this  Court  erer  is ;  that  is,  it  would  be 
binding  on  Mr.  Dayman,  in  this  case,  in  the  senae  that 
he  must  obey  it,  and  binding  on  other  parties,  and  in 
other  cases,  only  in  the  sense  that  adedaionof  thia  Court 
is  an  authority  for  their  guidance. 

CaoMPTON  J.     This  is  an  ap[dication  tan  a  rule  in  the 

nature  of  a  mandamus  to  order  Mr.  Daynntn  to  hear  and 

determine  a  matter,  which,  as  it  seems  to  me,  he  has 

already  heard  and  determined.    It  is  not  a  caae  in  whidi 

the  existence  of  a  fact  determines  whether  the  inferior 

tribunal  has  jurisdiction  or  not,  as  when  tide  to  land 

comes  into  controversy  in  a  county  court.      Had  this 

Act  said  that,  as  soon  as  there   was  a  dispute  aa  to 

whether  the  place  was  a  new  street,  the  jurisdiction 

should  cease,  it  might  give  rise  to  diflTerent  conaidoationa. 

But  in  every  cause  that  comes  before  any  court  there 

are  matters  of  law  and  hcU  and  matters  of  mixed  law 

and  fact,  which  the  prosecutor  must  establish,  or  else  he 

fails.     On  such  matters,  under  this  Act,  the  magistrate 

finally  decides.     If  he  were  to  step  whc^y  out  of  his 

jurisdiction,  then,  though  the  certiorari  is  taken  away, 

we  could  bring  up  and  quash  his  order.     But,  even  in  a 

case  where  the  magistrate   stepped  wholly  out  of  his 

jurisdiction,  there  would  be  great  difficulties  in  the  vray 

of  the  present  form  of  proceeding.   In  the  first  place,  the 

magistrate  having  dismissed  the  summons,  that  dismissal 

must  be  in  some  way  got  rid  of  before  a  fiirther  order 

can  be  made.     But,  besides  that,  the  party  has  a  right 

to  insist  upon  having  the  judgment  of  the  magistrate 

according  to  the  Act.     We  have  no  power  to  substitute 


▼. 
Datmam. 
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our  judgment  for  his.    I  go  the  full  length  of  saying  that,        1 357. 

if  we,  four  Judges  sitting  here,  gave  our  opinions  one    xhe  Quesm 

way,  and  the  magistrate  deliberately  and  conscientiously 

formed  his  the  other  way,  it  would  be  his  duty  to  dis- 

tegard  our  opinions  and  determine  the  case  according  to 

his  own.    It  is  clear  that  a  writ  of  mandamus  never  went 

to  a  justice,  ordering  him  to  decide  in  a  particular  way : 

if  he  has  not  heard  and  decided,  it  goes  to  order  him  to 

hear  and  determine  according  to  his  conscience  and 

judgment,  not  according  to  that  of  this  Court     But  for 

the  view  thrown  out  by  my  brother  Erie,  I  should  have 

thought  it  quite  clear  that  the  rule  under  stat  11  &  12 

Viet  e.  44.  s.  5.  was  only  a  substitution  for  the  writ  of 

mandamus. 

Rule  discharged  (a). 

(a)  See  Be^na  ▼.  Browih  post,  p.  757.   Also  sUt.  20  &  21  FieL  c.  43. 


CoPEMAN  and  another  against  Rose.  ^j^'Xh 

1\T  PALMER,  in  this  Term,  obtained  a  rule  calling  Since  sut. 

^▼*  1.         1   .      .!«_  1.  u  U      ^  19  Sc  20  Vict, 

upon  the  plain  tins  to  shew  cause  why  a  wnt  ot  c.  I08.,  a 
prohibition  should  not  issue  to  prohibit  Thomas  Jacob  charged  by 
Birch  Esq.,  the  judge  of  the  county  court  of  Norfolk  S^bfc*''*"' 
holden  at  Norwich,  the  md  court,  the  high  baiUff,  and  ^^^^^^^"^"^ 
other  oflScers  of  the  said  court,  from  further  proceeding  Jjjj^^®/^  ^™' 
in  the  plaint  or  action  in  that  court  between  the  plaintiffs  county  court 

*  judge,  under 

and  the  defendant.  stat.  9  &  lo 

Tiie  rule  was  obtained  upon  the  affidavit  of  the  ««.  98. 99.,  in 

defendant,  from  which  the  following  fects  appeared.  debt  compre- 

On  27th  Jwie,  1856,  the  plaintifls  obtained  judgment  SSJuSo?' 

against  the  defendant,  in  the  county  court,  for  18i  4s.  6d.  J^jJx^'^™ 

debt,  and  4t  8^.  6d.  costs.  ^^"'^- 
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1857.  On  9th  Jmlg  1856,  defendant  filed  fak   pedtioo    in 

the  InsolTent  Debtors  Court ;  and  a  veitiiig  older  was 
made.  Testing  the  estate  in  the  official  ass^Dee,  oo 
10th  July,  The  names  of  the  plaintifi  woe  iiueitcd 
in  the  schedale  for  the  debt  and  costa^  On  29th  Jmh/^ 
at  the  said  ooonty  court,  it  was  ordered  dnt  the  defend- 
ant should  be  disdiarged  fiom  custody  and  be  enfitlrd 
to  the  benefit  of  Stat.  1  &2  VieLc.  1 10.,  as  to  the  ddMs 
or  sums  of  money  due  or  Haimed  to  be  dne  on  10th 
Jwty  1856,  the  time  of  making  the  Testing  ordtf*,  to  the 
persons  named  in  the  schedule  as  creditors  or  Haimiiig 
to  be  creditns. 

The  defendant  was  summoned,  under  sect.  98  of  ataL 
9  &  10  VidL  c.  95.,  to  appear  before  the  said  coonly  coast 
at  a  court  held  on  20th  March  1857 ;  and  the  judge  of 
the  said  court  thereupon  made  an  order  upon  him  fiir 
payment  of  the  debt  and  costs  by  monthly  instalments 
cS  \5$. :  and,  in  case  defimlt  were  made  in  the  payment 
erf*  any  such  instalments,  the  judge  made  an  order  for 
the  conmiittal  of  defendant  to  the  common  gaol  of  the 
court  for  forty  days. 
In  this  Term  (a), 

Huffh  mU  shewed  cause.  The  defendant  contends 
that  the  debt  on  the  judgment  in  the  county  <x>urt  is 
discharged  by  his  discharge  under  stat.  1  &  2  VicL 
c  110.  That,  howeyer,  does  not  take  away  the  juris- 
diction of  the  judge  of  the  county  court  under  sect.  98 
of  staL  9  &  10  Vict  c.  95.  Upon  a  summons  under  that 
section,  an  order  of  commitment  under  sect.  99  and  an 
imprisonment  in  any  gaol  &c.  under  sect.  102,  the  gaoler 

(a)    Wedmuda^,  May  6th.     Before  Lord  CampbeB  C.  J.,  Wi^kimMa,  Erie 
and  CrgmpUm  Jt. 
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is  '*  bound  to  receive  and  keep  the  defendant  therein  1857. 
until  discharged  under  the  provisions  of  this  Act,  or  copbilui 
otherwise  bj  due  course  of  law;  and  no  protection,  bJsb. 
order,  or  certificate  granted  bj  any  court  of  bankruptcy, 
or  for  the  relief  of  insolvent  debtors,  shall  be  avfdlable  to 
discharge  any  defendant  from  any  commitment  under 
such  last  mentioned  order."  It  has  been  held,  in  the 
Common  Pleas,  after  time  taken  for  consideration,  that 
a  previous  order  of  discharge  under  the  proceedings  in 
the  Insolvent  Debtors  Court  does  not  prevent  the  county 
court  judge,  under  stat.  9  &  10  Vict  e.  95.  ss.  98.,  &c., 
from  committing  upon  a  summons  in  respect  of  a  judgment 
in  the  county  court,  though  such  judgment  is  included 
in  the  schedule ;  Abley  v.  Dale  (a).  That  authority  was 
acted  upon  in  this  Court  in  JE!r  parte  Christie  (ft),  in  the 
Court  of  Common  Pleas  again  in  George  v.  Samers  (c), 
and  in  the  Court  of  Exchequer  in  George  v.  Samers  (d). 
The  only  question,  therefore,  is  whether  the  law  is 
altered  by  stat.  19  &  20  Vict.  c.  108.  Sect  2  of  that 
Act  repeals  certain  enactments,  specified  in  Schedule 
(A.).  Among  these  is  "so  much  of  section  102"  of 
9  &  10  Vict.  c.  95.  "  as  enacts  that  '  no  protection  order 
or  certificate  granted  by  any  Court  of  Bankruptcy,  or 
for  the  Relief  of  Insolvent  Debtors,  shall  be  available 
to  discharge  any  defendant  from  any  commitment' 
under  the  order  of  a  judge.**  Sects.  98  &  99  of  stat. 
9  &  10  Vict.  c.  95.  are  left  untouched :  and  those  are 
the  sections  under  which  the  county  court  judge  exer- 
cises his  power.  The  repealed  clause  in  sect  102 
applies  only  to  the  case  where,  the  county  court  judge 

(a)  11  Cam,  B.  378.  (6)  A  E.^  B.  714. 

<c)  16  Com.  B.  639.  (rf)  » I  Bxch.  202. 
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1857.  hftraig  alreadj  committed  cm  summoiu^  an  attempt 
QQ^ggi^  mi^t  be  made  by  a  later  order  of  the  Bankmptcj 
or  InaolTent  Court  to  discharge  the  priaooer:  such 
diflcharge  was  prohibited  bj  the  enactment  in  sect. 
102 ;  and  that  enactment  is  now  repealed:  that  ia  aU. 
It  is  to  be  observed  that  this  enactment  in  aect.  102 
was  not  the  foundation  of  the  decisions  in  the  caaea 
dted:  it  does  not  appear  to  have  been  referred  to  in 
the  judgments;  though  it  is  noticed  in  the  aigiiment 
in  Abley  v.  Dak  (a).  The  decisions  must  therefore  be 
understood  to  have  proceeded  on  sects.  98,  99,  which 
are  still  not  repealed.  In  Mley  v.  Dak  (a)  the  judg- 
ment turned  upon  the  wcmi  ^  unsatisfied "  in  aect«  98 
of  Stat  9  &  10  VieL  c  95. ;  and  it  was  distinctly  hud 
down  that  a  dischaige  under  the  Insolvent  Debtora  Act 
does  not  satisfy  the  debt,  and  that,  therefore,  the 
discharged  debtor  might  still  be  summoned  under  sect. 
98  of  Stat.  9  &  10  VicL  c  95.  Not  is  it  easy  to  see 
how  a  commitment  under  sects.  98,  99,  of  stat  9  &  10 
VicL  c.  95.,  being  for  an  offence,  can  be  afiected  by 
provisions  which  merely  relieve  from  liability  to  pro- 
ceedings for  debts.  Sect  90  of  sUt  1  &  2  VicL  c.  lia 
is  inapplicable  here:  that  only  relieves  the  prisoner 
from  imprisonment  for  debts  to  which  the  adjudication 
extends:  but  it  does  not  prevent  the  county  court 
judge  from  committing  for  forty  days  in  cases  under 
sect  98  of  stot  9  &  10  Vict  c.  95.,  toties  quoties  (5). 

N.  PabneTy  contra.     The  construction  contended  for 
on  the  other  side  would  render  the  98th  and  following 

(a)  11  Com.  B,  378.  (6)  See  Re  Boyct,  2  E.  ^  B.  521. 
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sections  of  stat  9  &  10  Vict.  e.  95.  a  repeal  of  the  Acts  1857. 
for  the  Relief  of  InsoWent  Debtors.  In  what  sense  c^^wmaw 
can  a  debtor  be  said  to  be  dischaiged  from  a  debt,  when 
he  may  be  committed  for  not  paying  it;  and  that,  as 
put  on  the  other  side,  toties  quoties  ?  The  proceeding 
is  rather  in  the  nature  of  civil  execution  than  of  punish- 
ment (a).  In  the  cases  which  were  decided  on  the 
authority  of  Abley  v.  Dak  (b)  that  case  is  not  spoken 
of,  by  the  learned  Judges,  as  entirely  satisfiEu^tory.  At 
any  rate,  if  all  were  rightly  decided,  stat.  19  &  20  Vict 
c.  108.  8.  2.  has  altered  the  law. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

In  this  case  the  question  is,  whether  the  judge  of  a 
county  court  has  jurisdiction  to  commit  a  defendant  to 
prison  by  warrant,  upon  a  judgment  summons  issued 
under  stat  9  &  10  Fict.  c.  95.  s.  99.  after  the  defendant 
has  obtained  a  valid  order  of  discharge  under  the 
Insolvent  Debtors  Act,  comprising  the  judgment  debt 
in  respect  of  which  the  judgment  summons  was  issued. 

This  question  was  first  brought  to  a  decision  in  Ably 
V.  Dale  (ft),  and  answered  in  the  affirmative,  upon  the 
express  words  of  the  statute,  notwithstanding  the  mani- 
fest injustice  of  making  a  debtor  liable  to  imprisonment 
for  not  paying  a  debt  after  the  law  has  taken  away  from 
him  all  his  property,  and  also  of  making  him  liable  to  be 
imprisoned  in  punishment  for  misconduct  by  the  Insol- 
vent Commissioner,  and  liable  to  be  again  punished  for 

(a)  See,  under  sUt  8  &  9  Viet  e,  127.  «.  1.,  ITiiiiitV'  Cage,  10  Q.  B. 
730.  ;  Ex  parte  Kinninp,  4  Com,  B,  507. 
{b)  n  Com.  P.  378. 
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1857.  the  same  misconduct  by  the  county  court  judge,  or  to 
"CoPBMAH  ^  acquitted  by  the  one,  and  found  guilty  by  the  other, 
R08B.  upon  the  same  evidence,  in  respect  of  the  same  charge. 
In  Abky  v.  Dale  (a),  this  injustice  is  recited  in  the 
judgment ;  but  the  Court  act  on  what  they  considered 
the  clear  words  of  the  statute.  The  decision  in  that  case 
has  been  followed  in  Ex  parte  Christie  {b)y  and  in 
George  v.  Somers  (c) :  but  they  both  rest  on  Abley  v. 
Dale  (a). 

Now  the  express  words  of  stat  9  &  10  Vict.  c.  95.,  which 
led  to  the  judgment  in  Abley  v.  Dale  {a\  are,  in  our 
opinion,  the  words  in  sect  102,  providing  that  no  order 
granted  by  the  Court  for  the  relief  of  Insolvent  Debtors 
shall  be  available  to  discharge  any  defendant  from  any 
commitment  upon  any  order  there  mentioned,  u  e.  under 
sect  99.  In  Abley  v.  Dale  (a)  the  Court  does  not 
mention  this  section  or  any  section  in  full:  but  the 
judgment  is  to  be  read  with  the  argument  on  which  it 
is  given.  The  argument  upon  the  question  of  jurisdic- 
tion was  directed  by  the  Court.  Mr.  Lush,  who  argued 
very  ably  against  the  jurisdiction,  points  out  sect  102, 
in  the  commencement  of  his  argument,  as  a  difficulty  he 
has  to  contend  with.  Mr.  Huffh  Hill,  who  answered  as 
ably,  mentioned  the  same  section  at  the  close  of  his 
argument  as  the  ground  for  a  decision  in  his  favour. 
We  consider  that  the  decision  which  followed  was 
founded  upon  the  section  which  had  thus  been  a  promi- 
nent point  of  contest  on  the  argument  It  also  appears 
to  us  that  the  enactments  in  stat  1  &  2  Vict.  c.  1 10.,  and 
particularly  sect  79,  would  have  discharged  a  defendant 
from  commitment  under  a  warrant,  upon  a  judgment 

(a)  11  Com.  B,  378.  (6)  4  E.  ^  B.  714. 

(e)   16  Com.  B.  539. 
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summonsy  if  the  provision  above  stated  in  sect.  102  of       1857. 
the  first  county  court  Act  had  been  omitted.  Copekan 

The  law,  as  thus  declared  in  Abley  v.  Dale  (a),  being  -Bjwk. 
so  manifestly  unjust,  and  we  may  say  absurd,  the  Legis- 
lature, by  Stat  19  &  20  Vict  c.  108.  s.  2.,  has  repealed 
the  very  proviso  in  sect.  102  of  the  county  court  Act  on 
which,  as  we  consider,  the  decision  in  Abky  v.  Dale  (a) 
roust  have  rested.  It  is  clear  to  Us  that  the  Legis- 
lature intended  to  remedy  an  acknowledged  evil  which 
had  been  more  than  once  judicially  noticed:  and  we  are 
of  opinion  that  we  give  effect  to  the  expressed  intention 
of  the  Legislature  in  holding  that  an  order  for  discharge, 
granted  by  a  Court  for  relief  of  Insolvent  Debtors  com- 
prising a  judgment  debt  in  a  county  court,  does  take 
away  from  that  court  the  power  of  committing  to  prison 
a  defendant  by  warrant  upon  a  judgment  summons, 
issued  for  non-payment  of  that  debt.  Although  such 
commitment  may  be,  in  some  sense,  a  punishment  for 
supposed  misconduct,  it  is  founded  entirely  upon  a 
judgment  debt ;  it  is  granted  only  at  the  instance  of  the 
judgment  creditor;  and  the  sentence  is  for  his  sake;  for, 
by  Stat.  9  &  10  FicL  c,  95.  s,  110.,  the  prisoner  ought  to 
be  released  as  soon  as  the  judgment  creditor  is  satisfied, 
although  the  period  of  imprisonment  under  the  sentence 
has  not  expired. 

We  do  not  a&ume  to  overrule  the  decisions  that  have 
been  already  given  upon  the  Acts  as  they  formerly  stood : 
but  we  take  those  Acts  and  decisions  with  stat  19  &  20 
Ftct  c.  108.,  and  consider  that  we  decide  consistently 
with  them  by  now  holding,  in  this  case,  that,  as  soon  as 

(a)  11  Cbm.  A.  378. 
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1857. 


COPIMAJI 

T. 

Bora. 


the  order  far  discfaaige  by  the  InsolTent  Court 
proved  to  the  satisfactioo  of  the  coun^  court  jodge,  his 
jmisdictioQ  to  commit  was  at  an  end. 

It  follows  that  a  prohibition  should  issue  i^nst  such 
a  commitment:  and,  accordingly,  the  role  is  made 
absolute. 

Rule  absolute. 


Chollet  against  Hoffkak. 


To  adeelara- 
txm  for  in- 
fringsment  of 
a  patent, 
broogfat  by  an 
alleged  assig- 
nee (by  inden- 
ture) of  the 
patent,  the 
defendant 
pleaded,  by 
denying  the 


rpHE  declamtioD   aUeged   that  EHenne  Mauan 

the  first  and  true  inventor  of  a  new  manufiKSture, 
that  is  to  say  &c. :  and  Her  Majesty,  by  letters  potent 
duly  sealed  &c,  granted  E.  M.,  his  executors,  &c.,  the 
sole  privilege  to  make,  use,  exercise  and  vend  the  said 
invention  within  England^  for  fourteen  years  fix>m  12th 
November  1850,  subject  to  the  condition  of  enrolling, 

assignment  ... 

modo  et  fonnA.  within  six  months,  in  Chancery,  an  instrument  particu- 

On  the  trial, 

it  appeared  larly  describing  &C. ;  which  condition  E.  M.  fulfilled : 
ment  of  assign-  *' and  that,  by  an  indenture  bearing  date  the  20th  di^ 

^x^^^hT  ^^  ^^^^  ^°  ^®  y^^  ^^  ^"^  ^"^  ^^^^>  between  the 
bauC^UUd  ^^  ^'  ^-  ^^  ^^®  ^^^  P*^'  CharUs  Thutneys$en^ 
not  been  regis-   GutUaume   Scknavper  and  Emiie  Antome  Crapelet  of 

tered  under  -*  '  * 

The  Patent       the  second  part,  and  the  said  plaintiff  of  the  third  part, 

I^w  Amend.  *  ^  ^  * 

roent  Act,  1852  for  the  Considerations  therein  mentioned,  the  said  letters 
c.  83.).   Held   patent,   and   all    the    liberties  and   privileges  thereby 

that,  as,  br 
sect.  35,  the 

original  patentee  is,  until  the  entry  of  the  registration,  to  be  deemed  and  taken  to  be 
the  sole  and  ezclnsive  proprietor  of  the  patent,  the  defendant  was  entitled  to  a  verdict. 
Although  the  objection  was  not  specified  in  the  notice  of  objections  delivered  by  him. 
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granted,  were  duly  assigned  to  the  said  plaintiff.     And        1857. 
the  defendant,  during  the  said  term,  did  infringe  the      Chollbz  ~ 
said  patent  right."  Hofwah. 

Plea  6.  **  That  the  said  letters  patent,  liberties  and 
privileges  were  not  assigned  to  the  plaintiff  as  alleged," 
Issue  thereon. 

There  were  other  issues  of  fact. 

The  notice  of  objections  delivered  with  defendant's 
pleas  commenced:  ^^Take  notice  that  at  the  trial  of 
this  action  the  defendant  will  rely  on  the  objections 
hereinafter  mentioned,  besides  denying  the  several  alle- 
gations contained  in  the  declaration,  and  will  object, 
contend  and  insist."  Then  followed  eight  objections, 
which  comprehended  only  objections  to  the  patent  itself, 
the  novelty  of  the  invention,  and  the  speciBcation : 
**  and  the  defendant  will  rely  on  such  objections  re- 
spectively, as  well  by  reason  that  the  said  letters  patent 
are  contrary  to  law,  as  also  that  the  petition  of  the  said 
Etienne  Massan^  or  the  recital  thereof  in  the  said  letters 
patent,  was  false.  Above  are  the  particulars  of  the 
defendant's  objections;  in  support  of  which  he  will 
avail  himself  of  all  and  every  or  any  of  the  pleas  in 
this  action  applicable  for  that  purpose." 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
lAfndon  Sittings  after  last  Hilary  Term,  the  plaintiff  put 
in  a  deed,  duly  executed  by  Etienne  Masson^  purporting 
to  be  an  assignment  to  the  plaintiff  of  the  letters  patent, 
agreeing  with  the  description  in  the  declaration;  but 
it>  appeared  that  such  deed  had  not  been  registered, 
pursuant  to  sect  35  of  The  Patent  Law  Amendment 
Act,  1862  (16  &  16  Vict  c.  83.).  The  counsel  for  the 
defendant  contended  that  the  plaintiff  had  failed  to 
support  his  issue  on  plea  6  :  and  the  Lord  Chief  Justice, 
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1857.        being  of  that  opinion,  directed  a  verdict  for  the  defend- 
Chollet      ^^^  ®°  ^^^^  issue.    The  jury  were  dischai^ged  from  giving 
HoFFif AK      *  verdict  on  the  other  issues. 

Sir  F.  Thesigevy  in  last  Easter  Term,  obtained  a  role 
Nisi  for  a  new  trial,  *'on  the  ground  that  the  Lord 
Chief  Justice  ought  not  to  have  directed  a  verdict  for 
the  defendant  on  the  issue  raised  bj  the  6th  plea,  and 
that  the  objection  of  the  want  of  registration  of  the 
assignment  could  not  avail  the  defendant  under  the 
plea  and  notice  of  objections.*'  On  an  earlier  day  in 
this  Term  (a), 

Hindmarch  and  Manisty  shewed  cause.  First:  the 
assignment  was  not  proved.  By  sect.  35  of  stat.  15  &  16 
Vict,  c  83.  it  is  enacted  that  a  book  entitled  ''The 
register  of  proprietors"  shall  be  kept  at  the  office  in 
Chancery,  wherein  shall  be  entered  the  assignment  of 
any  letters  patent,  or  of  any  share  or  interest  therein, 
any  licence  under  letters  patent,  and  the  district  to 
which  such  licence  relates,  with  the  names  of  persons 
having  share  or  interest  in  such  letters  patent  or  licence, 
and  the  date  of  their  acquiring  the  same,  and  any 
other  matter  or  thing  relating  to  or  affecting  the  pro- 
prietorship in  such  letters  patent  or  licence;  and  a 
copy  of  any  entry,  certified  under  the  office  seal,  is  to 
be  given  to  persons  requiring  it,  which  "  shall  be  re- 
ceived  in  evidence  in  all  courts  and  in  all  proceedings, 
and  shall  be  prima  facie  proof  of  the  assignment  of 
such  letters  patent,  or  share  or  interest  therein,  or  of 
the  licence  or  proprietorship,  as  therein  expressed :  pro- 
vided always,  that  until  such  entry  shall  have  been  made 

(a)  April  30th.    Before  Lord  CampbtU  C.  J.,  Erie  and  Crompton  Jg. 
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the  grantee  or  grantees  of  the  letters  patent  shall  be        1857. 
deemed  and  taken  to  be  the  sole  and  exclusive  pro-      cholmt" 
prietor  or  proprietors  of  such  letters  patent,  and  of  all     hofiiiak. 
the  licences  and  privileges  thereby  given  and  granted." 
Tliere  was  therefore  no  effectual  assignment  proved, 
no  registration  being  proved.      [Lord   Campbell  C.  J. 
The  question  is,  whether  the  want  of  registration  should 
have  been  specially  pleaded.    Crompton  J.   It  would  seem 
difficult  to  confess  and  avoid.]     The  assignment  alleged 
in  the  declaration  must  be  understood  to  be  an  assign- 
ment changing  the  proprietorship,  or  the  declaration 
would  be  bad  in  arrest  of  judgment:  the  plea  traverses  all 
that  the  declaration  alleges.     The  plea  of  Non  demisit  is 
analogous  to  this :  and,  per  Curiam  in  Taylor  v.  Needr 
ham  (a),  **  in  cases  of  a  grant  or  feoffment,  a  stranger 
may  plead,  '  did  not  grant,  or  did  not  enfeoff,'  and  that 
plea  denies  not  only  the  existence,  but  the  efficacy  of 
the  supposed  grant  or  feoffment    It  brings  in  issue  there- 
fore the  title  of  the  grantor,  as  well  as  the  operation 
of  the  deed,  and  that  plea  would  be  a  proper  plea  to 
bring  in  issue  the  execution,  construction,  and  efficacy 
of  any  deed  of  demise."    This  principle  also  appears 
in    StepherCs    Treatise  on    The  Principles  of  Pleading^ 
p.  528  (5th  ed.),  and  from  Baddeky  v.  Leppingwell  {b) 
and  Hyndis  Case  (c).     It  is  true  that,  if  there  be  two 
material  allegations  pleaded,  and  each  is  essential  to  the 
deduction  of  the  title  of  the  party  pleading,  a  traverse 
of  one  admits  the  other,  for  the  purpose  of  that  issue ; 
Cooke  V.  Blake  {d) :   but  here  is  only  one  allegation, 
that  of  an  effectual  assignment.     That  case  explains 


(a)  2  Taun,  278.  282.  {h)  3  Burr,  1533. 

it)  4  Rtp.  70  b.  71  b.  (rf)  1  EmcK.  220. 

VOL.   VII.  2   T  E.    &   B. 


HorncAiv. 


690  EASTER  TERM. 

1857         ff^olUnffton  ▼.  Dale  (a),  where  the  plaintiff  declared  as 

-— assignee  of  a  patent,  and  allied  that   the  original 

▼^  _  grantee  of  the  patent  had,  after  the  assignment,  entered 
a  disclaimer;  and  the  plea  took  a  special  traverse, 
stating^  by  way  of  inducement,  that  the  grantee  had 
assigned  before  the  disclaimer,  and  was  not  capable  of 
lawfully  disclaiming,  when  the  alleged  disclaimer  was 
made,  adding  absque  hoc  that  the  grantee  had  entered 
the  disclaimer,  modo  et  forma;  and  it  was  held  that 
this  was  merely  a  denial  that  in  fact  a  disclaimer  had 
been  entered  by  the  grantee.  The  case  here  stands  as 
if  the  indenture  of  assignment  had  been  signed  bat 
not  delivered.  But,  secondly,  it  will  be  contended,  for 
the  plaintiff,  that  the  defendant  could  not  raise  this 
question  because  it  is  not  raised  by  the  notice  of  objec- 
tions. But  sect  41  of  Stat.  15  &  16  Vict  c.  83.  provides 
only  that  no  evidence  shall  be  allowed  to  be  given  **  in 
support  of  any  alleged  infringement  or  of  any  objectioii 
impeaching  the  validity  of  such  letters  patent  which 
shall  not  be  contained  in  the  particulars  delivered :"  on 
this  issue  the  defendant  did  not  impeach  the  validity  of 
the  letters  patent.  Besides,  the  notice  of  objections 
comprehends  a  notice  that  the  allegations  of  the  declar 
ration  are  denied.  It  cannot  be  requisite  to  explain 
the  evidence  by  which  the  traverse  of  the  assignment 
is  to  be  supported.  [Lord  Campbell  C.  J.  You  might 
as  well  be  required  to  give  notice  that  you  denied  the 
execution  of  the  deed  of  assignment] 

Sir  F.   Thesigevj  Bovill  and  Webster^  contr^      The 
defendant  was  confined  to  the  notice  of  objections ;  and 

(a)  ti  Bxch.  284. 
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this  restriction  was  not  applicable  only  to  objections  1357, 
"  impeaching  the  validity  of  such  letters  patent."  The  chollbt  ~ 
occurrence  of  these  words  in  sect  41  of  stat  15  &  16  hommah. 
Fict  c,  83.  might  indeed  suggest  such  a  restriction  of 
the  application ;  but,  by  sect  5  of  stat  5  &  6  ^  4.  c.  83, 
(which  is  not  repealed),  the  words  are  lai^er:  the  de- 
fendant, on  pleading,  is  to  give  to  the  plaintiff  **  a  notice 
of  any  objections  on  which  he  means  to  rely  at  the  trial 
of  such  action,  and  no  objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant"  '^at  such  trial  unless 
he  prove  the  objections  stated  in  such  notice."  The 
defence  now  insisted  upon  cannot  be  let  in  under  the 
general  words  ''  besides  denying  the  several  allegations 
contained  in  the  declaration ;"  the  question  is  as  to  the 
necessity  of  specifying  the  particular  ground  of  objection. 
But,  supposing  the  objection  open  to  the  defendant,  it 
cannot  be  sustained.  The  plea  puts  in  issue,  not  the 
registration  of  the  assignment,  but  the  fact  of  the  assign- 
ment The  two  are  treated,  in  sect.  35  of  stat.  15  &  16 
Vict,  c  83.,  as  different  things.  The  register  is  made 
prima  facie  proof  of  the  assignment ;  it  is  not  itself  the 
assignment  Till  registration,  the  grantee  of  the  patent 
is  only  to  ^^  be  deemed  and  taken**  to  be  proprietor:  but 
he  does  not  remain  proprietor  in  fact.  Had  it  been 
intended  that  the  interest  should  not  pass  till  the  regis- 
tration, words  would  have  been  used  like  those  in  stat. 
21  H.  8.  c.  16.  8.  1.,  which  enacts:  ^Uhat  no  manors, 
lands,  tenements  or  other  hereditaments,  shall  pass,  alter 
or  change  from  one  to  another,  whereby  any  estate  of 
inheritance  or  freehold  shall  be  made  or  take  effect  in 
any  person  or  persons,  or  any  use  thereof  to  be  made, 
by  reason  only  of  any  bargain  and  sale  thereof,  except 
the  same  bargain  and  sale  be  made  by  writing  indented 

2  Y  2 
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18o7.  scaled,  and  inrolled""  &c.  So  the  registration  clauses  in 
Chollet  ^^^  ^^^  Shipping  Acts  distinctly  prohibited  the  pasring  of 
the  property  till  the  registration  (a).  It  is  to  be  observed 
that,  under  stat  27  II.  8.  c.  16.  s.  I.,  if  the  inrolment 
be  made  within  six  months  of  the  date,  the  title  relates 
back  to  the  date :  in  the  case  of  a  patent,  no  time  for 
registration  being  assigned,  the  title  must  relate  to  the 
assignment  whenever  the  registration  is  made.  The 
original  patentee,  if  he  made  an  assignment  which  was 
not  registered,  would  surely  not  be  capable  of  assigning 
to  another  person.  [Lord  Campbell  C.  J.  I  incline  to 
think  that  such  other  assignee,  if  registered,  would  be 
in  law  the  assignee.]  The  object  of  the  statute  was 
that  the  owner  might  be  known :  cases  of  complicated 
equitable  titles  had  arisen,  as  Russell  v.  Ledmm,  (6). 
[Crompton  J.  In  the  strongest  case  of  relation,  that 
under  stat.  27  H.  8.  c.  16.  s.  1.,  it  could  not  be  averred 
during  the  interval  between  the  execution  and  inrolment 
that  any  freehold  interest  had  passed.  Here  could  the 
original  patentee  have  sued?]  Not  after  assignment. 
[Crompton  J.  But  yet  he  is  to  be  taken  and  deemed 
to  be  proprietor.]  A  licence  must  be  registered,  as 
well  as  an  assignment:  it  will  hardly  be  disputed  that 
a  licence  would  relate  back  after  registration.  fVaUington 
V.  Dale  (c)  is  an  authority  for  the  plaintiff  as  to  the 
pleading  point :  and  that  case  is  not  met  by  the  inter- 
pretation put  on  Cooke  v.  Blake  {d).  [Crompton  J.  The 
traverse  of  the  assignment  did  not  put  in  issue  the 
allegation  of  the  original  grant :   Coiclishaw  v.  Cheslyn  {e) 

ia)  See  stat  8  &  9  Viet.  e.  89.  $.  37.  The  scheme  of  legisUtion  in 
this  respect  is  changed  :  see  The  Merchant  Shipping  Act,  1854  (17  &  18 
Fiet.  c.  104.).  Part  2,  sects.  42,  43,  55,  &c. 

(6)  14  AT.  ^  fP.  571.  (c)  6  Exck.  284. 

{d)  1  E*eh,  220.  (e)  1  C.  ^  J,  48. 
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applies  no  further.]     The  decisions  in  the  Exchequer         1867. 
go  to  the  length  of  establishing  a  distinction  between      chollet  ~ 
the  execution  of  the  instrument  in  fact  and  the  col-     _    ^' 
lateral  requisites  of  the  deed.      Taylor  \.  Needham(a) 
is  inapplicable:  the  question  here  is  not  as  to  the  title 
of  the  party  assigning.     It  is  the  assignment  **  by  in- 
denture" that  is  traversed:    the  registration  is  not  by 
indenture.     [Lord   Campbell  C.  J.]     When  the  regis- 
tration has  been  entered,  there   is  an   assignment  by 
indenture.]     The  traverse  cannot  have  a  wider  effect 
than  a  traverse  of  an  allegation  of  the  acceptance  of  a 
biU. 

Cur.  adv,  vult 

Lord  Campbell  C.  J.,  in  this  Term  (May  7th),  de- 
livered the  judgment  of  the  Court. 

We  are  of  opinion  that  the  Judge  at  the  trial  of  this 
cause  properly  directed  the  jury  to  find  for  the  defendant 
on  the  6th  plea. 

The  declaration  averred  that,  by  an  indenture  between 
Masaony  the  grantee  of  the  letters  patent,  and  the  plain- 
tiff, ^^  the  said  letters  patent,  and  all  the  liberties  and 
privileges  thereby  granted,  were  duly  assigned  to  the 
said  plaintiff."  The  6th  plea  says  '^that  the  said  letters 
patent,  liberties  and  privileges  were  not  assigned  to  the 
plaintiff  as  alleged."  We  have  therefore  only  to  con- 
sider the  meaning  of  the  allegation  in  the  declaration. 
If  it  was,  only,  that  an  indenture  was  executed  by  which 
Masson  purported  to  assign  the  letters  patent  to  the 
defendant,  the  defendant  ought  either  to  have  demurred 
to  the  declaration,  or,  confessing  and  avoiding,  to  have 

(a;  '2.  Tuun.  278. 
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1857.  pleaded  that  no  entry  of  the  assignment  bad  been  made 
Cholli*  ^"  ^®  **  Register  of  Proprietors."  But  we  think  that 
HorniAir  ^^®  allegation  in  the  declaration  amounts  to  a  state- 
ment,  not  only  that  the  indenture  had  been  ezecated, 
but  that  all  had  been  done  which  was  necessary  to  give 
it  operation,  and  that  the  letters  patent  had  been  duly 
assigned  to  the  plaintiff  so  that  he  had  a  right  to  main- 
tain the  action  as  the  sole  and  exclusive  proprietor  of 
the  letters  patent.  This  is  his  title,  and  the  only  ground 
on  which  he  can  sue  for  the  supposed  infringement. 
But  Stat.  15  &  16  Fict  c.  83.  $.  35.  provides  that,  till 
the  entry  of  the  assignment  has  been  made  in  The 
Register  of  Proprietors,  the  grantee  of  the  letters  patent 
*'  shall  be  deemed  and  taken  to  be  the  sole  and  exclusive 
proprietor"  thereof.  Therefore,  if  Masson  had  sued  for 
the  alleged  infringement,  he  must  have  been  deemed 
and  taken  to  be  the  sole  person  who  had  a  right  to  sue ; 
and  an  issue  upon  any  plea  denying  his  title  must  have 
been  found  in  his  favour.  But  the  defendant  could  not 
be  liable  to  be  sued  at  the  same  time  for  the  same 
infringement  by  the  grantee  and  by  the  assignee  of  the 
letters  patent.  We,  at  present,  give  no  opinion  upon 
the  question  whether  and  how  far  the  entry  of  the 
assignment,  when  made,  will  refer  back:  but,  supposing 
that  it  might  refer  back  to  the  execution  of  the  inden* 
ture,  till  the  entry  is  made  no  legal  interest  passed  by 
the  indenture,  and  nothing  beyond  a  right  to  have  the 
title  completed.  The  case  of  Wallington  v.  Dale(a)9 
relied  upon  by  the  plaintiff's  counsel,  has  no  application, 
as  the  plea  there  was  so  framed  by  the  absque  hoc  as  to 
limit  the  traverse  to  the  single  fact  that  a  disclaimer  had 
been  entered  by  the  grantee. 

(a)   6  Exch.  284. 
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The  only  other  point  made  by  the  plaintiff  was  that  1857. 
the  defendant  was  precluded  from  insisting  on  the  want  chollkt 
of  registration  of  the  assignment,  because  it  was  not  HorpMAH. 
specifically  mentioned  in  his  notice  of  objections.  The 
requirements  of  the  late  statute  as  to  the  notices  by 
the  defendant  are  clearly  confined  to  notices  affecting 
the  validity  of  the  patent.  Although  the  words  of  the 
former  Act  are,  as  was  suggested,  more  general,  we 
ought  to  put  upon  both  Acts  the  same  construction, 
when  we  see  that  the  later  in  pari  materia  is  so  carefully 
and  clearly  worded  in  this  respect.  Even  if  the  wider 
construction  could  be  given  to  the  former  statute,  the 
case  might  probably  fall  within  the  authority  of  HuU  v. 
Bollard  (a),  in  which  the  Court  of  Exchequer  held  that, 
where  the  objection  to  a  patent  is  too  general,  the  course 
of  the  plaintiff  is  to  go  before  a  Judge  to  require  a 
better  particular;  but  that,  if  the  notice  comprehends 
the  objection,  it  cannot  be  excepted  to  at  the  trial  on 
account  of  its  generality. 

The  consequence  is  that  the  verdict  was  rightly 
entered  for  the  defendant  on  the  6th  plea,  and  that  this 
rule  should  be  discharged. 

Rule  discharged. 

(a)  \  H.^N.  134. 


END    OF   EASTER   TERM. 


The  Court  of  Queen's  Bench  did  not  sit  in  banc  in 
the  Vacation  following  Easter  Term. 


CnOLLEV 
T. 
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1857.       pleaded  that  no  entry  of  the  assign' 
in  the  "  Register  of  Proimetor 
the  allegation  in  the  declar 
ment,  not  only  that  the  ir 
but  that  all  had  been  d'    .  ^^^ 

it  operation,  and  tha^ 
assigned  to  the  pla* 

tl.t'      -^^'S  BENCH, 

on  wUdi  *  IX 

Bot  8ta»  1 

the  p  T  B  I  N  I  T  Y     T  E  R  M, 

XX.  VICTORIA. 


ffi0  Judges  who  usually  sat  in  Banc  in   this  Term 

were: 


Lord  Cajipbell  C.  J. 

COLERIDOB  J. 


Eble  J. 
Crompton  J. 


MEMORANDUM. 


In  this  Term,  The  Right  Honourable  James  Stuart 
Wortley  having  resigned  the  oflBce  of  Solicitor  General, 
Henry  Singer  Keating^  of  The  Inner  Temple^  Esquire, 
one  of  Her  Majesty's  Counsel,  was  appointed  to  the 
office.  He  afterwards  received  the  honour  of  Knight- 
hood. 
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1867. 


Ex  parte  Baker.  ZfJ^^: 


.ed. 


May  27th. 

.  ed  for  a  writ  of  habeas  corpus  to  Under  sut 

^  4  C.  4.  c.  34. 

ae  body  of  William  Baker.     From  the  $.  3.  a  potter 

was  convicted 

the   said    fV.    Baker   the  following   facts  and  sentenced 

to  imprison- 
ment for  leav- 

By  an  agreement  in  writing  he  was  hired  to  serve  l^ore"Se*Sne 
FeUx    Hawley,    John    Hawley    and    Rdbert    Hawky,  t^"^!^^ 
earthenware  and  china  manufacturers,  from  WihNovem"  After  the  im- 

'  pnsonment 

hetf  1856,  to  11th  November y  1857.     He  entered  into  had  expired, 

but  before  the 

the  service :  but,  in  February  1857,  he  gave  a  month's  original  time 

,  of  contract 

notice    to  determine  the  service   (under  a  supposed  had  expired, 

custom  in  the  trade) ;  and,  at  the  end  of  the  month,  he  returned  to 

,1       ■ » 

quitted  the  service,  namely  on  10th  March  1857 ;  and,  on  ww^Sr* 
11th  March  1857,  he  entered  into  the  service  of  WUliam  ^^  ^L. 
Barlow f  manufacturer  of  china  and  earthenware.     He  ^^    Held: 

that  the  second 

was  summoned  before  a  magistrate  for  having  unlawfully  conviction  was 

^  .  good,  as  the 

neglected  and  absented  himself  from  the  first  service ;  contract  cou. 

tinned,  not* 

and  he  appeared  before   Thomas  Bailey  Rose  Esq.,  a  withstanding 

justice  of  the  peace  for  Staffordshire^  and  was  then  con-  riction  and ' 

victed  and  committed  under  the  following  instrument  '""^^'he^^n  °'' 

«  County  of  Stafford,  to  wit     To  all  constables  and  ^i'p'j^.J'lute 

other  Her  Majesty's  officers  of  the  peace  in  the  said  **^  ^^  d***^' 

entered  the 
service ;  but 

H  foimd  that  he  did  **  misconduct  himself  in  his  said  service.*'    Held :  that  this  was  a 

nfident  finding  of  his  having  entered  into  the  service. 
The  conviction  stated  that  it  appeared  to  the  magistrate,  as  well  on  the  examination  on 

Mth  of  M;  inpresence  of  the  party  charged,  **  as  otherwise,"  that  the  party  had  absented 

Uniolf  &C.     Held :  Uiat  it  was  not  to  be  inferred  from  this  that  the  justice  had  proceeded 

upon  evidence  not  given  in  the  presence  of  the  party. 

The  conviction  stated  that  the  party  misconducted  himself  &c.  '*by  neglecting  and 

absenting  himself  from  his  said  masters*  service.**    Held :  that  this  was  not  a  finding  of  two 

ttatntablt  offences,  but  only  of  the  absenting. 
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In  this  Term,  The  Right  Honourable  James  Stuart 
Wortley  having  resigned  the  oflBce  of  Solicitor  General, 
Henry  Singer  Keating^  of  The  Inner  Temple^  Esquire, 
one  of  Her  Majesty's  Counsel,  was  appointed  to  the 
office.  He  afterwards  received  the  honour  of  Knight- 
hood. 
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1857. 


Ex  parte  Baker.  l'^:^- 


May  27th. 

QCO  TLAND  moved  for  a  writ  of  habeas  corpus  to  Under  sut 

A3        .  '^  4  C.  4.  c.  34. 

bring  up  the  body  of  William  Baker.     From  the  «.  3.  a  potter 

w&s  coDvicted 

aflSdavit  of  the   said    fV.    Baker   the  following   facts  and  sentenced 

jj  to  imprison- 

appeared.  ment  for  leav- 

By  an  agreement  in  writing  he  was  hired  to  serve  u5fore"Se*Sne 
FeUx    Hawleyy    John    Hawley    and    R(Aert    Hawley,  ^"x*?^ 
earthenware  and  china  manufacturers,  from  11th  iN^vem-  After  the  im- 

'  pnsonment 

her^  1856,  to  11th  November.  1857.     He  entered  into  had  expired. 

but  before  the 

the  service :  but,  in  February  1857,  he  gave  a  month's  original  time 

,  .         /       1  1    of  contract 

notice    to  determme   the  service   (under  a  supposed  had  expired, 

custom  in  the  trade) ;  and,  at  the  end  of  the  month,  he  returned  to 

quitted  the  service,  namely  on  10th  March  1857 ;  and,  on  ww^^n^* 

11th  March  1857,  he  entered  into  the  service  of  mUiam  ^^  ^j^. 

Barlow,  manufacturer  of  china  and  earthenware.     He  J®^['    Held: 

that  the  second 

was  summoned  before  a  mairistrate  for  bavins  unlawfully  conviction  was 

^  .  good,  as  the 

neglected  and  absented  himself  from  the  first  service ;  contract  cou. 

T»         T-«  tinned,  not- 

and  he  appeared  before    Thomas  Bailey  Rose  Esq.,  a  withsunding 
justice  of  the  peace  for  Staffordshire,  and  was  then  con-  riction  and ' 
victed  and  committed  under  the  following  instrument       '°"55e^^n  °*' 
«  County  of  Stafford,  to  wit.     To  all  constables  and  ^i^'p'I^Jt  °^^ 
other  Her  Majesty's  officers  of  the  peace  in  the  said  t^at^howr. 

entcrcd  the 
service ;  but 
it  found  that  he  did  **  misconduct  himself  in  his  said  service."    Held :  that  this  was  a 
sufficient  finding  of  his  having  entered  into  the  service. 

The  conviction  stated  that  it  appeared  to  the  magistrate,  as  well  on  the  examination  on 
oath  of  Af.,  inpresence  of  the  party  charged,  "  as  otherwise,"  that  the  party  had  absented 
himself  &c.  Held :  that  it  was  not  to  be  inferred  from  this  that  the  justice  had  proceeded 
upon  evidence  not  given  in  the  presence  of  the  party. 

The  conviction  stated  that  the  party  misconducted  himself  &c.  '*by  neglecting  and 
absenting  himself  from  his  said  masters*  service.**  Held :  that  this  was  not  a  finding  of  two 
statutable  offences,  but  only  of  the  absenting. 
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1857.  county,  and  to  the  keeper  of  the  House  of  Correction 
Ex  pmrtc  *^  Stafford^  or  his  deputy.  Whereas  complaint  upon 
oath  hath  been  made  unto  me,  T.  B.  Rose  Esq., 
one  of  Her  Majesty's  justices  "  &c,  "by  James  Mayer,  of 
Fentan,  agent  for  FeHxy  John  and  Robert  Hawley^  late  of 
Fenton^  in  the  said  county,  potters,  that  William  Baker, 
late  of  Lanffton,  in  the  said  county,  potter,  did,  on  the  1 1th 
day  of  December  last,  contract  and  agree  with  the  said 
FeUx,  John  and  Robert  Hatoley  to  serve  them  as  a  potter 
in  their  business  of  potters  at  the  parish  of  Stoke  upon 
Trent  in  the  said  county,  under  a  written  contract,  for 
a  certain  time,  to  wit  until  the  11th  day  of  November 
next ;  and,  having  entered  upon  and  worked  under  such 
agreement,  and  the  term  of  his  contract  being  unexpired, 
the  said  TF.  Baker  did,  on  the  10th  day  of  March 
last,  unlawfully  misdemean  and  misconduct  himself  in 
his  said  service  by  neglecting  and  absenting  himself  from 
his  said  masters'  service  without  the  leave  of  his  said 
masters,  without  having  given  to  his  said  masters  any 
notice  thereof,  and  without  any  suflScient  reason  for  so 
doing,  contrary  to  the  provisions  of  the  statute  in  such 
case  made  and  provided:  And  whereas,  the  said  W. 
Baker  being  now  brought  before  me,  the  said  justice, 
in  pursuance  of  my  warrant  issued  against  him,  to  answer 
to  the  said  complaint,  and  I,  having  duly  examined  into 
the  nature  thereof,  do  adjudge  the  said  complaint  to  be 
true,  it  appearing  to  me,  as  well  upon  the  examination 
on  oath  of  the  said  «/.  Mayer  in  the  presence  of  the  said 
W.  Baker  as  otherwise,  that  the  said  fV.  Baker,  having 
contracted  as  aforesaid,  to  serve  the  said  F.,  J.  and  R. 
Hawley,  as  a  potter  in  their  business  of  potters,  and  the 
term  of  his  contract  being  unexpired,  did,  on  the  10th 
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day  of  Marchy  misdemean  and  misconduct  himself  in  his        1857. 
said  service,  by  neglecting  and  absenting  himself  firom      £,-,,^6 
his  said  masters'  service,  without  the  leave  of  his  said       Bakbb. 
masters,  and  without  giving  to  his  said  masters  any  notice 
.thereof,  and  without  any  sufficient  reason  for  so  doing : 
I  do  therefore  convict  him,  the  said  TV.  Baker,  of  his 
said  offence,  and  do  order  and  adjudge  that  the  said  W. 
Baker,  for  his  said  offence,  be  committed  to  the  House 
of  (correction  at  Stafford  aforesaid,  there  to  remain  and 
be  held  to  hard  labour  for  the  space  of  one  calendar 
month.     These  are  therefore  to  command  "  &c.  (order 
on  the  constables  to  take  fF.  Baker  to  the  House  of 
Correction,  and  on  the  keeper  to  receive  and  detain  him). 
"  Given  under  my  hand  and  seal,  the  18th  day  of  March 
in  the  year  of  our  Lord  1857,  at  Langton  in  the  said 
county." 

Baker  was  confined  in  the  House  of  Correction  till 
17th  April,  when  the  term  of  his  confinement  expired, 
and  he  returned  to  the  employment  of  William  Barlow; 
and,  while  so  employed,  he  was  again  summoned  at  the 
instance  of  Messrs.  Hawley,  and  was,  on  13th  May,  again 
convicted  and  committed  by  Mr.  Rose  for  a  calendar 
month,  with  hard  labour,  to  the  same  House  of  Cor- 
rection. The  commitment  and  conviction  were  in  the 
same  form  as  the  previous  one,  with  a  slight  correction 
in  the  names,  and  an  alteration  of  the  date  of  the 
offence  to  29th  April  On  the  hearing,  it  was  admitted 
that  he  had  never  in  fact  reentered  into  the  service  of 
Messrs.  Hawley,  afler  first  quitting  it. 

Scotland,  in  support  of  the  application.  The  con- 
viction and  commitment,  which  are  in  a  single  instru- 
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1857.        ment  (a),  are  bad     The  justice  professed  to  act  onder 
^pvte      The  Master  and  Serrants*  Act,  4  G.  4.  c.  34.  j;  3^  which 
includes  **  potters"  by  name. 

Firet,  the  justice  had  no  jurisdiction.     After  the  first 
committal.  Baker  was  no  longer  in  the  service  of  Messrs. 
Bawley.     All  that  has  taken  place  since  is  that  he  has 
not  resumed  the  service.     [Lord  Campbdl  C.  J.     Did 
the  conviction  dissolve  the  contract  7]    It  may  be  that 
it  would  not  affect  the  civil  rights:  but  there  was  no 
new  offence:  there  was  a  single  act  of  absenting,  for 
which  the  prisoner  was  punished.     [Coleridge  J.     Sup- 
pose he  had  gone  back  into   the   service  of  Messrs. 
Hawley,  and  had   then  absented  himself  again.]     He 
could  not  then  have  said  that  he  had  not  committed  a 
fresh  breach  of  the  continuing  contract     But  absenting 
presupposes  a  presence.     Surely  the  master  cannot,  by 
continually  requiring  the  servant  to  return,  create  an 
infinite  number  of  offences.     [  Coleridge  J.     Suppose  the 
magistrate  had  dismissed  the  first  complaint :  could  not 
the  servant  be  again  brought   up  on  evidence  of  an 
absence,  though  he  had  not  returned  ?] 

Secondly,  the  adjudication  is  formally  defective  for 
not  finding  that  the  servant  had  entered  into  the  service. 
The  language  of  stat.  4  G.  4.  c.  34.  s.  3.  is  *^  shall  not 
enter  into  or  commence  his  or  her  service,"  "  or  having 
entered  into  such  service  shall  absent  himself:^  and  the 
conviction  is  on  the  latter  clause.  The  evidence  need 
not  be  set  out ;  it  is  therefore  the  more  important  that 
the  conviction  should  shew  precisely  what  is  chai^ged 
and  found  to  be  true.     [Lord  Campbell  C.  J.     Certainly 

((i)  Sec  Johnson  v.  Reid,  6  M.  ^  JT.  124. 


Baxsb. 
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it  ought  to  be  proved  that  he  entered  into  the  service.]        1857. 
And  it  seems  to  follow  that  this  should  be  alleged.      iTparu 
[Erie  J.     It  is  alleged  that  he  did  ^'  misconduct  himself 
in  his  said  service."]     No  implication  can  be  admitted 
to  support  a  conviction  except  where  the  words  palpably 
admit  of  no  other  meaning. 

Again :  the  conviction  ought  to  shew  that  the  evi- 
dence on  which  the  justice  proceeded  was  given  in  the 
presence  of  the  party  charged ;  Regiria  v.  Tordoft  (a). 
Here  it  appears  that  the  magistrate  founded  his  view 
<<as  well  upon  the  examination  on  oath  of  the  said 
James  Mayer  in  the  presence  of  the  said  WiUiam  Baker 
as  otherwise."  \Erle  3.  In  Rex  v.  Luffs  {b)y  the  case 
of  non-access.  Lord  Ellenborough  disallowed  this  ob- 
jection.] That  was  a  case  of  filiation,  not  of  a  con- 
viction. 

Again :  the  conviction  states  two  offences,  **  neg- 
lecting and  absenting  himself  from  his  said  masters' 
service:"  the  statute  creates  two  offences,  absenting 
^^  or  *  neglecting.  This  is  a  valid  objection ;  Rex  v. 
Salomons  (c).  In  Paleys  Law  and  Practice  of  Summary 
ConvictionSy  p.  202  (3d  edit.),  it  is  said,  ^'  Where  two 
distinct  offences  are  charged  in  the  information,  judg- 
ment that  the  defendant  is  convicted  of  the  said  offence, 
is  bad."  [Erie  J.  But  there  are  not  two  distinct  offences 
alleged  here :  the  statute  makes  it  an  offence  to  **  neglect 
to  fuIfiV  the  service :  that  is  not  here  found.] 

Lord  Campbell  C.  J.  We  must  take  care  that  no 
one  is  convicted  except  according  to  law :  but  another 

(a)  5  Q.  B.  933.  (6)  8  Eoit,  193,  203. 

(c)  1  T.  R.  249. 
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1857.  ^°^  ^  <^3^  ^^  ^  oamely,  to  see  that  the  law  is  not 
£j^^  evaded  by  subtlety  or  by  frivolous  objections..  Mr. 
Scotland  has  very  properiy  brought  before  us  the  points 
on  which  he  seeks  to  impugn  this  conviction.  As  to  the 
first  point :  I  think  a  fresh  offence  was  committed  when 
the  prisoner,  after  being  liberated  from  imprisonment^ 
did  not  return  to  the  service,  because  the  contract 
continued,  and  he  absented  himself:  that  is  a  distinct 
offence  from  the  offence  of  which  he  was  before  con- 
victed ;  and  be  is  liable  to  be  convicted  for  that,  althoi^i 
he  had  not  returned  to  the  service  in  the  meanwhile. 
As  to  the  second  point,  I  was  at  first  struck  by  the  want 
of  an  allegation  that  the  prisoner  had  entered  into  the 
service;  but  I  think  that,  when  the  conviction  states 
that  he  did  ''  misconduct  himself  in  his  said  service,** 
that  is  tantamount  to  an  allegation  that  he  had  entered 
into  the  service.  As  to  the  third  point,  we  must  sup- 
pose that  the  magistrate  did  his  duty,  and  was  not  guilty 
of  what  has  been  suggested  by  proceeding  upon  evidence 
in  the  absence  of  the  party  charged.  The  meaning  of 
'•  otherwise"  must  be  that  there  were  other  grounds  by 
which  the  conviction  was  to  be  supported.  As  to  the 
last  point,  I  think  the  conviction  charges  only  one 
offence ;  and  we  may  try  it  by  this  test :  if  the  words 
following  "  neglecting"  had  been  omitted,  the  conviction 
would  have  been  bad ;  for  it  does  not  charge  that  the 
prisoner  did  "  neglect  to  fulfil"  the  contract  We  there- 
fore ought  not  to  interfere. 

Coleridge  J.  I  am  of  the  same  opinion.  As  to 
the  points  relating  to  the  form  of  this  particular  con- 
viction I  have  nothing  to  add.     As  to  the  general  point. 


Bakbb. 
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I  think  the  doctrine  contended  for  most  unreasonable.  1957. 
The  servant  absents  himself;  and,  after  the  absence  of  ""ExpMte 
a  day  or  two,  he  is  brought  before  the  magistrate,  who 
convicts  him.  He  suffers  his  imprisonment  It  was 
then  his  duty  to  return  to  the  service :  and,  if  he  does 
not,  he  is  liable  to  be  again  convicted,  as  much  as  if  he 
had  gone  back  to  his  masters'  premises  and  walked  out, 
in  which  case  Mr.  Scotland  admits  the  liability.  We 
must  recollect  that  this  is  a  statute  to  be  acted  on  by 
gentlemen  residing  in  the  country ;  and  it  would  be  very 
wrong  to  construe  it  subtilly. 

Erle  J.  As  to  the  last  two  points,  the  Court  is  called 
upon  to  support  a  subtle  construction  for  the  purpose  of 
invalidating  the  conviction,  whereas  we  ought  rather  to 
make  an  intendment  for  the  purpose  of  supporting  it 
As  to  the  second  objection,  the  words  ^^  in  his  said 
service**  imply  that  he  had  entered  into  the  service. 
The  other  point  is  important  I  think  that,  if  a  servant 
absents  himself,  is  convicted,  imprisoned  and  discharged, 
and  then  does  not  return  to  the  service,  he  absents 
himself  as  much  as  if  he  had  returned  and  had  after- 
wards absented  himself.  He  could  force  the  master  to 
receive  him  into  his  service ;  and  it  would  be  an  intense 
grievance  on  the  master  if  the  servant,  under  such  cir- 
cumstances, could  treat  the  contract  as  broken  off.  It 
clearly  continues;  and  it  is  perfectly  clear  that  this 
was  the  intention  of  the  Legislature.  The  justice  may 
commit  for  any  period  not  exceeding  three  months, 
and  may  abate  a  proportional  part  of  the  wages  during 
imprisonment;  or  he  may,  in  lieu  of  imprisonment, 
punish  by  abating  the  whole  or  any  part  of  the  wages ; 
or  he  may  discharge  from  the  service.     It  is  thus  evident 
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that  the  Legislature  has  provided  for  temporary  paniah- 
ment :  and^  if  after  that  the  servant  absent  himself  again, 
he  is  again  liable  to  punishment 


(Crompton  J.  was  absent) 


Rule  refused  (a). 


(o)  Subsequently,  in  this  Term  (May  29th),  Seoikmd  obtiined  a  writ 
of  habeas  corpus  in  the  Court  of  Elxchequer ;  and,  on  the  prisoner  being 
brought  up,  that  Court  (June  2d)  ordered  him  to  be  discharged,  the  majoritj 
of  the  Court  ( Pollock  C.  B.,  Martin  and  BramweU  Bs.,  dissentiente  Wai" 
BOH  B.)  holding  that  the  conviction  was  bad  for  not  adjudicating  anj 
abatement  of  wages.  PoOoek  C.  B.  also  held  that  the  contract  was  pat  an 
end  to  by  the  first  conviction,  and  that  there  could  be  no  second  oonTictioii ; 
dissentientibus  BramwtU  and  WaUon  Bs. ;  dubitante  Martin  B.  BratnwtO. 
and  WatMon  Bs.  held  the  objections,  that  there  was  no  allegation  of  entering 
the  service,  and  that  the  conviction  appeared  to  have  been  taken  on  evidence 
not  given  in  the  presence  of  the  prisoner,  invalid.  In  rt  Baker,  2  J7.  ^ 
N.  219. 


Thun/ia^t 
May  28th. 


Leo  Schuster,  Samuel  Schuster  and  Sigis- 
MUND  Schuster  against  Alexander  McKel- 
LAR  and  Robert  Anderson  Young. 


■piRST  count :  That  defendant  McKellar  was  owner, 
and  defendant  Youtiff  master,  of  the  ship  Emperor^ 


Plaintifi, 
merchants  in 
London,  pur- 
chased  for  C, 
but  on  their 

own  credit,  goods  abroad,  debiting  C  with  the  price  and  a  commission.  The  goods  were 
warehoused  in  London  in  plaintiffs'  name.  C  in  his  own  name  engaged  room  for  the  goods 
in  the  ship  E.,  which  had  been  put  up  as  a  general  ship  for  Calcutta,  Plaintifi,  at  Cb 
request,  oelivered  the  goods  to  a  lighterman,  but,  with  a  view  to  preserve  their  lien,  took 
the  lighterman's  engagement  to  give  them  the  mate's  receipt.  The  eoods  were  shipped  on 
the  E* ;  the  mate's  receipt  in  blank  was  handed  to  the  lighterman,  who  ga?e  it  to  plaintilb. 
C  promised  plaintiffs  to  redeem  the  mate's  receipt,  but  never  did  so,  and  fraudulently 
induced  tiie  ship-brokers  to  get  bills  of  lading  to  C  *s  order,  to  be  signed  by  the  master, 
though  the  mate's  receipt  was  not  produced.  C  fraudulently  indorsed  these  bills  of  lading 
for  value  to  a  honk  fide  indorsee.  Plaintiffs  had  no  communication  with  the  ship-brokers 
or  captain  till  after  the  ship  had  sailed,  when,  the  facts  being  discovered,  they  aemanded 
the  goods  both  in  this  country  and  on  the  arrival  of  the  ship  at  Calcutta.    The  goods  were 


XX.   VICTORIA.  705 

then   Ijing  in  London,  and   bound   for  Calcutta,  and        1857. 
received  on  board  plaintiffs'  goods  in  exchange  for  the     schostkb 
mate's  receipt     Breach:    that  defendants  signed  bills    McKbllar. 
of  lading  to  certain  persons  called  Coles,  Brothers,  who 
never  held  the  mate's  receipt,  whereby  the  said  persons  delivered  by 

*  "^  the  captain 

were  enabled  to  indorse  the  bills  of  lading  for  value,  and  at  Caieuua  to 

the  holders  of 

the  plaintiffs  lost  their  goods.     Second  count :  For  not  the  bills  of 
delivering  goods  received  on  board  the  defendants'  ship  action  was 
to  be  carried  to  Calcutta  for  plaintiffs.     Third  count:  thisronvewion 
Trover  for  spelter.  "«"°**  **»«     , 

r  ship-owner  and 

Pleas  to  first  count.     1.    That  defendants  did   not  the  captain. 

It  appeared 

receive  the  plaintiffs'  goods  on  board.     2.  That  they  did  that  the  cap- 
tain and  crew 
not  give  the  mate's  receipt     3.  Not  guilty.     4.  That  were  appointed 

,  J  1  /.    ^  «         n       *  by  the  snip- 

tne  goods  were  the  property  of  Coles,  Brothers,  and  owner,  but 
that  Coles,  Brothers,  made  the  contract  for  the  convey-  chartered  for 
ance  in  defendants'  ship  in  their  own  name,  and  plaintiffs  third^pJtiM, 
shipped  the  goods  on  Coles,  Brothers',  order,  without  any  ^^^^^^^  ^^ 
knowledge,  on  defendants'  part,  that  the  goods  were  not  pnc*"*!  ship, 
shipped  by  Coles,  Brothers,  and  induced  defendants  to  that  the  refusal 

of  the  captain 

believe   that   they   were    shipped  by    Coles,   Brothers,  to  deliver  the 

-  -  goods  at  Cat- 

5.  JLeave  and  licence.  cutta  was  by 

Pleas  to  second  count  6.  That  plaintifis  did  not  the  ship-owner 
ship,  nor  defendants  receive,  the  goods  to  be  carried  as  "^^^^^^f,  ' 
alleged.     7.  A  plea  similar  to  plea  4.  ^  ***v^hether 

under  the  cir- 
cumstances, 
the  master  was  justified  in  signing  the  bills  of  lading  without  the  production  of  the  mate's 
receipt?    The  jury  finding  in  the  negative,  the  plaintiffs  had  tne  verdict  against  both 
defendants  on  the  pleas  of  Not  guilty  and  Not  possessed. 

Held :  that  the  property  in  the  goods  remained  the  property  of  the  plaintiffii,  there  never 
having  been  any  delivery  animo  transferendi  to  C. ;  and  that  the  misdelivery  at  Calcutta 
was  a  conversion.  And  that  the  question  whether  the  plaintiffs  were  precluded  from  relying 
on  their  property  or  complaining  of  this  conversion  was  in  effect  properly  left  to  the  jury 
and  properly  found  by  them. 

Held,  also,  that,  the  ship-owner  having  authorised  the  detention  at  Calcutta,  the  verdict 
was  proper. 

^mbU :  that  under  such  a  charter  party  the  ship-owner,  though  perhaps  not  liable  on 
the  contracts  made  for  carriage  of  goods  in  the  ship  as  a  general  ship,  is  still  liable  for 
the  misdelivery  of  the  goods  by  the  captain,  who  for  many  purposes  remains  his  servant. 
Sed  quare. 

VOL.  VII.  2    Z  E.    &   B. 
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1857.  Pleas  to  the  count  in  trover.     8.  Not  guilty.     9.  That 

Schuster    ^^^  goods  were  not  the  goods  of  the  plaintiflk 
McKellar.        Issue  on  these  pleas  respectively. 

On   the   trial,   before   Lord   Campbell  C.  J.,  at  the 
Guildhall  Sittings  after  Hilart/  Term  1857,  it  appeared 
that  the  plaintiffs  formed  the  firm  of  Schuster  §■  Co., 
merchants  in  London,     Coles,  Brothers,  mentioned  in 
the   pleadings,  were,   in   1854,   merchants  in  London. 
In  February  1854,  Schuster  ^  Co,,  by  order  of  Coles, 
Brothers,  and  on  their  account,  purchased  on  their  own 
credit  and  in  their  own  names,  through  their  correspon- 
dents abroad,  a  large  quantity  of  spelter.     They  accepted 
drafts  for  the  price,  and  debited  Coles,  Brothers,  with  the 
amount  of  those  drafts  and  a  commission  of  one  per 
cent  for  purchasing.     Schuster  ^  Co.,  by  order  of  Coles, 
Brothers,  in  April,  caused  the  greater  part  of  this  spelter 
to  be  shipped  from  Hamburgh  for  New  York :  but  it  was 
shipped  in  the  name  of  Schuster  8f  Co, ;  and  the  bills  of 
lading  were  made  deliverable  to  their  order.  The  remain- 
der, which  consisted  of  two  parcels  forming  tc^ther  a 
little  more  than  100  tons,  was,  by  order  of  Coles,  Brothers, 
shipped   fi'om  Hamburgh   for  London.     This   also    was 
shipped  in    the   name  of  Schuster  §•   Co,,  and,  on  its 
arrival,  was  warehoused  in  Hags  wharf,  in  the  name  of 
Schuster  8f  Co,     Before  this  transaction  Schuster  8f  Co, 
had  frequently  made   advances   to  Coles,  Brothers,  on 
the  security  of  goods  in  warehouses,  which  were  trans- 
ferred into  the  name  of  Schuster  §•  Co,     When  Coles, 
Brothers,  wished  to   ship   any  goods   so   pledged,  the 
course  of  business  was  for  Schuster  8f  Co.  to  give  to  the 
lighterman  employed  by  Coles,  Brothers,  an  order  on  the 
warehousemen  for  the  delivery  of  the  goods,  taking,  at 
the  same  time,  the  lighterman's  undertaking  to  give  the 
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mate's  receipt  to  Schuster  §•  Co.  The  lighterman  then  1857. 
shipped  the  goods  as  directed  by  Coles^  Brothers^  taking  Schuster 
the  mate's  receipt  which  he  delivered  to  Schuster  ^  Co,  McKeluou 
Coles,  Brothersy  in  such  cases,  before  they  got  the  bills 
of  lading  signed,  procured  from  Schuster  Sf  Co.  the 
mate's  receipt  by  paying  oflF  the  advance  upon  the 
goods ;  it  was  then  attached  to  the  bills  of  lading,  which 
were  delivered  to  the  ship's  broker;  and  then  the  bills 
of  lading  were  signed.  There  was  evidence  that  this 
course  of  business  was  general  in  London^  and  that 
pledgees  of  goods  allowed  them  to  be  shipped  by  the 
pledgers,  relying  for  their  security  on  the  practice  to  refuse 
to  sign  bills  of  lading,  where  there  was  a  mate's  receipt, 
without  having  it  produced.  In  this  particular  transac- 
tion, Colesy  Brothers,  informed  Schuster  §•  Co.  that  they 
intended  to  ship  the  spelter  in  question,  part  to  Bombay 
part  to  Calcutta ;  and  Schuster  8f  Co.,  at  their  request, 
gave  to  Henbrey,  a  lighterman  who  ordmarily  acted  for 
Coles,  Brothers,  the  following  delivery  order. 

^'  « No.  185.         London,  16th  May. 

^^      «  To  the  Superintendant  of  fiay'«  Whar£   Please 
r^       to   deliver  to  Mr.  Charles  Henbrey's  lighters   the 
S^     undermentioned  goods,  entered  by  selves  in  the 
,8       ship  *  Thames^  Captn.  @  Hamburgh. 


o 


T.       C. 


^      « T.  3268  Plates  Spelter  N  g      -    50     10    3     1 
'^      « S.  4855 50     14     1  26 

^  **  Schuster  %  Co."" 

Schuster  §•  Co.  took  from  Henbrey  an  acknowledgment 
of  which  the  following  is  a  copy. 

2  z  2 
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1857.  '' London,  I6th  May  1854. 

ScHusTBB     "  Received  of  Messrs.  Schuster  §•  Co.  delivery  order  for 

McKellab.    "  T.  3268  Plates  Spelter  N  g     -    50     10    3     I  to  be 

shipped  to  Calcutta. 

"S.  4855        «        "        «       .    50     14     1  26  to  be 

shipped  to  Bombay. 

''The  mate's  receipt  for  which  to  be  handed  over  to 

them. 

«  C.  Benbrey:' 

He  brought  back^  in  a  day  or  two,  two  receipts  which 

he  delivered  to  Schuster  Sf  Co.     The  following   is   a 

copy  of  the  one  relating  to  the  goods,  the  subject  of 

this  action. 

"  17th  May,  1854. 

"Received  on  board  the  Emperor^  Captain  Young, 

for  Calcutta  from  M.  No.  Packages 

3268.        Plates  Spelter. 

"  eight  in  dispute,  if  on  board*  will  be  delivered. 

"  John  Forrest,  Chief  oflBcer. 

"  Charles  Henbrey,   licensed    Lighterman,    18,  Beer 

Lane,  and  Brewers  Quay,  Lower  Thames  Street" 

It  was  admitted  that  the  defendant  McKeUar  was 
the  owner,  and  the  defendant  Young  the  master,  of  the 
Emperor,  and  that  this  receipt  was  signed  by  the  mate  of 
that  ship.  In  general,  shippers  of  goods  apply  to  have 
the  bills  of  lading  signed  within  a  day  or  two  after  the 
goods  are  shipped.  Schuster  Sf  Co.,  after  receiving  the 
mate's  receipt,  repeatedly  applied  to  Coles,  Brothers,  to 
redeem  it,  and  were  informed  they  would  do  so  presently. 
Schuster  8f  Co.  made  no  application  to  the  ship  brokers, 
and  made  no  further  inquiries,  till,  on  June  24th,  Coles, 
Brothers,  failed.  Schuster  8f  Co.  then  learned,  for  the 
first  time,   that  the  Emperor  had   sailed   on  the  16th 
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June.     They   wrote   on   June    30th    to   McKellar,    at       1857. 
Glasgow^  demanding  to  have  bills  of  lading  given  to  them  '  Schuster 
as  holders  of  the  mate's  receipt ;  and  at  the  same  time,   jii^j^j^j^, 
as  unpaid  vendors,  giving  him  notice  to  stop  in  transitii. 
McKellar  referred  them  to  Messrs.  Dawson  8f  Arrow^  ship 
brokers  in  London.     The  following  letters  then  passed 
between  the  parties* 

Schuster  §•  Co.  to  McKellar.  «  London,  12  th  July  1854. 
Dear  Sir,  We  duly  received  your  letter  of  the  4th 
instant,  and  waited  upon  Messrs.  Dawson  8f  Arrow,  who 
have  informed  you  that  bills  of  lading  have  been  signed 
by  Captain  Ybunff,  and,  to  our  great  surprise,  wrongfully 
delivered  by  the  brokers  to  other  parties,  notwithstanding 
that  we  hold  the  mate's  receipt.  We  think  it  advisable 
to  inform  you  that  the  spelter  can  only  rightfully  be 
delivered  to  ourselves  or  our  agents  as  holders  of  the 
mate's  receipt,  and  that  you  are  responsible  to  us,  as 
we  have  intimated  to  Messrs.  Dawson  Sf  Arrow,  who 
promised  to  write  to  Captain  Young  by  the  mail  on  the 
10th  instant."— Afcfi'tf/far  to  Schuster  ^  Co.  "  Glasgow, 
14th  July,  1854.  Gentlemen,  I  beg  to  acknowledge 
the  receipt  of  your  letter  of  the  12th  instant;  and,  in 
our  communication  with  Messrs.  Dawson  ^  Arrow,  they 
state  that  Messrs.  Coles,  Brothers,  engaged  and  shipped 
the  only  spelter  on  board  the  ship  Emperor,  and  that 
they  received  from  them  bills  of  lading  duly  signed. 
Messrs.  D.  8f  A.  also  state  that  you  never  engaged  any 
spelter  by  the  Emperor;  nor  had  they  heard  of  you 
in  the  transaction  until  we  wrote  them.  I  am  also 
aware  that  parties  shipping  cargo  by  the  Emperor 
were  by  public  advertisement  warned  to  call  at  Messrs. 
D.  $  A.*8  office  to  get  their  bills  of  lading  signed  a 
week  previous  to  the  ship  sailing.     However,  as  I  have 


710  TRINITY  TERM. 

1857.  ^o  interest  in  the  spelter,  but  that  the  rightful  owner 
ScHusTEB  8^0^!^  g®^  1^  I  ^1  write  to  my  agent  at  Calcutta  to 
M  Kjel  discharge  into  store,  if  there  are  any  disputed  claims 
to  it,  when  the  ship  arrives  there."  A  letter  from 
McKeUary  to  the  defendant  Young^  was  read,  from  which 
the  following  is  an  extract  Glasgow^  1 7th  August^  1854. 
^*  As  there  is  a  dispute  about  the  spelter  you  have  on 
board,  owing  to  the  failure  of  the  parties  who  shipped 
it,  and  as  the  sellers  of  the  spelter  hold  the  maters 
receipt,  which  should  have  been  given  up  when  the 
bills  of  lading  were  signed,  I  would  recommend  you,  if 
there  are  any  other  parties  claim  the  spelter  besides  the 
holders  of  the  bills  of  lading,  to  store  it  until  they  settle 
the  dispute  amongst  themselves ;  or,  if  the  mate's  receipt 
is  presented,  do  not  give  up  the  spelter  till  you  get  the 
receipt  and  the  bills  of  lading."  On  the  arrival  of  the 
ship  at  Calcutta  the  spelter  was  demanded  from  Yoimg 
by  the  agents  of  the  plaintiffs.  Young  had  then  received 
McKellar's  letter,  and  refused  to  deliver  the  spelter. 
The  price  paid  by  Schuster  8f  Co.  for  the  spelter  was 
within  a  trifle  of  24/.  per  ton :  and  it  was  agreed  that, 
if  they  were  entitled  to  recover,  the  amount  of  damages 
should  be  taken  at  1200/.  This  was  the  plaintifls'  case. 
For  the  defence  it  was  proved  that  Mc  (Cellar  had  made 
an  agreement  by  way  of  charterparty  of  the  Emperor  for 
the  voyage  in  question  as  follows:  "Charterparty.  London, 
21st  April,  1854.  It  is  this  day  mutually  agreed  between 
Alexander  McKellar,  Esquire,  owner  of  the  good  ship  or 
vessel  called  The  Emperor,  A.  1.,  Young,  master,  of  the 
measurement  of  438/497  tons  or  thereabouts,  now  lying 
in  London,  and  Messrs.  P.  §•  C.  Van  Notten  §•  Co.,  of 
London,  merchants.  That  the  said  ship,  being  tight, 
staunch  and  strong,  and  every  way  fitted  for  the  voyage. 
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shall,  with  all  convenient  speedy  sail  and  proceed  to  a        i857. 

loading  berth  in  the  St.  Katherines  Docks j  or  so  near      schcsteb 

thereunto  as  she  may  safely  get,  and  there  load,  from     McKellar 

the  factors  of  the  said  merchants,  a  full  and  complete 

cargo  of  lawful  merchandize,  it  being  understood  that 

the  charterers  are  to  have  the  full  and  entire  reach  of 

the  ship's  hold  and  tween  decks,  the  freight,  specie  and 

passengers  below  to  form  part  of  the  sum  hereinafter 

guaranteed  as  freight;    gunpowder,  if  shipped,  to  be 

done  on  ship's  passage  to  Gravesendy  without  counting 

time  as  lay  days,  as  customary,  but  not  exceeding  two 

days,  not  exceeding  what  she  can  reasonably  stow  and 

carry  over  and  above  her  tackle^  apparel,  provisions  and 

furniture :  and,  being  so  loaded,  shall  therewith  proceed 

to  Calcutta,  or  so  near  thereunto  as  she  may  safely  get, 

and  deliver  the  same  on  being  paid  freight  as  follows, 

viz.:    a  lump  sum  of   1800/.  sterling;  the  ship  to  be 

subject  to  the  usual  and  customary  terms  of  a  vessel 

taking  the  berth  to  load  outwards  in  London^  the  act 

of  God,  the  Queen's  enemies,  restraint  of  princes  and 

rulers,  fire  and  all  and  every  other  dangers  and  accidents 

of  the  seas,  rivers  and  navigation  of  whatever  nature 

and  kind  soever,   during   the  said   voyage,  excepted. 

The  freight  to  be  paid  as  customary  at  seventy  days 

after  the  vessel's  clearance  at  Custom  House  in  London, 

less  freight  payable  at  Calcutta  secured  by  bills  of  lading, 

not  to  exceed  300Z.     The  Captain  to  sign  bills  of  lading 

at  any  rate  of  freight  without  prejudice  to  this  charter ; 

thirty  five  running  days  are   to   be   allowed   the   said 

master,  if  the  ship  is  not  sooner  dispatched,  for  loading 

and  unloading,  to  be  computed  from  the  time  the  master 

has  given  written  notice  that  he  is  in  dock  and  ready 

to  receive  cargo,  and  ten  days  on  demurrage  over  and 
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1867.  above  the  said  laying  days  at  7i  per  day.  A  commission 
Schuster  ^^  ^'-  P^*"  ^^^^  ^^  due  to  Messrs.  H.  Sf  C.  Toulmin, 
McKellar  J^owson  ^  Arrowj  on  this  charter  party,  ship  lost  or  not 
lost;  penalty  for  non-performance  of  this  agreement, 
amount  of  freight.  The  ship  to  be  addressed  at  Calcutta 
to  the  charterers'  agents  on  the  usual  and  customary 
terms;  it  being  understood  that  the  owner  has  the  power 
of  chartering  home  on  payment  of  a  commission  of 
2j^  per  cent,  on  such  chartered  homeward  freight  to 
charterers  outwards.  The  stevedore  to  be  appointed 
by  charterers  and  paid  by  owners ;  the  vessel's  draft  of 
water  not  to  exceed  16  ft.  6  in.,  upon  an  even  keeL" 
The  following  memorandum  was  written  in  the 
margin.  "If  any  passengers  be  taken  for  the  benefit 
of  the  charterers  in  the  after  tween  decks,  they  are  to 
pay  all  expences  attendant  thereon ;  if  chartered  home, 
notice  to  be  given  to  the  charterers  outwards  previous 
to  ship's  departure  from  London.^  Fan  Notten  8f  Co,, 
the  charterers,  put  up  TTie  Emperor  as  a  general  ship, 
and  employed  Messrs.  Dawson  §•  Arrow  as  the  ship 
brokers,  and  also  employed  Mr.  £/A>,  another  ship 
broker,  to  obtain  freight.  Coles,  Brothers,  in  the  latter 
part  of  April,  engaged  with  Ellis  for  room  in  7%e 
Emperor  for  100  tons  of  metal.  About  the  16th  May 
Coles,  Brothers,  sent  to  Ellis  for  signature  bills  of  lading 
bearing  date  16th  May  for  3,268  plates  spelter,  express- 
ing that  they  were  shipped  by  Coles,  Brothers,  deliverable 
at  Calcutta  to  order.  Ellis  forwarded  them  to  Dawson 
tf  Arrow,  Coles,  Brothers,  repeatedly  applied  to  EWs 
to  have  the  bills  of  lading  delivered  to  them ;  but,  for 
some  days,  they  were  refused  because  there  was  a 
dispute  as  to  the  quantity  shipped  on  board.  Ultimately 
a  memorandum  (similar  to  that  contained  in  the  mate's 


XX.   VICTORIA.  713 

receipt),  "eight  pieces  in  dispute,  if  on  board,  to  be        i857. 
delivered,"  was  added  to  the  bills  of  lading ;  and,  with      Schubtbb 
this  addition,  they  were  signed  and  delivered  to  Coles^    McKbllab. 
Brothers^  it  did  not  appear  on  what  day,  but  it  was 
before   the  3d  June^  as,  on  that  day,   CoUs^  Brothers^ 
indorsed  the  bills  of  lading  to  The   Oriental  Bank  as 
security  for  an  advance.     The  witnesses  for  the  defence 
agreed  that  bills  of  lading  ought  to  be  given  to  the 
holder  of  the  mate's  receipt,  and  that,  though  sometimes 
they  were  signed  without  requiring  its  production,  yet, 
if  it  was  known  that  the  mate*s  receipt  existed,  that  was 
irregular.     A  mate's  receipt  is  always  given  when  goods 
are  shipped  from  a  lighter,  but  not  when  they  are  shipped 
from  the  quay ;   so  that  a  mate's  receipt  does  not  neces- 
sarily accompany  all  bills  of  lading.     Neither  of  the 
brokers  remembered  having  heard  of  there  being  a  mate's 
receipt  in  this  instance,  though  they  could  not  take  upon 
themselves  to  say  that  they  had  not ;  and  they  admitted 
that  it  was  very  unusual  to  ship  so  large  a  quantity  of 
Dietal  as  fifty  tons  from  the   quay.     The  goods  were 
ultimately  delivered  at   Calctitta  to  the  holders  of  the 
bills  of  lading.     After  the  3d  June^  advertisements  were 
published  calling  on  all  persons  who  held  bills  of  lading 
to  bring  them  in  to  be  signed,  as   The  Emperor  was 
about  to  sail.     Schuster  ^  Co,  were  themselves  shippers 
of  goods  by  The  Emperor;  it  appeared,  however,  that 
they  never  saw  these  advertisements,  or  were  aware  of 
the   time  of  the  sailing  of  TTie  Emperor.     The   Lord 
Chief  Justice   ruled   that,   under  such   a  charterparty 
as    this,   the    owner,    McKellar^   was   responsible    for 
the  acts  of  his  captain  to  the  same  extent  as  if  there 
had  been   no   charterparty.      He   told   the  jury  that, 
on    the   undisputed   facts,  the  property    in   the   goods 
was  in  Schuster  §•  Co, ;  but  that,  if  they  had  so  conducted 
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1857.  themselves  as  to  justify  the  defendants  in  becoming 
ScHcsTBE  bound  to  deliver  the  goods  to  others,  it  would  form  a 
HcRellab.  d®fc>^ce :  and  he  directed  the  jury  to  consider  all  the 
circumstances  of  the  case,  and,  if  thej  thought  that 
the  plaintiffs  had  so  conducted  themselves  as  to  justify 
the  captain,  under  those  peculiar  circumstances,  in 
signing  bills  of  lading  to  Coks,  Brothers^  without 
requiring  the  production  of  the  mate's  receipt,  to  find 
for  the  defendants ;  if  not,  for  the  plaintiffs.  Verdict 
for  the  plaintiffs. 

Bavilly  in  the  ensuing  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  entered  for  the 
defendants,  or  a  new  trial  had,  '^  on  the  grounds  that 
the  verdict  was  against  the  evidence  on  the  question 
left  to  the  jury,  and  that  the  plaintiffs'  case  was  not 
supported  by  the  evidence ;  and  that,  if  any  parties  were 
liable  for  a  wrongful  delivery  of  the  bill  of  lading 
without  the  mate's  receipt,  it  was  the  charterers  Van 
Notten  Sf  Co.  or  their  agents ;  and  that  the  defendants 
were  not  liable,  nor  either  of  them,  the  vessel  being 
under  charter  and  put  up  by  the  charterers." 

The  case  was  argued  on  a  former  day  in  this  Term 
{May  26th)  and  this  day  (a> 

JVilde  and  Blackburn  shewed  cause.  The  rule  is 
misconceived.  No  leave  was  or  could  be  reserved  to 
enter  a  verdict  ou  the  grounds  stated  in  the  rule ;  and 
it  is  obvious  that  the  liability  of  the  defendant  Young 
is  not  affected  by  the  existence  of  the  charterparty : 
but  it  may  be  treated  as  a  rule  for  a  new  trial  moved 
for  on  behalf  of  McKellar  alone.  It  is  unnecessary  to 
consider   either    the    first   or    second    counts,    or    the 

(a)  Before  Lord  Campbell  C.  J.,  Coleridge  and  Eric  Js.     Cron^onJ. 
heard  port  of  the  argument,  but  left  the  Court  before  it  was  completed. 


McRellab. 
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pleadings  arising  on  them ;  for  the  plaintifis  are  entitled        1857. 
to  retain  their  verdict  on  the  count  in  trover  both  on      scnugxEE 
the  plea  of  Not  guilty  and  on  that  denying  the  property,    ^^^^j.^; 
When  a  merchant  purchases  on  commission  for  another, 
but  on  his  own  credit,  the  property  in  the  goods  vests 
in  him,  and  does  not  pass  to  his  constituent  till  there 
is  a  delivery.     A  shipment  by  order  of  the  constituent 
is  not  such  a  deliverv  unless  made  with  the  intention 
of  transferring  the  dominion  of  the  goods ;   fVdit  v 
Baker  {a\  Turner  v.  Trustees  of  Tlie  Liverpool  Docks  (^b). 
Where  there  is  such  an  intention  it  is  a  delivery ;    Van 
Casteel  v.   Booker  (c).      The   keeping   of    the    mate's 
receipt,  under  such  circumstances  as  those  in  the  present 
case,  is  conclusive  to  shew  that  the  intention  was  to 
preserve  the  dominion ;  Abbott  On  Shipping  (Part  iii. 
c  9.  s.  15.,  p.  378,  5th  ed. ;  Part  rv.  c.  11.  s.  3.  p.  402, 
10th  ed.);   Craven  v.  Ryder  (rf),  Tliompson  v.  Trail  (e), 
Ruck  V.  Halfield  (ff).     If  the  circumstances  were  such 
as    to    shew   that    the    retention   of    the   receipt  was 
with   no    such   intention,   and  was   a  mere    accident, 
it  would    be    otherwise ;     Cowasjee  v.    Thompson  (A) ; 
but    there    was    no    pretence   for    that   here.     Then, 
it    is    true    that   the   plaintiffs   might    have    so    con- 
ducted themselves  as  to  be  precluded  from  setting  up 
their  property  at  the  time  of  the  conversion  relied  on, 
that  is  when  the  goods  were  refused  at  Calcutta.     The 
law  on  this  subject  is  carefully  laid  down  in  Freeman  v. 
Cook  (i),   where   the  previous   decision   of  Fickard  v. 
Sears  (k)  is  commented  on  and  explained.     To  make 

(a)  2  Exch.  1.  (6)  6  Exch.  543. 

(c)  2  Exch.  691.  (d)  6  TauiU.  433. 

(e)  2  Car.  4"  P.  334  ;  S.  C,  in  banc,  6  B.  S^  C,  36. 
(g)  5  B.  §•  Aid.  632.  (A)  5  Moore.  P.  C.  163. 

(i)  2  Exch.  654.  {k)  6  A.  ^  E.  469. 
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1857.  out  a  preclusion,  it  must  be  shewn  that  the  plaintifis, 
ScHusTBR  either  by  actively  doing  something,  or  by  neglecting  a 
McKbllar  ^^^y  ^^  ^^  something,  so  conducted  themselves  as  might 
lead  the  defendants,  as  reasonable  men,  to  act  so  as  to 
alter  their  position,  and  that  the  defendants  were  induced 
so  to  act.  This  exposition  of  the  law  was  approved  of 
and  confirmed  by  this  Court  in  Howard  v.  Hudson  (A). 
The  signing  of  the  bills  of  lading  to  Coks^  Brothers, 
altered  the  position  of  the  defendants  as  soon  as  these 
bills  came  into  the  hands  of  The  Oriental  Bank  ;  that  is 
on  the  3d  June.  After  that  the  whole  mischief  was  done, 
and  nothing  occurred  to  alter  the  position  of  the  parties. 
The  question  was  left  to  the  jury  whether  this  alteration 
was  induced  by  the  conduct  of  the  plaintifis,  and  was 
found  for  the  plaintifis.  It  is  said  the  finding  is  against 
evidence:  but  it  is,  in  truth,  very  doubtful  if,  on  this 
point,  there  was  any  evidence  in  favour  of  the  defendant 
No  evidence  was  given  of  any  mercantile  usage  making 
it  the  duty  of  the  holder  of  the  mate's  receipt  to 
communicate  with  the  ship's  brokers,  or  of  anything  to 
shew  that  the  ship's  brokers  were  induced  to  believe 
that  there  was  no  mate's  receipt.  There  was  strong 
evidence  that  the  brokers  had  notice  that  there  was  a 
mate's  receipt ;  for,  besides  the  improbability  of  so  large 
a  quantity  of  goods  being  delivered  from  the  quay,  the 
bills  of  lading  were  kept  for  some  days  whilst  inquiries 
were  made  as  to  the  quantity  shipped.  These  inquiries 
ended  in  the  brokers  inserting  in  the  bill  of  lading  a 
precise  copy  of  the  memorandum  in  the  mate's  receipt 
"  eight  pieces  in  dispute,  if  on  board,  will  be  delivered;" 
which  was  at  least  strong  evidence  that  the  brokers 
were  informed  of  the  circumstances  of  the  shipment ; 

(a)  2  E,^  B.  1. 
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and,  supposing  that  the  brokers  were  ignorant,  the  tnate        1857. 

was  the  agent  of  the  defendants  and  his  knowledge  was     Schuster 

theirs.     It  is  enough,  however,  to  say  that  the  finding,    McKbllab, 

that  the  defendants  did  not  sign  the  bills  of  lading  in 

consequence  of  being  induced  by  the  plaintiffs'  conduct, 

is  not  against  the   weight  of  evidence.     Lastly,   the 

defendant  McKellar  was  responsible  for  the  conversion 

by  Younff  in  refusing  to  deliver  the  goods  at  Calcutta. 

It  is  true   there  was  a  charterparty :    but  it  did  not 

amount  to  a  demise  of  the  vessel.     In  such  cases  the 

possession  of  the  vessel  continues  in    the  ship-owner; 

Dean  v.  Hoffff  (a).     This  is  necessary,  as  otherwise  the 

ship-owner  could  have  no  lien  for  his  freight ;  Belcher 

V.  Capper  {b).     The   captain   and   crew  continue   the 

servants  of  the  ship-owner,  so  that  he  is  liable  for  their 

negligence ;  Fletcher  v.  Braddick  (c),  Fenton  v.  The  City 

of  Dublin   Steam  Packet  Company  {d)j   Hodghinson  v. 

Femie  (e).      The    principle    is    explained    by    Abbott 

C.  J.  in   Laugher  v.  Pointer  (g).      He    says :    "  Let 

me  put  the   case   of  a  ship  hired  and  chartered  for 

a  voyage  on   the   ocean   to  carry  such  goods   as   the 

charterer    may    think    fit    to    load,    and    such    only. 

Many    accidents    have    occurred    from    the    negligent 

management  of  such  vessels,  and  many  actions  have 

been  brought  against  their  owners,  but  I  am  not  aware 

that  any  has  ever  been  brought  against  the  charterer, 

though  he  is  to  some  purposes  the  dominus  pro  tempore, 

and  the  voyage  is  made  not  less  under  his  employment, 

and  for  his  benefit,  whether  he  be  on  board  or  not,  than 

the  journey  is  made  under  the  employment,  and  for  the 

(a)  10  Binff.  345.  (6)  4  M.  ^  G.  502. 

(e)  2  AT.  R.  182.  (d)  B  j1.  ^  B.  835. 

(e)  2  Com,  B.  N.  S.  415.  {p)  5  B.^  C.  547.  678. 
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1857.       benefit  of  the  hirer  of  the  horses.     Why,  then,  has  the 
Schuster     charterer  of  the  ship,  or  the  hirer  of  the  wherry,  or  the 
McKsLLAR    ^^'^"^y  coach,   never  been    thought   answerable?     I 
answer,  because  the  ship  master,  the  wherryman,  and 
the  hackney  coachman,  have  never  been  deemed  the 
servants  of  the  hirer,  although  the  hirer  does  contract 
with  the  wherryman  and  the  coachman,  and  is  bound 
to  pay  them,  and  the  pay  is  not  for  the  use  of  the  boat, 
or  horses,  or  carriage  only,  but  also  for  the  personal 
service  of  the  man."    For  the  same  reason,  where  goods 
sold  and  not  paid  for  are  put  on  board  a  ship  chartered  by 
the  vendee,  they  are  still  in  transitu,  because  the  possession 
of  the  captain  is  that  of  the  ship-owner,  who  is  a  carrier, 
and  not  of  the  charterer,  who  in  such  a  case  is  vendee ; 
Gumey  v.  Behrend{a).     The  general  principle  is  that 
the  ship-owner  has,  in  the  ordinary  charter-party,  con- 
tracted with  the  charterer  that  the  ship  shall  proceed 
with  the  cargo  on  the  voyage  to  its  destination,  and 
there  deliver  the  cargo,  being  pud  the  stipulated  freight; 
and   in   all  that  is  done  by  the  captain  to  fulfil   that 
contract,  as    in    navigating    the    vessel,  carrying   and 
delivering  the  goods,  he  acts  as  servant  of  the  ship-owner. 
It  is  quite  consistent  with  this  that  the  master  may,  in 
other  matters,  act  as  agent  for  the  charterer;  and,  where 
there  is  notice  to  the  shipper  of  goods  in  a  general  ship  that 
there  b  a  charter  party  such  as  the  present,  it  may  be  that 
he  has  notice  that  the  contract  for  shipment  is  made  for 
the  charterer  and  not  for  the  shipowner ;  Marquand  v. 
Banner  (6),  Major  v.  White  (c).     But  in  this  case  the 
conversion  complained  of  was  done  by  the  captain  in 
the  delivering  the  goods  at  their  destination,  the  very 

(a)  3B.^  B.  622.  (6)  6  E,  ^  B.  232, 

(c)  7  C.  ^  P.  41. 


V. 

McKellab. 
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thing  which  the  ship-owner  had  contracted  to  do.  For  1857. 
a  misdeliyery  by  the  captain  the  ship-owner  is  liable;  schustke 
Ewbank  y.  Nutting  (a).  However,  in  the  present  case, 
McKellavy  by  his  letter  of  17th  August^  directed  Young 
to  withhold  the  goods ;  and,  even  if  the  charterers  were 
also  liable  for  that  conversion,  McKellar,  who  was  per- 
sonally a  party  to  it,  is  not  thereby  absolved. 

Bovill  and  Ckasbi/,  in  support  of  the  rule.  The 
plaintifis  had  no  right  to  stop  in  transitii.  [Lord  Camp- 
bell C.  J.  Though  a  notice  of  stoppage  in  transitii  was 
originally  given,  the  plaintiff's  counsel  now  rest  their 
case  on  their  right  to  the  property  never  having  passed 
from  them.]  The  particular  goods  were  appropriated 
to  ColeSi  Brothers,  by  the  assent  of  both  parties ;  that 
passed  the  property ;  Rohde  v.  Thwaites  (i).  Suppose 
a  rise  or  fall  in  price.  Coles,  Brothers,  would  have  had 
the  benefit  or  loss.  [Lord  Campbell  C.  J.  They  might 
have  it,  because  it  would  be  considered  in  the  damages 
in  an  action  for  not  transferring  the  goods  on  payment 
of  the  price  and  commission ;  but  they  could  not  have 
maintained  an  action  founded  on  the  right  of  property. 
It  may  be  that  their  right  was  to  have  these  particular 
goods,  and  these  only ;  but  that  is  by  no  means  con- 
clusive as  to  the  property.  They  might  have  jus  ad 
rem ;  they  had  not  jus  in  re.  Erie  J.  On  the  bank- 
ruptcy of  Barton,  Irlam  ^  Higginson  some  years  ago  at 
Liverpool,  every  variety  of  such  cases  was  considered, 
both  in  law  and  equity  (c).     Do  not  the  cases  arising 

(a)  7  Com,  B.  197,  (6)  6  B.  ^  C,  388. 

(c)  See  Turnery.  Trusteet  of  the  Liverpool  DoekM,  6  Exeh,  543.  Fan 
CoMteelv.  Booker,  2  Exch.  691.  Both  of  these  actions  were  brought  by 
orders  from  Chancery  ;  but  the  suits  in  equity,  out  of  which  they  arose,  do 
not  appear  to  have  been  reported. 


McKellab. 
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1857.        out  of  tb&t  bankruptcy  (of  which  some  have  been  cited 
ScHr8TER~  ^^^  *^®  plaintiflfe)  establish  that  the  property  remains  in 
the  commission  merchant  till  there  is  a  delivery  by  him ; 
and  that  a  shipment  is  not  a  delivery  unless  made  animo 
transferendi  ?]     In  this  case  Coks,  Brothers^  were  per- 
mitted by  the  plaintiffs  to  engage  the  freight  room  in 
their  own  names^  and  to  ship  the  goods  in  their  own 
names.     [J?r/e  J.     On  the  contrary,  the  shipment  was 
made  under  a  maters  receipt,  in  which  the  name  of 
CokSf  Brothers,  was  not  mentioned;  and  the  object  of 
doing  so  was  to  preserve  to  the  plaintifis  their  controul 
over  the  property.     Lord  Campbell  C.  J,     And  is  it  not 
to  be  taken,  as  established  by  cases,  that,  by  usage,  the 
bills  of  lading  ought  not  to  be  signed  until  the  mate's 
receipt  is  given  up  ?]     In  all  the  cases  on  the  subject, 
the  mate's  receipt  named  the  shipper.     In  the  present 
case  the  mate's  receipt  is  in  blank.     [Blackburn.     In 
Craven  v.  Bi/der  (a)  Gibbs  C.  J.  said  that  the  particular 
form  of  the  receipt  was  not  material.]  The  only  question 
left  to  the  jury  was  as  to  the  issuing  of  the  bill  of  lading. 
That  was  the  act  of  the  ship's  brokers,  over  whom  neither 
of  the  defendants  had  any  controul,  and  for  whose  acts 
they  are  not  responsible.     The  charter  party  has  the 
effect  of  shewing  that  the  defendant  McKellar,  at  all 
events,  was  not  responsible  for  the  issuing  of  the  bill  of 
lading ;  Marquand  v.  Banner  (ft),  Colvin  v.  Newberry  (c\ 
James  v.  Janes  {d)y  Mackenzie  v.  Bowe  {e\    Abbott  On 
Skipping  (Part  i.  ch.  i.  s.  12  &c.  p.  19,  5th  ed. ;  s.  8.  p. 

31.  lOlh  ed.). 

Cur.  adv.  vult. 

(a)  6  Taunt.  433.  (6)  6  E,  ^  B.  232. 

(c)  \  Ci,  ^  F.  283,  in  Dom.  Proc.,  affirming  the  jadgment  of  Ezch. 
Cb.,  in  Newberry  v.  Cohin,  7  Binp.  190;  ^S^.  C,  1  Cr.  ^  J.  192;  which 
reversed  the  jadgment  of  K.  B.  in  Cofoin  v.  Sewberry,  B  B.  ^  C,  166. 

(d)  3  E$p.  27.  (e)  2  Camp,  482. 
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Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term        IB57. 
(June  2d),  delivered  the  judgment  of  the  Court  Schustb* 

We  are  of  opinion  that  the  verdict  ought  to  stand  for  h^j^bi^i^^h, 
the  plaintiffs  on  the  count  which  charges  that  their  goods 
were  unlawfully  converted  by  the  defendants.  We  are 
clearly  of  opinion  that  the  property  in  the  spelter  was 
in  the  plaintifl^,  and  was  never  transferred  to  Coks, 
Brothers.  They  purchased  the  spelter  from  the  mer- 
chant at  Hamburgh,  with  the  view  of  transferring  it  to 
Coks,  Brothers;  and  their  profit  was  to  be  a  commission 
on  the  price  paid  for  it :  but  they  purchased  it  in  their 
own  names ;  they  paid  for  it  with  their  own  money ; 
they  received  it  under  a  bill  of  lading  making  it 
deliverable  to  their  own  order ;  it  was  warehoused  in 
their  own  names  in  the  port  of  London ;  and  the  inten- 
tion of  the  parties  was  that  it  should  remain  the  property 
of  the  plaintifis  till,  according  to  the  usual  course  of 
dealing,  they  received  the  price  of  it  from  Coks,  Brothers^ 
by  the  redemption  of  the  mate's  receipt  They  gave 
a  delivery  order  to  a  lighterman  employed  by  Coks, 
Brothers,  but  with  instructions  that  the  lighterman 
should  bring  back  to  them  the  mate's  receipt,  which 
represented  the  spelter;  and  Coks,  Brothers,  knew  full 
well  that,  until  they  redeemed  the  mate's  receipt,  they 
had  no  property  in  the  spelter,  and  no  right  to  obtain 
a  bill  of  lading  for  it.  They  were  well  aware  that  in 
obtaining  a  bill  of  lading  without  the  mate's  receipt  they 
committed  a  gross  fraud.  They  thereby  acquired  the 
power  of  giving  a  right,  as  against  the  ship-owner  or 
charterer,  to  a  bona  fide  assignee  of  the  bill  of  lading 
for  value;  but  they  acquired  no  right  as  against  the 
plaintiff  in  whom  the  property  was  still  vested.    The 

VOL.  vn.  3  a  b.  &  d« 
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1857.  property  therefore  remained  in  the  plaintiffi  when  the 
ScHcsTwi  spelter  was  stored  at  CalciUta,  contrary  to  their  orders, 
McKelulr.  *"^  when  it  was  delivered  to  TTie  Oriental  Compcmy  as 
assignees  of  the  bill  of  lading.  We  hare  therefore  to 
inquire  whether  the  plain  tifis  have  done,  or  omitted  to 
do>  any  thing  to  prevent  them  from  insisting  upon  their 
title.  This  depends  mainly  upon  the  question  left  to 
the  jury.  Whether,  according  to  the  usage  of  trade, 
under  the  circumstances  proved,  the  master  of  the  ship 
was  justified  in  signing  and  delivering  the  bill  of  lading 
to  Coksy  Brothers^  without  the  mate's  receipt  If  he 
was,  the  plaintiffs,  having,  by  their  improper  conduct  or 
laches,  induced  the  master,  and,  through  him,  the  owner, 
or  charterer  of  the  ship,  to  incur  a  liability  to  another, 
could  not  avail  themselves  of  their  legal  rights.  But 
the  jury  found  that  question  in  favour  of  the  plaintifis^ 
and  we  think  on  satisfactory  evidence.  It  was  admitted 
that,  if  the  master  and  the  brokers  employed  to  super- 
intend the  loading  of  the  ship  had  known  that  there 
was  a  mate's  receipt,  it  would  have  been  their  duty  to 
have  required  the  production  of  it,  and  to  have  attached 
it  to  the  bill  of  lading.  Their  knowledge  of  it  might 
well  have  been  presumed,  and  was  not  negatived  by 
any  evidence.  Again,  it  is  difficult  to  impute  laches  to 
the  plaintiffs;  for  they  made  application  to  ColeSy  Bratheny 
to  redeem  the  mate's  receipt;  and,  while  this  document 
remained  in  their  possession,  they  had  every  reason  to 
believe  that  they  were  secure.  The  bill  of  lading  was 
dated  the  1 6th  of  May^  before  the  spelter  was  actually 
loaded  in  the  ship.  It  would  have  been  signed  in  a  day 
or  two  after,  but  for  a  difficulty  as  to  the  number  of  the 
packages;  and  it  must  have  been  signed  before  the  3d 
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of  June^  the  day  when  it  was  assigned  to  The  Oriental       1857. 
Company.    The  subsequent  delay  in  making  the  demand      Schuster 
on  the  defendants  could  not  in  any  respect  prejudice    j^cKeVxab. 
them :  and  there  is  no  ground  whatever  for  the  insinu- 
ation that  the  plaintiffs  gave  credit  to  Coles,  Brothers, 
and  were  only  induced  to  set  up  their  claim  upon  the 
defendants  by  their  failure. 

We  have  therefore  only  further  to  consider  whether 
the  action  has  been  brought  against  the  proper  parties. 
As  far  as  Young  the  master  is  concerned,  we  were  rather 
at  a  loss  to  understand  on  what  his  defence  rested, 
assuming  that  there  had  been  a  wrongful  conversion  of 
the  spelter,  for  which  the  plaintiffs  were  entitled  to  sue. 
We  were  told  that  the  mere  signing  of  the  bill  of  lading 
operated  nothing,  and  that  it  was  delivered  out  to  Coles, 
Brothers,  by  the  brokers ;  but  the  master  signed  it  that 
it  might  be  delivered  to  Coles,  Brothers;  he  actually  had 
possession  of  the  spelter  on  board  his  ships;  and,  after  a 
demand  of  it  from  him  by  the  plaintiffs,  he  delivered  it 
to  The  Oriental  Company  at  Calcutta.  A  more  difficult 
question  arises  with  respect  to  the  liability  of  McKellar, 
the  owner  of  the  ship ;  and,  if  this  had  been  a  demand 
upon  him  by  any  one  claiming  under  a  bill  of  lading 
signed  by  the  master,  we  should  have  been  strongly 
inclined  to  hold  that  he  was  not  liable.  The  ship  had 
been  chartered  by  him  to  Van  Notten  8f  Co.  for  the 
voyage  from  London  to  Calcutta  for  a  lump  sum  of 
1800/. ;  evidently  to  be  put  up  by  the  charterers  as  a 
general  ship,  with  a  stipulation  as  to  the  master  signing 
bills  of  lading  for  the  benefit  of  the  charterers.  The 
master  and  crew  were  employed  and  paid  by  the  owner: 
and  this  certainly  cannot  be  considered  locatio  navis,  a 

3  A  2 
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18/>7.        demise  of  the  ship  itself  with  its  furniture  and  apparel; 
Schuster"  ^^  amounts  to   locatio  navis  et   operarum  magistri    et 
McKiLLAR.    nauticorum,  a  demise  of  the  ship  in  a  state  fit  for  mer- 
cantile adventure^  which  is  to  be  distingubhed  from  the 
locatio  operis  vehendarum  mercium^  a  contract  for  the 
carriage  of  the  merchant's  goods  in  the  owner^s  ship 
and  by  his  servants,  where  the  owner  has  all  the  respon* 
sibility  of  a  carrier  of  the  goods.      Notwithstanding 
some  early  conflicting  decisions,  it  seems  now  settled 
by  a  numerous  class  of  cases,  from  Newberry  ▼•  Cobrim  (a) 
to  Marquand  v.  Banner  (b\  that,  where  there  is  a  hiring 
of  the  ship  according  to  the  second  form  above  specified, 
with  the  intention  that  the  charterer  shall  employ  the 
ship  as   a   general  ship  for  his  own  profit,  when  the 
master  signs  bills  of  lading  he  does  so  as  the  agent  of 
the  charterer,  not  of  the  owner.     But  still,  the  owner 
being  in  possession  of  the  ship  by  his  master  and  crew, 
he  has  rights  in  respect  of  this  possession,  as  to  claim 
a  lien  on  goods  on  board  for  freight  due  to  him;  and  he 
is  liable  for  the  acts  and  negligence  of  the  master  as 
master,   irrespective  of  the  contracts  entered   into  by 
the  master  with  the  shippers  of  goods,  as  agent  for  the 
charterer.     Thus  the  owner,  although  the  ship  be  so 
chartered,  is  clearly  liable  for  a  collision  arising  from 
the  improper  management  of  the  ship,  and  for  what 
the  master  does  within  the  scope  of  his  general  authority 
as  master,  which  cannot  be  ascribed  to  his  agency  for 
the  charterer.     Here  the  plaintifls  do  not  claim  under 
any  bill  of  lading;  and  they  could  not  sue  Van  NoiUn 
§•  Co.y  the  charterers,  for  the  act  of  the  master  in  the 

(a)  7  Bing  190.     See  Colvin  w.  Ntwbtrry,  1  CI.  ^  F,  283. 
(6)  6  E,^  B.  232. 
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unlawful  coDversion  of  the  spelter  at  Calcutta ;  for  this 
act  was  in  no  respect  for  the  benefit  of  the  charterers^ 
and  can  in  no  respect  be  considered  authorized  by  them. 
But  in  the  present  case  the  liability  of  McKellar^  the 
owner,  appears  to  be  placed  beyond  all  doubt  by  his 
letter  of  17th  August^  directing  the  master  not  to  give 
up  the  spelter  to  the  plaintifis,  who  claimed  it  under  the 
mate's  receipt,  but  to  store  it  at  Calcutta,  The  con- 
version therefore  was  under  his  own  express  personal 

order. 

Rule  discharged. 
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SCHr8TER 

HcKelulb. 


George    Hinton    Bovill    against   Thomas 
Michael  Keyworth  and  Charles  Seely. 


May  28th. 


nnHE  declaration  alleged:    that  the  plaintiff  was  the  A  patentee, 
first  and  true  inventor  of  a  new  manufacture:  that  cation, claimed, 

•     ,  r»**A*'  *•  rj.*M  his  inven- 

is  to  say,  of  "  certam  improvements  in  manufactunng  ^ion,  exhaust- 
wheat  and  other  grain  into  meal  and  flour :"  and  that  Itfne'^s^ the 
Her  Majesty,  by  Her  letters  patent  under  the  Great  f^J  *h'^^^^''° 
Seal,  ffranted  to  the  plaintiff  and  his  assigns  the  sole  tweenthe 

^   ^    "  *  ^  ^  ^      ennding  sur- 

privilege   to   make,   use,   exercise   and   vend   the   said  faces,  ly  a 

blast  of  air ; 
being  a  com* 
bination  of  a  blast  and  an  exhaust  applied  to  the  working  of  a  mill.  The  claim  was  not 
restricted  to  any  particular  mode  of  creating  or  applying  the  blast  of  air,  nor  to  any  par- 
ticular mode  of  producing  the  exhaust ;  and  both  blast  and  ezhanst  had  previously  been 
oied  separately  in  working  mills.  Held :  that  the  inyention  of  this  combination  and 
application  of  a  blast  and  an  exhaust  might  be  made  the  subject  of  a  patent. 

From  the  general  description,  it  appeared  that  the  upper  stone  was  fixed  and  the  lower 
stone  was  made  to  rotate ;  and  some  advantages  were  pointed  out  as  resulting  from  this 
arrangement.  Qvart,  whether,  according  to  the  true  construction  of  the  specification,  the 
claim  should  be  limited  to  the  application  of  a  combination  of  a  blast  and  an  exhaust  with  a 
mill  in  which  only  the  lower  stone  rotates  ? 

But,  Held  that,  if  the  claim  be  so  limited,  the  use  of  a  new  part  of  the  combination,  viz. 
a  combination  of  blast  and  exhaust,  thouffh  in  connection  with  a  mill  in  which  the  upper  stone 
does  rotate,  may  be  an  infringement  of  3ie  patent. 
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1857.  invention  within  England  and  Tf^alea  and  Berwick  upon 
BoYiLL  Ttoeedf  for  the  term  of  fourteen  years  from  5th  Jvme 
Ketwobth.  ^849,  subject  to  the  usual  condition  requiring  the 
enrolment  of  a  specification  of  the  invention.  The 
declaration  then  averred  that  a  specification  had  been 
enrolled,  and  that,  pursuant  to  the  statute  &c,  a  dis- 
claimer and  memorandum  of  alteration  in  writing  had, 
by  leave  of  the  Attorney  General,  been  entered  and 
enrolled;  and  that  the  defendants  had  afterwards 
infiinged  the  patent  right. 

The  defendants  pleaded : 

First ;  Not  guilty. 

Secondly ;  That  the  plaintiff  was  not  the  first  and 
true  inventor. 

Thirdly ;  That  the  invention  was  not  new  at  the  date 
of  the  patent. 

Fourthly ;  That  the  invention  was  not  a  new  manu- 
facture. 

Fifthly ;  Non  concessit 

Sixthly ;  That  the  plaintiff  had  not  caused  to  be 
enrolled  any  instrument  in  writing,  under  bis  hand  and 
seal,  particularly  describing  the  nature  of  his  invention, 
and  in  what  manner  it  was  to  be  performed. 

Seventhly ;  That  the  plaintiff  did  not  enter  such 
disclaimer  and  memorandum  of  alteration  as  alleged. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  Sittings  after  Trinity  Term  1856,  the  plaintiff 
gave  in  evidence  his  specification,  enrolled  5th  December 
1849,  and  also  a  disclaimer  and  memorandum  of  alter- 
ation, ^entered,  filed  and  enrolled  1st  May  1855;  by 
which  latter  he  disclaimed  the  first  part  of  the  invention 
described  and  claimed  in  the  specification,  and  altered 
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the  specification  so  as  to  claim  only  the  undisclaimed       1857. 
parts  of  the  invention.  Iovill 

The  specification,  as  altered  by  the  disclaimer  and    ^^^J^ 
memorandum  of  alteration,  described  the  invention  as 
follows  (a). 

**In  compliance  with  the  said  proviso,  I,  the  said 
George  Hinton  Bovill,  do  hereby  declare  the  nature  of 
my  said  invention,  and  the  manner  in  which  the  same 
is  to  be  performed,  are  particularly  described  and  ascer- 
tained in  and  by  the  following  statement  thereof,  refer- 
ence being  had  to  the  drawings  hereunto  annexed,  and 
to  the  figures  and  letters  marked  thereon,  that  is  to 
say:— 

' ^ Tho  firot  part  of- my  Invention  oonoioto  in^making 
the  bod-or  under  otono-fotatoiBotOQd  of  tho-uppor  ono| 
oo  horotoforo  praotiood.  Sooondly;  Firstly^  in  an  ar- 
rangement for  ventilating  the  grindiug  surfaces  of  mill- 
stones, and  the  introduction  of  air  through  the  top  stone 
(when  fixed)  either  by  blowing  or  exhaustion.  Tbirdlyy 
Secondly,  in  exhausting  the  air  from  the  cases  of  mill- 
stones, combined  with  the  application  of  a  blast  to  the 
grinding  surfaces.  Fourthly;  Thirdly,  in  separating  the 
stive  or  dust  of  flour  from  the  air,  when  exhaustion  or 
blast  is  employed  to  facilitate  grinding,  and  preventing 
the  dust  and  waste  in  the  mill. 

"  And  in  order  that  my  invention  may  be  fully  under- 
stood, I  will  proceed  to  describe  the  same.  Drawing  A 
is  a  transverse  section  of  a  pair  of  millstones,  with  the 
air  blast  applied,  as  formerly  patented  by  me,  shewing 
the  top  stone,  A,  a  fixture,  and  the  bottom  stone,  B, 
hung  firmly  in  a  cast-iron  dish  C  to  the  driving  spindle 

(a)  The  parts  strack  through  in  the  following  copy  were  disclaimed ;  and 
the  words  in  italics  were  introduced  by  the  disclaimer  and  memorandum  of 
alteration. 
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1857.  D,  which  works  through  a  deep  collar  bearing  in  the 
BoYiLL  cross  stay  E,  fixed  to  the  hurst.  The  spindle,  with  the 
KsrvroBTH.  ^^^  Stone  hung  upon  it,  is  raised  or  lowered  in  the 
ordinary  manner.  F,  air  tight  covering  to  eye  of  stone, 
through  which  the  feed  tube  G  works.  H,  air  pipe 
from  blowing  machine,  from  which  the  supply  of  air  is 
regulated  by  the  valve  L  When  the  stones  are  set  to 
work,  it  is  first  necessary  to  adjust  the  lower  stone 
perfectly  true  and  level,  and  then  to  lay  the  top  stone 
down  upon  it  face  to  face ;  the  top  one  is  then  to  be 
secured  by  the  set  screws  a,  a,  a,  a,  to  the  hurst  brackets 
by  b ;  the  miller  then  lowers  the  bed  stone  as  required 
for  the  operation  of  grinding;  the  grinding  surfaces 
being  perfectly  true  to  each  other,  can  never  come  in 
contact,  when  the  bed  stone  has  been  lowered  in  the 
slightest  degree  from  the  upper  one;  and  the  injuiy 
caused  by  the  running  stone  rolling  upon  the  other, 
and  destroying  the  grinding  faces  when  short  of  feed 
on  the  old  system,  is  entirely  avoided ;  the  delivery  of 
the  meal  from  between  the  stones  by  the  centrifrigal 
action  is  much  quicker ;  the  com  and  meal  being  upon 
the  revolving  stone  are  actuated  outwards  more  rapidly 
than  if  rubbed  outwards  by  the  furrows  of  the  top  stone, 
as  heretofore  practised. 

^^ThoDrawingo  ohcw  o  oombination  of  other  poitp'of 
my  Invention  hcrcaftoF-doooribcd}  but  thio  port  of  my 
Invention  may  bo  applied  to  otonoo  worked  with- a 
eurront  of  aiF-obtainGd  by  a  blaot  or  OKhauotioni  of^ 
when  worked  without  wind; — in  the  ordinofy  monnCT. 
I  may  hero-romork}  that  I  am  aware  that  it  hao-boforo 
been  tried  to  rotate  the  lower  as  woU-os  the  uppof 
otono  for  oolour  millo;  but  whioh  I  do  not  oloim  oo  my 
Jnvcntieft. 


h&etJiTgS. 
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«*  The  seeefid  first  part  of  my  invention  consists  in  1 857. 
introducing  air  pipes  into  the  top  milbtone,  so  as  to  Bovill 
more  freely  ventilate  the  grinding  surfaces  when  currents  kbtwobth. 
of  air  are  forced  or  exhausted  through  them.  In  the 
top  of  stone  A  are  placed  the  air  pipes  c,  c,  c,  Cy  which 
open  into  the  furrows  on  the  face  of  the  stone,  and  are 
led  away  to  the  eye  or  back  of  the  stone  where  the  air 
is  introduced*  These  pipes  I  prefer  to  have  of  about 
one  inch  in  diameter,  and  as  many  in  number  in  the 
furrows  in  the  stones,  so  as  to  give  a  free  ventilation  in 
addition  to  the  supply  of  air  down  the  master  line  from 
the  eye  of  the  stone.  I  am  aware  that  large  holes  have 
been  cut  out  in  the  runner  stone  and  trumpet-mouthed 
pipes  introduced  into  the  back  of  the  running  stone 
with  their  ends  terminating  at  the  point  of  the  master 
lines  in  the  eye  of  the  stone,  to  induce  air,  if  possible, 
so  as  to  pass  between  the  stones ;  but  it  will  be  seen 
these  differ  essentially  from  this  part  of  my  invention, 
and  have  only  been  applied  to  the  top  stone  when 
running ;  air  has  also  been  exhausted  down  through  the 
eye  of  the  top  stone  when  running,  and  between  the 
grinding  surfaces.  I  do  not  therefore  claim  the  prin- 
ciple except  when  worked  in  combination  with  a  fixed 
upper  stone. 

*'  In  carrying  out  the  ^Hfd  second  part  of  my  invention 
when  working  millstones  with  a  blast  of  air,  I  introduce 
a  pipe  to  the  millstone  case  from  a  fan  or  other  exhaust- 
ing machine,  so  as  to  carry  off  all  the  warm  dusty  air 
blown  through  between  the  stones  to  a  chamber,  as 
hereafter  described,  by  which  the  dust  in  the  mill  is 
avoided,  and  the  grinding  improved.  And  this  part  of 
my  invention  relates  only  to  sucking  away  the  plenum 
of  dusty   air  forced   through   the   stones,  and   not  to 
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1857.  employing  a  sufficient  exhausting  powier  to  induce  a 
""bovill  current  of  air  between  the  millstones  ¥rithout  a  blast, 
Kktwobth.    ^^  having  before  been  practised,  as  above  mentioned. 

*'The  leunh  third  part  of  my  invention  consists  in 
straining  the  stive  or  air,  which  is  surcharged  with  fine 
flour  through  suitable  porous  fabrics,  which  retain  the 
flour  and  allow  the  air  to  pass  through;  and  this  I 
accomplish  by  exhausting  the  air  from  the  millstone 
case,  or  other  closed  chamber  receiving  the  meal  from 
the  stones  by  means  of  a  fan  or  other  exhausting 
machinery,  and  blow  the  stive  so  exhausted  into  a 
chamber,  having  its  sides  and  top  formed  of  one  or  more 
thicknesses  of  suitable  porous  fabrics,  to  allow  the  air 
under  pressure  to  pass  out  deprived  of  the  flour  by 
means  of  this  filtration*  I  also  obtain  the  same  result 
by  placing  the  filtering  chamber  between  the  stone  case 
or  chamber  receiving  the  meal  and  dust  fix>m  the  stones 
and  the  exhausting  machine.  The  stive  or  dusty  air 
is  then  sucked  through  the  filtering  fabrics  instead  of 
being  blown  through,  and  the  air  passing  away  clean  as 
before. 

"  Having  now  described  the  nature  of  my  invention, 
and  the  manner  in  which  the  same  is  to  be  performed, 
I  would  remark,  that  I  do  not  confine  myself  to  the 
precise  details,  so  long  as  the  particular  character  of  my 
invention  be  retained.     But  what  I  claim  is, — 

^^  Firot)  making  iho  bed  otono-fotato  inotoad  of  tho 
top  ono;  QD  heretofore  prootioed. 

'^  Seoondly;  Firstly,  fixing  the  top  stone,  and  causing 
currents  of  air,  either  by  exhaustion  or  pressure  to  pass 
between  the  grinding  surfaces  of  millstones  when  the 
top  stone  is  so  fixed,  and  in  the  introduction  of  the 
ventilating  pipes  in  the  stones,  as  herein  described. 
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^'  Thirdly;  Secondly ^  in  exhausting  the  dusty  air  when        1857. 
the  same  has  been  blown  through  the  grinding  surfaces       Boyill 
of  the  millstones,   from  the  stone  cases  or  chambers    Kxtwobth. 
receiving  the  meal,  as  herein  described. 

**  And,  lastly,  I  claim  the  passing  of  the  dust  or  stive 
caused  in  the  process  of  grinding  through  suitable  porous 
fabrics,  by  which  the  flour  is  filtered  from  the  air,  as 
herein  described. 

*'In  witness  whereof,  I,  the  said  George  Hinton 
Bovill,  have  hereunto  set  my  hand  and  seal,  this  fifth 
day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-nine.** 

The  plaintiff  gave  the  usual  primd  face  evidence  in 
support  of  his  case  upon  each  of  the  issues.  And,  as 
to  the  infiringement,  it  was  proved  that  the  defendants 
had  made  and  used  a  flour  mill  in  which  a  blast  of  air 
was  introduced  into  the  centre  of  the  millstones,  so 
that  the  air  was  blown  fi*om  the  centre  and  between  the 
grinding  surfaces  of  the  stones  through  to  their  peri- 
pheries. This  mill  also  had  an  exhausting  apparatus, 
by  means  of  which  the  surplus  air  was  exhausted  from 
the  interior  of  the  case  surrounding  the  millstones. 
The  upper  stone  in  the  mill  of  the  defendants  rotated, 
the  lower  stone  being  fixed. 

On  the  part  of  the  defendants  it  was  proved  that  the 
working  of  millstones  with  a  blast  of  air,  introduced 
in  several  ways,  had  been  publickly  used  and  known 
before  the  date  of  the  plaintiff's  patent:  and  the 
specifications  of  patents  granted  to  the  plaintiff  and  to 
Robert  Gordon^  for  different  modes  of  effecting  that 
object,  were  given  in  evidence.  The  defendants  also 
proved  that  exhausting  the  air  from  millstone  cases, 
surrounding  the  peripheries  of  the  stones,  for  the  pur- 
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1957.        fom  of  Jimiiiug  a  current  of  «r  tfaroogh. 


BowiLL       tbe  giimliiig  MH&trs  of  wSBmaoa  firon  die  ejc  or 

2;^^Bn:    ^^o^''^   «>    ^   pcrxphoriei   of   tbe   stance  bad    been 

poblahed  and  oaed  befcce  die  dau  of  die  pUndrji 

potent:  and  die  sprrifintfioQ  of  a  prior  potent  granted 

to  jLB^yiaeiamf  fat  maeh  anapplicadaoof  an 


oridence  grren  of  a  combination  of  a  bbet  aod  an 
rrhanat  baring  been  applied  to  a  mill  hrbmginn  to 
Mr.  Jbfinbr  at  Gkugam  ;  upon  whicb  a  qoestion  of  fivt 
fior  tbe  jury  arose,  and  was  decided  in  fii:foar  of  die 
pbuntiC 

For  tbe  defimdants  it  was  contended  tbat  die  aecond 
part  of  tbe  inrention  chimed  by  tbe  plaintiflra  specie 
fication  (as  altered  bj  tbe  disclaimer)  was  dained  only 
as  app&able  to  a  mill  witb  a  fixed  upper  stooe ;  and 
tbat,  as  tbe  mill  of  tbe  defrodants  bad  not  a  fixed  upper 
stone,  tbey  bad  not  infringed  tbe  patent.  That,  if  die 
sperification  was  not  to  be  construed  so  as  to  confine 
tbe  second  daim  to  a  mill  in  wbicb  tbe  upper  stcKie 
was  fixed,  that  claim  would  extend  to  a  combination 
of  erery  practicable  mode  of  applying  a  blast  and  erery 
practicable  mode  of  applying  an  exbanst  to  a  miD,  if  any 
one  of  sncb  modes  of  applying  a  blast  be  used  together 
witb  any  one  of  socb  modes  of  ^plying  an  exbanst ;  and 
tbat  so  large  and  indefinite  a  claim  to  sncb  nnm^XHB 
combinations  was  not  a  claim  for  a  new  manofiKtnre 
wbicb  coold  be  made  tbe  subject  of  a  patent  witbin  tbe 
meaning  of  tbe  Statute  of  Monopolies:  and,  alsc^  tbat 
tbe  specification  bad  not  particularly  described  any 
manner  of  performing  tbe  second  part  of  tbe  inyention, 
and  bad  not  described  tbe  manner  of  performing  every 
combination  to  wbicb  tbe  second  claim  extended,  as 


T. 

Ketvorth. 
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required  by  the  proviso  in  the  patent ;  nor   had   it        i857. 
described  any  manner  of  new  manufacture.  Bovill 

The  Lord  Chief  Justice  reserved  these  objections  for 
the  opinion  of  the  Court  of  Queen's  Bench;  subject 
to  which  his  Lordship  left  the  case  to  the  jury ;  and 
they  gave  their  verdict  for  the  plaintiff  upon  each  of 
the  issues. 

In  Michaelmas  Term  1856,  Sir  A.  J.  E.  Cockburn, 
Attorney  General,  obtained  a  rule  Nisi  to  enter  a  verdict 
for  the  defendants,  or  for  entering  a  nonsuit,  or  for  a 
new  trial,  on  the  grounds :  **  That  fixing  the  upper 
millstone,  as  mentioned  in  the  plaintiff's  specification, 
was  an  essential  part  of  the  invention ;  and  that  the 
defendant  had  not  used  a  fixed  millstone,  and  had  not 
infiinged.  That  the  second  part  of  the  invention,  as 
described  in  the  specification,  could  not  be  made  the 
subject  of  a  patent;  and  the  specification  does  not 
describe  the  nature  or  manner  of  performing  any  new 
manufacture.  That  the  verdict  was  against  evidence 
with  respect  to  the  prior  use  of  the  alleged  invention." 
(And  on  another  ground,  not  material  to  the  points 
ultimately  decided.) 

In  last  Hilary  Term  (a), 

Knowksy  Watson  and  Denman  shewed  cause,  and 
Athertan,  Hindmarch  and  Manisty  were  heard  in  support 
of  the  rule. 

The  Court,  at  the  close  of  the  argument,  declared 
their  opinion  that  the  rule  could  not  be  supported  on 
the  ground  that  the  verdict  was  against  the  evidence. 
On  the  other  points,  they  took  time  for  consideration ;  and 

{a)  Janwtfy  14tb  and  ISth.  Before  Lord  Campbett  C.  J.,  Cokndg*^ 
Wigktman  and  Erh  Js.  CoUridgt  J.  left  the  Court  towards  the  close  of 
the  argument  on  the  second  daj. 
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1857.       afterwards  tbey  directed  that  the  case  shoukl  be  reaigned 

3^^^       bj  one  coonael  on  each  side,  and  caDed  their  attention 

Kktw'oeth     ^  ^  recent  jodgment  of  this   Coort   in  UmUt  ▼. 

Leather  (a).      On    an    earlier    day    in    the    present 

Term(*), 

KnawleM  shewed  cause  against  the  rule,  and  AtherUm 
was  heard  in  sopport  of  it. 

The  following  authorities  were  referred  to,  besides 
Litter  v.  Ijeatlier  (a) :  Kay  v.  Marshall  {c)j  Smith  ▼. 
London  and  North  Western  Railway  Company  {d)^  Barber 
V.  Grace  (e\  Homblower  v.  Boulton  {ff\  Boulton  ▼. 
BuU  (A),  Carpenter  ▼-  Smith  (i),  NeHson  v.  Harford  (A), 
Sellers  v.  Dickinson  {l\  Newton  v.  Grand  Junction  Rail-- 
way  Company  (m). 

The  course   of  the   arguments  will    be    sufficiently 

collected  from  the  statement  of  the  points  taken  at  Nisi 

priusy  the  grounds  of  the  rule,  and  the  judgment  of  the 

Court 

Cur.  adv.  vulL 

Lord  Campbell  (3.  J.  now  delivered  the  judgment 
of  the  Court 

(a)  April  37tb,  1857.  The  judgment  having  been  given  for  dis- 
charging the  rule  obtained  by  the  defendant,  the  defendant  appealed 
to  the  Exchequer  Chamber.  The  judgment  of  the  Queen*s  Bench  was 
affirmed,  23  Feb,  1858.  The  proceedings  in  both  Courts  will  be  re- 
ported together.     See  post,  Hilary  Vacation^  1858. 

(6)  May  23d.  Before  Lord  Campbell  C.  J.,  Coleridge^  Wigktnutn  and 
Erlt  Js. 

(c)  8  a  fi-  Fin.  245.  {d^  2  E.  ^  B.  69. 

(0  1  Exch,  339.  ig)  ST.  R.  95. 

(h)  2  H,  BL  463.  (0  9  M.  ^  W.  300. 

(A)  B  M.^  W.  806.  (0  5  Exch.  312. 

(m)  5  Exeh,  331  (note). 
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We  are  of  opinion  that  the  objections  to  the  validity        1857. 
of  this  patent  cannot  be  supported.  bovill 

The  whole  of  the  plaintiflTs  process,  if  the  combi-  ket^orth. 
nation  be  new,  is  certainly  the  subject  of  a  patent; 
and  so  would  the  part  No.  2,  if  taken  separately,  for 
"  exhausting  the  air  from  the  cases  of  millstones,  com** 
bined  with  the  application  of  a  blast  to  the  grinding 
surfaces,"  as  they  introduce  very  important  "  improve- 
ments in  manufacturing  wheat  and  other  grain  into 
meal  and  flour.**  The  combination  of  the  exhaust  with 
the  blast,  so  as  to  carry  off  the  warm  dusty  air  blown 
through  between  the  stones  to  a  chamber  above,  while 
the  pure  flour,  in  a  dry  condition,  without  the  stive, 
descends  into  a  chamber  below,  added  to  the  quantity 
and  improved  the  quality  of  the  flour  produced  in 
grinding:  and  its  effect  was  highly  favourable  to  the 
health  and  comfort  of  the  men  employed  in  the 
operation. 

Still,  if  the  specification  does  not  point  out  the  mode 
by  which  this  part  of  the  process  (No.  2)  is  to  be  con- 
ducted, so  as  to  accomplish  the  object  in  view,  it  would 
be  the  statement  of  a  principle  only,  and  the  patent 
would  be  invalid.  But  we  are  of  opinion  that  the 
specification  on  the  face  of  it  cannot  (as  contended)  be 
pronounced,  in  point  of  law,  to  be  bad  in  this  respect : 
and  we  are  of  opinion  that  the  evidence  adduced  at  the 
trial  shews  it  to  be  quite  sufficient.  The  specification 
says:  "In  carrying  out  the  second  part  of  my  invention 
when  working  millstones  with  a  blast  of  air,  I  introduce 
a  pipe  to  the  millstone  case  from  a  fan  or  other  ex- 
hausting machine,  so  as  to  carry  off  all  the  warm  dusty 
air  blown  through  between  the  stones  to  a  chamber,  as 
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1857.  hereafter  described."  "And  this  part  of  my  invention 
BoviLL  relates  only  to  sucking  away  the  plenum  of  dusty  air 
Kktwobth.  forced  through  the  stones,  and  not  to  employing  a 
suflScient  exhausting  power  to  induce  a  current  of  air 
between  the  millstones  without  a  blast"  The  exhaust 
produced  by  the  pipe  and  £m  is  to  be  proportioned  to 
the  plenum  caused  by  the  blast,  taking  care  not  to 
produce  the  inconvenient  current  of  air,  against  which 
a  caution  is  given.  How  can  a  Judge  take  upon 
himself  to  say  that  this  may  not  be  enough  to  enable  a 
workman  of  competent  skill  to  construct  the  machinery  ? 
According  to  the  evidence,  the  specification  was  abund- 
antly sufficient  for  this  purpose ;  and  therefore  it  could 
be  no  more  necessary  in  the  specification  to  explain  the 
details,  by  which  the  pipe  and  fan  were  to  be  employed 
to  create  and  to  regulate  the  exhaust,  than  to  describe  how 
the  millstone  case  or  the  stones  themselves  were  to  be 
fashioned.  The  learned  counsel  for  the  defendants, 
after  being  familiarly  acquainted  with  the  manner  in 
which  this  part  of  the  process  is  conducted,  being  asked 
to  suggest  the  fit  language  to  be  employed  to  instruct 
the  workman  how  to  adjust  the  exhaust  so  as  properly 
to  suck  away  the  plenum,  that  the  stive  may  be  dis- 
charged into  the  chamber  above,  were  unable  to  devise 
any  improvement  upon  the  specification. 

Therefore,  the  plain  tifi^  being  now  allowed  to  be  the 
inventor,  the  jury  being  in  our  opinion  fully  justified  in 
finding  that  the  process  had  not  been  publickly  prac- 
tised at  Glasgow  before  the  date  of  the  patent,  and  the 
specification  being  sufficient,  the  patent  is  valid:  and 
we  have  only  to  consider  whether  there  has  been  an 
actionable  infiringement  of  it  by  the  defendants  using 


▼. 

Keyworth. 
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the   exhaust  and   the   blast  in   the  manner  described        1857. 
(No.  2),  in  a  mill  in  which  the  upper  stone  rotated  and       g^jvu,^ 
the  nether  stone  was  fixed. 

The  plaintiff  contends  that  his  patent,  as  explained 
bj  the  specification,  was  originally  for  four  separate  and 
independent  inventions,  and  that  No.  2,  in  the  amended 
specification,  must  be  considered  a  separate  and  indepen- 
dent invention  as  if  the  patent  had  been  granted  for  this 
alone.     The  defendants  contend,  on  the  contrary,  that 
the    patent    was  granted  for  one   process  comprising 
several  successive  and  connected  parts,  the  use  of  fixed 
upper  millstones  being  one  of  them.     We  do  not  think 
it  necessary  to  try  to  reconcile  the  different  parts  of  the 
specification   (which  are  somewhat  conflicting),  or   to 
give  any  positive  opinion  upon  this  question ;  for,  sup* 
posing  the  patent  to  be  for  a  combination,  consisting  of 
several  parts  for  one  process,  we  are  of  opinion  that  the 
defendants  are  liable  in  this  action  for  having  used  a 
material  part  of  the  process  which  was  new  for  the  same 
purpose  as  that  mentioned  in  the  specification,  although 
they  did  not  at  the  same  time  use  all  the  parts  of  the 
process  as  specified.     The  defendants  admit  that  they 
used  the  part  of  the  process  No.  2,  as  described  in  the 
amended  specification ;    and   they  rest    their    defence 
upon  the  fact  that  they  did  so  only  in  a  mill  with  a 
rotating  upper  millstone.     But,  if  the  fixed  upper  mill- 
stone were  clearly  described  by  the  plaintiff,  in    the 
statement  and  diagram  to  be  found  in  his  specification, 
as  part  of  the  combination  for  which  he  took  out  his 
patent,  as  No.  2  is  a  material  part  of  the  combination 
and  was  new,  we  are  of  opinion  that  they  cannot  law- 
fully  use  No.  2  for  the  same  purpose  by  substituting  a 
VOL.   VII.  3  b  e.   &  b. 
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rotating  upper  millstone  for  a  fixed  upper  millstone^ 
or  by  resorting  to  any  other  equivalent  for  any  other 
separate  part  of  the  process  specified.  This  case  seems 
to  us  to  be  governed  by  Lister  v.  Leatlier  (a),  and  the 
authorities  which  in  that  case  we  fiilly  commented  upon : 
and  therefore  that  there  ought  to  be  judgment  tat  the 
plaintiff. 

Rule  dischaiged. 


(a)  See  note  (a),  ante,  p.  734. 


Thurtday, 
May  28th. 


Thomas  De  la  Rub,  Warren  De  la  Rub, 
Jonah  Nathan  and  William  Frederick  De 
LA  Rue  against  John  Dickenson,  Charles 
Longman,  Frederick  William  Pratt  Barlow 
and  John  Evans. 


In  an  action      ^H£  declaration  alleged   that  Edwin  Hill  and   the 

for  the  in*  J. 

fringement  of  plaintiff  Warren  De  la  Rue  were  the  true  and  first 

question  of       inventors  of  a  new  manufacture,  that  is  to  say,  **  Im- 
©"rnofSTfor*     provemcnts  in  the  manufacture  of  envelopes;'*  and  that 

the  jory  and 

not  the  Judge, 

although  there  be  no  question  with  respect  to  whether  the  defendant   has  or  hat  not 

used  the  particular  machine  or  process  which  is  alWed  to  be  an  infringement. 

The  specification  of  a  patent  for  an  invention  or  *<  improvements  in  the  mannfactore  of 
envelopes"  described  a  machine  in  which  a  piece  of  paper  was  held  upon  a  platfonn,  whilst 
the  flaps  of  the  envelope  were  folded,  and  concluded  by  claiming  *<  the  so  ammgiog 
machinery  that  the  flaps  of  envelopes  may  be  folded  thereby  as  herein  described."  fi(eld : 
that  a  machine  in  whicn  the  flaps  of  an  envelope  were  folded  might  be  an  infringement  of 
the  patent,  although  the  envelope  was  not  held  down  during  the  operation  of  folding. 

The  specification  of  a  patent  for  an  invention  with  a  similar  title  described  and  claimed 
*'  the  application  of  gum  or  cement  to  tho  flaps  of  envelopes  by  apparatus  acting  in  the 
manner  of  surface  pnnting."  Held :  that  an  apparatus  for  applying  the  gum  mi^t  be  an 
infringement,  although  it  acted  only  in  part  in  the  manner  of  sunace  printing  according 
to  the  description  contained  in  the  specification. 
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Her  Majesty,  by  Her  letters  patent  under  the  Great  i857. 
Seal,  granted  unto  the  said  Edwin  Hill  and  fFarren  De  "JdblIrub" 
la  Rue,  their  executors,  administrators  and  assigns,  the  dhj^bhsoh. 
sole  privilege  to  make,  use,  exercise  and  vend  their 
invention  within  England  for  the  term  of  fourteen  years, 
from  the  17th  March  1845,  subject  to  a  condition  that 
the  patentees  should,  within  six  months,  cause  to  be 
enrolled  in  Chancery  an  instrument  in  writing  under 
their  or  one  of  their  hands  and  seals,  particularly 
describing  the  nature  of  the  invention,  and  in  what 
manner  it  was  to  be  performed.  The  declaration  then 
alleged  the  performance  of  this  condition.  The  decla- 
ration further  alleged  that  the  plaintiff  Warren  De  la 
Rue  was  the  true  and  first  inventor  of  a  certain  other 
new  manufacture,  that  is  to  say,  **  Improvements  in  the 
manufacture  of  envelopes;'?  and  that  Her  Majesty,  by 
other  letters  patent  under  the  Great  Seal,  granted  unto 
Warren  De  la  Rue,  hb  executors,  &c.,  the  sole  privilege 
to  make,  use,  exercise  and  vend  his  invention  within 
England  for  the  term  of  fourteen  years  from  the  19th 
day  of  December  1849,  subject  to  a  condition  that  the 
patentee  should,  within  six  months,  cause  to  be  enrolled 
in  Chancery  an  instrument  in  writing,  under  his  hand 
and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  invention  and  in  what  manner  it  was 
to  be  performed.  The  declaration  then  alleged  the 
performance  of  this  condition  by  the  patentee.  That 
afterwards,  and  before  the  committing  of  the  grievances 
by  the  defendants,  by  virtue  of  certain  indentures  of 
assignment,  the  said  letters  patent  firstly  and  secondly 
hereinbefore  mentioned,  and  the  exclusive  right  and 
enjoyment  of  the  inventions  therein  mentioned,  and  all 
the  benefits  and  advantages  thereof,  became  and  were, 
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[357^  and  still  are,  vested  in  the  plain tifis  and  the  defendants, 
Dk  la  Rui  d'M'ing  the  said  term  of  fourteen  years  by  the  said 
letters  patent  respectirely  granted.  And  defeodants, 
after  the  making  of  the  said  several  indentures  herein- 
before mentioned,  and  the  exclusive  privileges  becoming 
vested  in  the  plaintiiis,  did  infringe  the  said  patent  rights 
and  exclusive  privileges  so  vested  in  the  plaintifis. 

Pleas  by  all  the  defendants.  I.  Not  guilty ;  2.  That 
Hill  and  IV.  De  la  Rue  were  not  the  true  and  first 
inventors  of  the  invention  in  the  declaration  firstly 
mentioned ;  S.  That  the  same  invention  was  not  new ; 
4.  That  the  same  invention  was  not  the  working  or 
making  of  any  manner  of  manufacture  for  which  letters 
patent  could  by  law  be  granted ;  5.  That  the  patentees 
did  not,  within  six  months,  cause  to  be  enrolled  in 
Chancery  an  instrument  in  writing  under  their  hands 
and  seals  particularly  describing  and  ascertaining  the 
nature  of  their  invention  and  in  what  manner  it  was  to 
be  performed ;  6.  That  W.  De  la  Rue  was  not  the  true 
and  first  inventor  of  the  invention  in  the  declaration 
secondly  mentioned;  7.  That  the  same  invention  was 
not  new ;  8.  That  the  same  invention  was  not  the 
working  or  making  of  any  manner  of  manufacture  for 
which  letters  patent  could  be  granted;  9.  That  the 
patentee  did  not,  within  six  months,  cause  to  be  enrolled 
in  Chancery  an  instrument  in  writing  under  his  hand 
and  seal  particularly  describing  the  nature  of  his  inven- 
tion and  in  what  manner  it  was  to  be  performed.  Issues 
on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  Sittings  after  Hilary  Term  1857,  the  assign- 
ments were  admitted;  and  the  two  specifications  were 
read  in  evidence. 
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By  the  specification  of  the  first  patent,  the  patentees,        1857. 
after  declaring  that  the  nature  of  their  invention  and    DblaRue 
the  manner  in  which  it  is  to  be  performed  were  de-    DJ^;JKN80N. 
scribed  and  ascertained  in  and  by  the  therein  following 
statement  thereof,  reference  being  had  to  the  drawings 
annexed,  commenced  the  description  of  the  invention 
as  follows. 

**Our  invention  relates:  Firsty  to  improvements  in 
machinery  for  cutting  or  shaping  paper  for  the  making 
of  envelopes;  And,  Secondly,  to  arranging  machinery 
for  folding  over  the  flaps  of  envelopes.  And,  in  order 
that  our  invention  may  be  fully  understood  and  readily 
carried  into  effect,  we  will  proceed  to  describe  the  means 
pursued  by  us. 

'<In  making  envelopes,  as  heretofore  practised,  the 
paper  has  been  cut  into  suitable  shapes  by  various 
means.  Now  the  object  of  the  first  part  of  our  invention 
is  to  improve  the  machinery  employed  for  cutting  or 
shaping  paper  for  making  envelopes ;  and  of  the  second 
part  in  making  up  envelopes  for  folding  the  flaps  of 
properly  shaped  paper  by  machinery.  The  flaps  have 
been  generally  folded  by  hand,  without  preparation  by 
machinery;  but  in  some  cases  the  paper,  having  been 
cut  or  shaped  thus,  has  been  creased  by  machinery,  so 
as  to  aid  the  persons  when  folding :  but  in  all  cases  the 
folding  over  of  the  flaps  of  envelopes  has  been  done  by 
hand.  Now,  accordingly,  the  second  part  of  our  inven- 
tion is  so  to  arrange  the  machinery  that,  properly  shaped 
paper  being  introduced  into  it,  the  flaps  shall  be  folded 
by  the  working  of  the  machinery.  And  in  order  that 
our  invention  may  be  most  fully  understood  and  readily 
carried  into  effect,  we  will  proceed  to  describe  the 
drawings  hereunto  annexed." 
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1357.  The  specification   then    described  the  drawings  of 

~Db  la  Buk     ^®  machinery  which  the  patentees  had  invented  for 

DiouirsoH     ^^^^^S   ^^    shaping  pieces  of  paper  intended  to  be 

converted  into  envelopes,  and  which  constituted  the 

first   part   of  the    invention;    and   as  to  which    no 

question  was  raised. 

The  specification  also  described  the  second  part  of 
the  invention,  consisting  of  **  machinery  for  folding  over 
the  flaps  of  envelopes,  the  properly  cut  paper  being  fed 
into  the  machine  by  hand" 

This  machinery  consisted  of  a  shallow  open  box,  the 
top  of  which  was  of  the  size  and  shape  of  an  envelope; 
and  the  box  was  furnished  with  a  moveable  bottom  or 
platform,  placed  within  it,  so  as  to  be  capable  of  being 
elevated  to  the  top  of  the  box,  when  the  flaps  of  ao 
envelope  were  to  be  folded  down  upon  it  The  machine 
was  also  furnished  with  a  hollow  plunger,  mounted  above 
the  box.  The  lower  end  of  the  plunger  was  of  the  same 
shape,  and  nearly  the  same  size,  as  the  opening  in  the 
top  of  the  box,  and  of  the  same  shape  and  size  as  the 
envelopes  to  be  made.  It  was  attached  to  mechanism 
actuated  by  a  cam,  by  which  it  was,  during  the  opent* 
tion  of  the  machine,  depressed  into  the  interior  of  the 
open  box,  and  again  raised  out  of  it.  Each  of  the  four 
sides  of  the  box  was  furnished  with  a  folding  instrument 
or  folder,  the  folders  being  of  nearly  the  same  shape  as 
the  flaps  of  an  envelope,  but  somewhat  less.  These 
folders  were  hinged  upon  the  upper  edges  of  the  box, 
and  attached  to  mechanism  by  which  they  could  all  be 
turned  over,  so  as  to  cover  the  open  top  of  the  box,  and 
fold  down  the  flaps  of  a  piece  of  paper  or  blank  placed 
within  the  box,  and  convert  it  into  an  envelope  by 
pressing  it  upon  the  moveable  bottom  or  platform  within 
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the  box ;  after  which  the  folders  were,  by  the  action  of       i857. 

the  mechanism^  turned  back  to  allow  the  folded  envelope  ""pTlTbuiT 

to  be  withdrawn  from  the  top  of  the  box.     When  an 

envelope  was  to  be  made  by  this  machinery^  a  piece  of 

paper  of  the  proper  size  and  shape  for  forming  an  envelope 

(usually  called  a  blank)  was  placed  upon  the  top  of  the 

box,  with  that  part  of  it  which  was  to  form  the  face  of  the 

envelope  immediately  over  the  square  open  top  of  the  box ; 

and  the  parts  of  the  paper  which  were  to  form  the  four 

flaps  of  the  envelope  were  placed  immediately  above 

the  hinged  folders  attached  to  the  four  sides  of  the  box, 

as  they  lay  horizontally  outside  the  box.     The  plunger 

then  descended  into  the  box  a  short  distance,  carrying 

down  under  it  that  part  of  the  paper  blank  which  was 

above  the  opening  of  the  box,  and  causing  the  flaps  to 

rise  up  between  the  sides  of  the  plunger  and  the  sides 

of  the  box;  and  in  this  way  were  creased  the  parts  of 

the  paper  blank  at  which  the  flaps  of  the  envelope  were 

to  be  folded  down.     Two  sides  of  the  hollow  plunger 

(which  was  called  an  inverted  box)  were  then  elevated, 

so  as  to  allow  two  of  the  folders  to  fold  down  two  of  the 

flaps  of  the  envelope,  during  which  operation  the  paper 

was  held  down  by  the  other  sides  of  the  plunger.     This 

being  done,  the  paper  was  held  down  by  those  two 

folders,  and  the  remainder  of  the  plunger  was  removed; 

and  then  the  other  two  folding  instruments  folded  down 

the  two  remaining  flaps  of  the  envelope. 

The  specification  described  the  general  nature  of  the 
machine  as  follows.  *'  This  machine  is  so  arranged  that, 
a  piece  of  paper  of  the  proper  figure  or  shape  for  an 
envelope  being  placed  in  the  machine  upon  a  moveable 
platform,  what  we  call  an  inverted  box,  of  the  size  of 
the  envelope  when  folded,  descends  and  creases   the 
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1857.  paper  and  raises  the  flaps  of  the  envelope  out  of  the 
Db  la  Rue  horizontal  position ;  and  thus  fiwr  the  general  character 
D1CKB118OH.  °^  ^®  machine  is  not  new.  But  in  this  machine  the 
inverted  box  (having  performed  its  office  of  creasing  and 
raising  the  flaps  of  the  envelope  out  of  the  horizontal) 
is  so  arranged  that  two  of  its  sides  go  awaj^  leaving  the 
paper  held  down  by  the  other  two  sides  of  the  box,  and 
then  angular  flaps^  or  folding  instruments^  fold  the  flaps 
of  the  envelope  at  those  sides  where  the  sides  of  the  box 
have  moved  away ;  and  the  paper,  being  held  down  at 
those  sides  by  the  folding  instruments,  allows  of  the 
other  sides  of  the  inverted  box  going  away,  when  two 
other  folding  instruments  will  fold  the  other  two  flaps 
of  the  envelope,  the  folding  instruments  working  in  such 
manner,  slightly  in  advance  one  of  the  other,  that  the 
angles  or  ends  of  the  flaps  of  the  envelopes  will  be 
successively  folded  over  the  preceding  one  in  the  same 
manner  as  if  each  of  the  four  flaps  of  an  envelope  had 
been  folded  by  hand  one  after  the  other.  The  envelope 
having  been  folded  by  the  machine,  it  is  removed  by 
suitable  apparatus,  and  a  fresh  piece  of  paper  of  the 
proper  form  for  an  envelope  is  fed  into  the  machine.** 

After  describing  another  machine  for  folding  the  flaps 
of  envelopes,  the  specification  concluded  by  declaring 
that  the  patentees  made  no  claim  to  the  mechanical 
parts  separately  which  were  used  in  construction.  And, 
as  to  the  second  part  of  the  invention,  they  made  the 
following  claim:  ^^  Secondly,  we  claim  the  so  arranging 
machinery  that  the  flaps  of  envelopes  may  be  folded 
thereby  as  herein  described." 

In  the  specification  of  the  second  patent,  the  patentee 
commenced  the  description  of  the  invention  by  stating 
that  it  consisted :  "  First,  of  means  of  applying  gum  or 
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adhesive  cement  to  the  flaps  of  envelopes  during  the  1857. 
process  of  folding,  so  as  to  cause  flaps  of  each  envelope  dk  la  Rve 
to  adhere  together  according  to  the  order  or  succession  pickenbon. 
in  which  they  are  folded :  Secondly,  my  invention  con- 
sists of  means  of  subjecting  envelopes  (after  the  flaps 
have  been  gummed)  to  pressure  between  surfaces,  so  as 
more  certainly  to  ensure  the  holding  of  the  cement; 
and,  Thirdly,  my  invention  consists  of  the  means  herein- 
after described,  for  causing  what  I  call  Uhe  seal  flaps'  of 
envelope  paper  to  be  coated  with  gum  or  cement,  and 
then  to  be  transmitted  to  and  through  drying  apparatus.*' 
The  specification  then,  with  the  aid  of  drawings,  de- 
scribed the  first  part  of  the  invention,  which  consisted 
of  apparatus  for  applying  to  the  flaps  of  an  envelope, 
during  the  course  of  its  manufacture  in  a  machine,  the 
gum  or  cement  necessary  for  causing  three  of  the  four 
flaps  of  the  envelope  to  adhere  together.  The  essential 
parts  of  the  apparatus  consisted  of  a  reservoir  containing 
the  gum  or  cement  in  a  liquid  state  ;  and  of  an  endless 
apron  mounted  upon  rollers,  one  of  which  was  below 
the  surface  of  the  liquid  gum  in  the  reservoir,  so  that 
the  apron,  during  the  action  of  the  machine,  was  con- 
tinually passing  through  the  liquid  gum,  and,  upon  rising 
up  from  the  surface  of  the  liquid,  carried  with  it,  and 
adhering  to  its  surface,  sufficient  gum  to  yield  the 
necessary  quantity  to  the  surface  of  an  instrument,  by 
means  of  which  the  gum  was  taken  from  the  apron  and 
deposited  upon  the  flaps  of  the  paper  to  be  folded  into 
an  envelope.  An  instrument,  having  projecting  surfaces 
(like  type)  of  the  sizes  and  shapes  of  the  parts  of  the  flaps 
to  be  covered  with  gum,  had  alternating  motions  given  to 
it  in  such  a  way  as,  first,  to  cause  the  projecting  surfaces 
to  come  in  contact  with  the  endless  apron,  from  which 
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1857.  ^^^J  took  a  portion  of  the  liquid  gum ;  and  then,  by 
Dx  LA  Bus  another  motion,  the  same  surfaces  were  brought  into 
DicKKNsoF.  ^^°t^^  with  three  of  the  flaps  of  an  envelope  (before 
being  folded)  in  a  folding  machine,  and  deposited  a 
portion  of  the  gum  upon  the  flaps  in  the  required 
places ;  so  that,  when  the  flaps  were  all  folded,  three  of 
them  adhered  together,  leaving  the  other  one  open,  so  as 
to  permit  the  introduction  of  a  letter  or  other  indoaure. 

In  the  drawings,  this  gumming  apparatus  was  shewn 
as  connected  with  a  machine  such  as  described  in  the 
specification  of  the  first  mentioned  patent :  but  it  was 
stated  that  the  apparatus  might  be  used  in  conjunction 
with  any  other  machine  for  making  envelopes. 

In  the  description  of  thb  part  of  the  invention,  it  was 
stated  that  the  peculiar  character  of  the  gumming  con* 
sbted  **  in  having  the  gum  pr  cementing  material  on  a 
suitable  surface,  and  employing  apparatus  to  take  or 
receive  such  gum  or  cement,  and  transmit  a  quantity 
thereof  to  the  flaps  of  an  envelope,  so  as  to  imprint  the 
surfaces  of  the  flaps  of  an  envelope,  in  contradistinction 
to  what  has  been  heretofore  proposed  to  be  done,  wherein 
the  paper  has  been  pressed  down  on  the  surface  of  a 
fountain,  or  wherein  a  fountain  has  been  proposed  to  be 
brought  down  on  to  the  flaps ;  in  both  cases  the  flaps  of 
the  envelopes  receiving  the  gum  or  cement  from  the 
fountain  or  vessel  containing  such  cementing  matter.** 
At  the  end  of  the  description  of  this  part  of  the  inven- 
tion the  patentee  stated :  ^*  I  would  remark,  in  respect 
to  this  part  of  my  invention,  that,  although  I  have  been 
particular  in  describing  the  details  as  practised  by  me, 
that  the  same  may  be  varied  in  form,  and  also  in  the 
instruments,  and  yet  remain  substantially  the  same 
apparatus  as  that  described,  the   peculiar  character  of 
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the  same  being  the  applying  of  gum  or  cement  to  the        1857. 
flaps  of  envelopes  by  imprinting  the  same  thereon  by     Db  la  Rub 
suitable   surfaces,  caused   to  take  or  receive  gum  or    jyi^^^^j^^ 
cement  from  a  suitable  surface  or  source,  and  to  convey 
or  impart  the  same  on  to  the  flaps  of  envelopes." 

After  describing  the  second  and  third  parts  of  the 
invention  (which  are  not  now  material),  the  specification 
contained  the  following  claims. 

''  Having  thus  described  the  nature  of  my  invention, 
and  the  manner  in  which  the  same  is  to  be  performed,  I 
would  have  it  understood  that  I  do  not  confine  myself 
to  the  details  as  herein  shewn  and  described,  so  long  as 
the  peculiar  character  of  any  .part  of  my  improvements 
be  retained.  But  what  I  claim  is :  First,  the  applying 
gum  or  cement  to  the  flaps  of  envelopes  which  are 
folded  by  machinery  on  to  *each  other  in  such  manner 
that  part  of  the  process  of  folding  of  the  flaps  is  per- 
formed before  and  part  after  the  application  of  the  gum 
or  cement.  I  also  claim  the  application  of  gum  or 
cement  to  the  flaps  of  envelopes  by  apparatus  acting  in 
the  manner  of  surface  printing,  in  contradistinction  to 
the  application  of  gum  or  cement  direct  from  a  fountain 
or  vessel  containing  the  fluid  gum  or  cement." 

The  specification  then  contained  claims  respecting  the 
other  parts  of  the  invention,  which  are  not  now  material 

It  was  admitted  that  the  mode  of  creasing  the  flaps  of 
a  blank  to  be  made  into  an  envelope  by  pressing  the 
middle  of  the  blank  which  is  to  form  the  face  of  the 
envelope  into  a  square  box  of  an  appropriate  shape  and 
size,  and  by  means  of  a  plunger  or  instrument  of  the 
same  shape  and  size  as  the  front  of  an  envelope,  had 
been  invented,  by  a  person  of  the  name  of  Addenbrook, 
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Ds  LA  Rue 

T. 
DlCKKMSOM. 


1857.  before  the  date  of  the  plaiDtifis'  first  patent,  and  was  not 
new  at  that  date. 

The  plaintiffs  gave  prima  facie  evidence  of  the  novelty 
of  each  of  the  inventions,  and  of  the  sufficiency  of  the 
specifications. 

In  order  to  establish  the  infiingement  of  the  first 
patent  by  the  defendants,  the  plaintifis  proved  that  the 
defendants  had  made  and  used  a  machine  in  which 
the  blanks  or  pieces  of  paper  to  be  folded  into  enve- 
lopes were  first  creased,  bo  as  to  raise  each  of  the 
flaps  up  into  a  vertical  position,  by  a  hollow  plunger 
pressing  a  blank  or  piece  of  paper  into  a  box  in  the  same 
way  as  in  the  machine  of  the  plaintiflBk  But  that  part 
of  the  process  performed  by  the  machine  of  the  plaintifis, 
not  being  new,  was  disclaimed  by  the  specification. 
Instead  of  folding  down  the  flaps  of  an  envelope  by 
means  of  hinged  folding  instruments,  such  as  used  by 
the  plaintifis,  the  machine  of  the  defendants  was  so 
arranged  that,  as  soon  as  the  hollow  plunger  had  creased 
and  turned  up  the  four  flaps  of  the  paper  against  its 
four  sides,  it  was  raised  up  from  within  the  flaps,  and 
four  jets  of  air  were  caused  to  act  upon  the  flaps,  so  as  to 
blow  them  inwards.  The  interior  of  the  plunger  was 
furnished  with  four  inclined  planes,  placed  immediately 
within  the  bottom  edges  of  the  plunger:  they  were 
somewhat  smaller  in  size  than  the  flaps  of  the  envelopes ; 
and  they  were  placed  at  different  angles  to  a  horizontal 
line  across  the  bottom  of  the  plunger,  so  as  to  act  in  the 
required  succession  for  the  folding  of  the  flaps  of  an 
envelope.  The  plunger  having  been  raised  up  after 
creasing  and  turning  up  the  flaps  of  the  paper  to  be 
made  into  an  envelope,  and  the  flaps  being  inclined 


XX.   VICTORIA.  749 

inwards  by  the  action  of  jets  of  air  as  already  mentioned,        1857, 
the  plunger  again  descended;  and,  the  points  of  the    delaRvs 
flaps  being  sufficiently  inclined   inwards,  they  passed    d,cken9on. 
into  the  interior  of  the  plunger ;  and  the  inclined  planes 
in  succession  acted  upon  the  flaps  as  the  plunger  de- 
scended, so  as  to  fold  them  down  in  their  proper  order, 
and  so  complete  the  folding;  after  which  the  envelope 
was  discharged  at  the  bottom  of  the  box  in  which  it  had 
been  formed,  instead  of  the  top  as  in  the  machine  of  the 
plaintifls. 

The  case  against  the  defendants  with  respect  to  the 
infringement  of  the  second  patent  was,  that  they  had 
made  and  used  apparatus  for  applying  gum  to  the  flaps 
of  envelopes,  in  which  the  instrument  for  applying  the 
gum  to  the  flaps  obtained  a  supply  of  gum  direct  from 
the  reservoir,  by  being  dipped  into  it,  instead  of  taking 
a  supply  from  the  surface  of  an  endless  apron  passing 
through  the  gum  in  the  reservoir,  as  in  the  machine  of 
the  plaintifis.  The  surface  of  the  instrument  of  the 
defendants  for  applying  the  gum  pressed  it  upon  the 
proper  parts  of  the  envelope  flaps. 

The  plaintifis  called  witnesses  who  gave  evidence  that 
the  implements  of  the  defendants  for  folding  the  flaps 
of  the  envelopes  were  substantially  the  same  as  those  of 
the  plaintifis,  producing  the  same  effect,  and  being 
nearly  the  same  in  shape  as  the  folding  instruments  of 
the  plaintifis,  having  an  up  and  down  motion  with  the 
plunger,  instead  of  being  turned  over  upon  hinges  and 
having  the  effect  produced  by  means  of  a  cam  action,  as 
in  the  machine  of  the  plaintiffs.  The  witnesses  of  the 
plaintiffs  also  stated  that,  in  the  gumming  apparatus  of 
the  defendants,  the  instrument  for  applying  the  gum 
printed   or   pressed   the   gum    upon    the   flaps   of   the 
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1857.  envelope  ^  after  the  nuumer  of  soAce  printing,"  and  in 
DkLABrs  ^^  respect  was  substantially  the  same  as  the  apparatos 
Jhin^BOM.    oftheplainiiffii. 

The  defendants  gave  in  evidence  the  spedfication  of 
a  patent  granted  to  A.  F.  Bemond,  on  28th  FAnuvry 
1849,  which  described  the  folding  apparatus  used  by 
the  defendants  (alleged  to  be  an  infringement  of  the 
plaintiffs'  first  patent)^  and  also  described  a  gnmmii^ 
apparatus.  Bemand's  gumming  apparatus  consisted  of  a 
fountain  which  kept  two  small  reservoirs  continually 
fully  with  a  slight  overflow :  the  upper  parts  of  these 
reservoirs  were  of  the  same  dimensions  as  the  parts  of 
the  flaps  to  be  gummed;  and  those  parts  received  a 
portion  of  gum  by  being  pressed  down  upon  the  sur&ces 
of  the  gum  in  the  reservoirs. 
For  the  defendants  it  was  objected   that  there  was 

« 

no  evidence  that    they  had  infringed  either  of  the 
patents. 

As  to  the  first  patent,  it  was  contended  that  the  claim 
in  the  specification  of  the  plaintifis  was  either  too  general, 
or  confined  to  the  particular  mode  or  machine.  If  con- 
fined to  the  particular  machine,  the  claim  was  for  an 
apparatus  which  held  down  the  paper  whilst  the  flaps 
were  folded ;  and  the  holding  was  essential  to  make  a 
machine  come  within  the  meaning  of  the  description 
in  the  specification  of  the  plaintiflb ;  and,  as  the  machine 
of  the  defendants  did  not  hold  down  the  paper  during 
the  process  of  folding,  they  did  not  infiinge  the  first 
patent  of  the  plaindfis. 

With  respect  to  the  second  patent,  the  defendants 
contended  that  the  claim  was  either  confined  to  the 
particular  kind  of  apparatus  described,  or  the  claim  of 
invention  was  too  large,  and  extended  to  all  modes  of 
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applying  gum  to  envelope  flaps,  and  therefore  included        1857. 
the  gumming  apparatus  described  in  RemoncTs  prior    de  la  Rus 
specification.     That,   if  the  plaintifis'  claim   extended    dioxehsoh. 

only  to  the  particular  gumming  apparatus,  the  defend- 

« 

ants  had  not  infringed;  for  the  instrument  which  applied 
the  gum  to  the  flaps  did  not  take  it  from  another 
surface  (the  endless  apron)  as  was  done  in  the  plaintiffs' 
machine,  but  directly  from  the  reservoir. 

The  defendants  called  witnesses  in  support  of  their 
case,  who  gave  evidence  respecting  the  differences 
between  the  machines  of  the  defendants  and  those  of 
the  plaintiffs;  and  they  stated  (with  respect  to  the 
infringement  of  the  second  patent)  that  the  placing  of 
a  supply  of  ink  upon  the  surface  of  type  by  means  of 
another  surface  covered  with  the  ink  was  essential  to 
that  description  of  printing  called  surface  printing ;  and 
that  in  this  way  the  plaintiffs'  gumming  process  resembled 
surface  printing,  and  the  process  of  the  defendants  did 
not. 

The  counsel  for  the  defendants  also  contended  that, 
there  being  no  dispute  with  respect  to  what  apparatus 
the  defendants  had  made  and  used,  the  questions  to  be 
determined  respecting  the  infringements  of  the  patents 
were  for  the  Court  and  not  for  the  jury. 

The  Lord  Chief  Justice  overruled  the  objections,  and 
held  that  each  of  the  specifications  claimed  only  the 
particular  modes  or  apparatus  described;  that  ther^ 
might  be  an  infringement  of  the  first  patent  by  an 
apparatus  for  folding  the  flaps  of  envelopes,  although 
the  paper  was  not  held  down  during  the  operation. 
Also,  that  a  mode  of  applying  gum  to  the  flaps  of 
envelopes  after  the  manner  of  surface  printing  might 
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1857.       be  an  iDfringement  of  the  second  patent,  although  the 

DslaRue    printing  instrument  took   the   gum  directly  from   the 

DicxBNtoN     I'^servoir.     His  Lordship  also  held  that  the  questions 

respecting  the  infringement  of  the  patents  were  for  the 

jury ;  and  that  there  was  evidence  sufficient  to  go  to  the 

jury- 

The  jury,  in  answer  to  questions  from  his  Lordship, 

stated  that,  in  their  opinion,  the  folding  machine  and 

gumming  apparatus  of  the  defendants  were  imitations 

of  the  plaintiffs'  two  inventions:   and  they  found  a 

verdict  for  the  plaintifis.     The  Lord  Chief  Justice,  at 

the  request  of  the  counsel  of  the  defendants,  reserved 

for  the  opinion  of  the  Court  the  objections  which  were 

taken  for  the  defendants. 

In  last  Easter  Term,  Byks  Serjt.  moved  in  pursuance 
of  the  leave  reserved,  and  obtained  a  rule  Nisi  to  enter 
a  verdict  for  the  defendants  or  for  a  new  trial,  on  the 
grounds :  ^*  First,  that,  if  the  plainti£&'  specifications  are 
to  be  read  as  embracing  the  defendants'  or  JRemond^s 
processes,  the  patents  and  specifications  are  respectively 
too  wide,  and  the  patents  cannot  be  supported.  Second ; 
that,  if  the  patents  are  for  the  specific  machinery  de- 
scribed, there  was  no  evidence  of  infringement  Third ; 
that  the  verdict  was  against  the  weight  of  evidence." 

In  an  earlier  part  of  this  Term  (a), 

Sir  jP«  ThesigeTj  Grovcy  Hindmarch  and  Lush  shewed 
cause,  and  Byles  Serjt,  Hugh  Hilly  Bavill  and  T.  WAster 
were  heard  in  support  of  the  rule. 

(a)  Maif  25tb  and  26tb.  Before  I/ord  Campbea  C  J.,  CoUridgt  wd 
RrU  Js.  Crompton  J.  was  also  present  during  a  part  of  tbe  argument  on 
each  day. 
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The  following  authorities  were  referred  to:  Jwpe  ▼•        1857. 
Pratt  (a),  Smith  v.  London  and  North  Western  Raxhoay    d,  ^a  Bub 
Company  (J),  Unwin  v.  Heath  (c),  Bu»h  v.  -Foe  (d).     It  ▼• 

does  not  appear  necessaiy  to  state  the  ai]gnment8  more 
My. 

Cur.  adv.  vult 

Lord  Caiipbbll  C.  J.  now  delivered  the  judgment 
of  the  Court 

We  are  of  opinion  that  the  rule  obtained  by  the 
defendants  in  this  case  ought  to  be  discharged. 

It  is  admitted  that  the  inventions  for  which  the  two 
patents  sued  upon  were  granted  were  new  and  useful : 
and  the  only  objection  to  the  specifications  is»  that  the 
claims  in  them  are  too  wide  and  vague.  The  usual 
dilemma,  however,  is  propounded:  that,  upon  this 
objection,  the  patents  are  void,  or  that,  if  the  claims 
are  construed  to  be  within  I^al  limits,  there  has  been 
no  infiingement  of  them  by  the  defendants. 

After  carefully  considering  the  specifications,  we 
think  that  the  claim  in  each  is  for  described  means  of 
conducting  a  useful  processf,  resulting  in  a  valuable 

(a)   fPcfrftor**  ReporU  jr«.  on  LtUtrt  PaUmt^  144. 

(6)  2B,^B.  69. 

(e)  6  J?.  L.  Ca.  605.,  in  Dom.  Proe.»  reverting  the  jndgment  in  Heaih 
▼.  UmtiMt  12  Com.  B.  622,  in  the  Exchequer  Chamber,  which  Court  had, 
npon  a  bill  of  exceptioni  in  an  action  brought  in  the  Court  of  Common 
Pleas,  pronounced  a  judgment  differing  firom  that  given  by  the  Court  of 
Exchequer  in  a  former  action  there  brought,  of  Htaih  ▼.  UnwiUf  13  Af.  ^  IT. 
683.  See  alio  Hmtk  ▼.  Unwin,  16  Sim.  662|  Heath  ▼.  Smith,  dE.^  B. 
266. 

(<0  S  H,  L.  Co,  707,  in  Dom.  Proc.,  affirming  the  judgment  given  in 
the  Court  of  Exchequer  Chamber,  on  a  bill  of  exceptions  in  an  action 
brought  in  the  Court  of  Exchequer,  Btuh  v.  Fox,  9  Bxeh,  661. 

VOL.   VII.  3   C  8.   &   B. 
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J  357,  mannfiictaie ;  aad  that  the  specificatioDB  dis^Mtly  shew 
DbulBus  ^^  portions  of  those  means  are  claimed  as  new,  and 
DicKEHsoH    ^^**  portions  are  allowed  to  be  old 

We  therefore  have  only  to  determine  iniietilier  dM 
alleged  infringement  of  them  has  been  established. 

The  defendants  contend  that  there  was  no  evidence 
of  infringement  to  be  left  to  the  jury,  and  that  the 
Judge^  at  the  close  of  the  plaintifis'  case^  was  boand 
either  to  have  directed  a  nonsuit,  or  to  have  orderod  a 
verdict  to  be  entered  for  the  defendants  upon  the  plea 
of  Not  guilty.  We  were  told  ttiat,  evidence  being 
given  of  what  the  defendants  actually  did  in  the  process 
alleged  to  be  the  infringement,  it  is  always  the  province 
of  the  Judge  to  say  whether  there  has  been  an  infringe- 
ment or  not;  and  that,  in  the  present  case,  the  Ju^^ 
without  calling  upon  the  defendants  for  any  answer, 
ought  to  have  determined  by  his  own  authority  tiiat 
there  had  been  no  infringement  We  consider,  however, 
that  the  doctrine  contended  for  is  contrary  to  principle^ 
would  render  it  impossible  to  administer  the  law  of 
patents,  and  is  by  no  means  to  be  deduced  from  Unwm 
V.  Heath  (a)  or  any  of  the  other  decisions  referred  ta 
There  may  well  be  a  case  where  the  Judge  may  and 
ought  to  take  upon  himself  to  say  that  the  plaintifiF  has 
offered  no  evidence  to  be  left  to  the  juiy  to  prove 
infringement,  as  if  there  were  a  patent  for  a  chemical 
composition,  and  the  evidence  was  that  the  defendant 
had  constructed  and  used  a  machine  for  combing  wool 
But,  if  the  evidence  has  a  tendency  to  shew  that  the 
defendant  has  used  substantially  the  same  means  to 

(a)  b  H.  L,  Ca,  505. 
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obtain  the  same  result  as  specified  by  the  plaintifF,  and        1857. 
scientific   witnesses    have   sworn    that   the    defendant    Da  la  Bra 
actually  has  used  such  means,  the  question  becomes    Dj^^^goy. 
one  of  fact,  or  of  fiu^t  mixed  with  law,  which  the  Judge 
is  bound  to  submit  to  the  jury.     There  can  be  no  doubt 
that  such  evidence  was  adduced  by  the  plaintifis,  both 
with  respect  to  the  patent  of  1848  and  the  patent  of 
1849. 

The  defendants,  therefore,  are  confined  to  the  con- 
tention that  the  verdict  was  against  the  evidence. 

With  respect  to  the  patent  of  1845,  they  are  clearly 
so  far  right,  when  they  insist  that  nothing  which  they 
did  in  their  mode  of  conducting  the  process  of  making 
envelopes,  prior  to  the  stage  of  the  process  when  they 
had  got  the  flaps  of  the  blank  in  a  fit  state  for  the 
second  descent  of  the  plunger  to  fold  them,  could  be 
construed  to  be  an  infiingement;  for  the  plaintifis  had 
disclaimed  the  **  ereasinff^  accomplished  by  AddenbrooVs 
machine,  and  admitted  that  the  defendants'  **airjets^ 
must  be  considered  a  discovery,  which  would  be  the 
subject  of  a  patent  But  at  this  stage  the  plaintifis' 
claim  begins;  and  there  was  evidence  of  resemblance 
between  the  manner  in  which  the  plainti£b  and  the 
defendants  completed  the  process  and  produced  the 
perfect  envelopes,  firom  whidi  we  are  of  opinion  that 
the  jury  were  justified  in  coming  to  the  conclusion  that 
the  defendants'  pfocess  i^  an  imitation  of,  and  was 
sabstantially  the  same  as,  the  plainti£Bi'.  The  folding 
of  the  flaps  now  commences;  and  the  plaintiffi  fold  the 
flaps  in  succession  by  the  folding  instruments  most 
ingeniously  actuated  by  cams.  The  defendants  likewise 
use  folding  instruments,  inserted  in  the  inverted  box  of 
the  plunger ;  and  the  stroke  of  the  descending  plunger, 

3  c  2 
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1857.  making  these  folding  instruments^  called  prqfeeiions, 
D«  LA  Rub  ^o*icl^  the  different  flaps  in  succession,  folds  them  finally 
Dickenson  ^°  ^^®  ^™®  manner,  although  not  in  the  same  order. 
Whether  the  two  modes  of  folding  by  the  cams  and  by 
the  plunger  be  essentially  different  or  substantially  the 
same,  we  think  was  a  pure  question  of  fact  for  the  juiy ; 
and  we  cannot  say  that  the  jury  were  wrong  in  the 
conclusion  at  which  they  arrived.  Great  stress  was  laid 
by  the  defendants  upon  the  fact  that,  according  to  their 
process,  there  was  no  contrivance  for  holding  the  blank 
while  the  folding  was  going  on :  but  we  think  that  the 
Judge  was  right  in  telling  the  jury  that  there  might  be 
an  infringement  without  a  contrivance  to  hold  the  flap, 
if,  without  such  a  contrivance,  the  two  modes  of  folding 
were  substantially  the  same. 

l*he  folding  being  a  material  part  of  the  plaintifb' 
process  of  manufacturing  envelopes,  it  is  not  necessary 
to  determine  whether  their  claim  extended  to  the  rest 
of  the  process,  and  whether  the  two  modes  of  delivery 
of  the  perfect  envelopes  above  and  below  be  essentially 
different,  or  be  substantially  the  same :  but  we  would 
observe  that,  generally  speaking,  as  the  manufaeture 
which  is  the  result  of  the  process  invented  and  patented 
is  the  ultimate  object  in  view,  the  purpose  of  the  patent 
laws  is  to  protect  all  that  is  new  in  this  process,  if  it  be 
described,  although  not  expressly  claimed. 

With  respect  to  the  patent  of  1849,  for  gummb^  the 
envelopes,  the  jury  at  the  trial,  after  attendvely  examin- 
ing the  two  models,  and  seeing  them  work,  expressed  a 
clear  opinion  that  the  defendants'  was  a  colourable 
imitation  of  the  plaintiffs';  and  we  think  that  this 
conclusion  was  fully  warranted  by  the  evidence.  The 
great  argument  of  the  defendants  was,  that  they  did 
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not  take  the  gum  from  an  intermediary  surface^  and  that        1857. 
their  process  of  gumming  could  not  properly  be  called     DklaRub 
"surface  printing."    But  we  are  of  opinion  that  they     dickkijbom 
might  be  guilty  of  an  infringement  without  using  an 
intermediary  surface,  and  that,  without  what  is  strictly 
called  ^*  surface  printing,"  they  might  apply  gum  to  the 
flaps  of  envelopes  by  operations  acting  in  the  manner  of 
turface  printing^  in  contradistinction  to  the  application 
of  gum  direct  from  a  fountain  containing  the  gum. 

For  these  reasons,  we  think  that  the  verdict  ought 
not  to  be  disturbed:  and  we  pronounce  judgment  for 
the  plaintifis. 

Rule  discharged. 


The  Queen  against  Brown  and  others.  y'^'f'?^* 

^  ^  May  27th. 


W' 


^ELSBY^  in   last  Term,  obtained  a  rule  calling  A  party  was 

.        T-»  summoned 

on  Thomas  Brown  Esq.,  Frederick  Levick  Esq.,  before  justices 
George  Parker  Hubbuck  Esq.  and  The  Rev.  Daniel  SuSonT  under" 
Reesj  four  justices  o(  Monmouthshire^  to  shew  cause  why  ^'^\^y^^ 
a  mandamus  should  not  issue,  commanding  them  to  fn^^hat^h^^' 
hear  and  determine  an  information  airainst  Cratcshay  "being  one  of 

^  "^    the  owners 

Bailey  Esq.,   exhibited    by   Herbert  Mackworth   Esq.,  and  manager" 

,  of  a  colliery, 

one  of  Her  Majesty's  Inspectors  of  coal  mines,  before  had  worked 

the  colliery 
without  pro- 
fidiiig  the  boiler  with  a  proper  steam  gauge,  as  required  by  sect  4.    In  defence,  he 
oontended  that,  as  there  were  other  owners,  they  ought  to  be  charged  together  with  him : 
but  he  ^  not  deny  that  he  was  resident  owner  and  took  an  active  part  in  the  management. 

The  justices,  upon  this  objection  alone,  dismissed  the  complaint,  considering  the  infor- 
mation to  be  bad  on  the  face  of  it,  because  it  shewed  that  there  were  other  owners. 

Mandamus  granted,  conmianding  them  to  hear  and  determine  the  information  :  For  that 

(I)  The  objection  was  invalid. 

f2)  The  justices  had  not  exercised  jurisdiction,  but  had  declined  it,  the  objection  being 
preliminary,  though  taken  in  defence  and  not  at  the  outset     Htttitawte  Crompton  J. 


768  TBINITT  TERM. 

1857.  the  said  Oeorge  Parker  HMuck,  one  of  the  said  justices, 
The  QuEXH  on  the  16th  day  of  March  last,  for  an  offence  against 
j^jfjf^  an  Act  &c  (stat  18  &  19  Vkt  e.  108.,  ^  To  amend  the 
law  for  the  inspection  of  Coal  Mines  in  Oret^  Britam^). 
The  rule  was  obtained  on  the  affidavit  of  Mr.  Maekr 
worth,  which  stated  the  following  Acts.  On  16th  AHardi 
1857  Mr.  MaekworA,  as  inqiector  &a,  exbiWted  before 
Mt.HtMuek,  a  justice  of  JlfaiMiMl&iMr^  an  ixifonnaUon 
against  Crawshinf  BaHeyEBq.,  one  of  the  ownere  o4  vod 
who  then  and  still  took  an  active  pert  in  the  management 
o^  a  colliery  called  the  Deep  PU  CaBiery,  in  the  parish  of 
AberyeiwUh  in  Monmouthshire^  within  the  district  of  whidi 
Mr.  Mackworth  was  inspector,  for  an  offence  against  stat 
18  &  19  Vict  c.  108.  '<  For  that  he,  the  said  Cramhay 
Bailey,  being  one  of  the  owners  and  manager  of  the 
said  colliery  for  the  working  and  management  thereof, 
within  the  space  of  three  calendar  months  last  past,  to 
wit  on  the  23d  day  of  January  in  the  year  of  our  Lwd 
1857,  did  work  and  cause  to  be  worked  the  said  colliery 
without  having  provided  the  boiler  of  the  pnmjnng 
engine  then  and  there  in  use  with  a  proper  steam  gauge 
and  safety  valve,  and  contrary  to  the  form  of  the  said 
statute.''  Mr.  Bailey  was  thereupon  duly  summoned 
to  appear  before  two  justices  of  Monmouthshire^  Mr. 
Mackworth  at  the  same  time  exhibited  before  Mr.  Hulh 
buck  informations  against  Mr.  BaHey  for  other  alleged 
offences  against  the  said  Act.  The  informations  came 
on  to  be  heard  on  20th  March  1857,  before  the  four 
justices  named  in  the  rule.  Of  these  Mr.  Brown  was 
then  and  still  one  of  the  managing  owners  of  the  ENno 
Vale  Company's  collieries;  Mr.  Levick  was  then  and 
still  the  managing  owner  of  the  Blaina  and  Coal  Brook 
Vale  collieries;   and  Mr.  Hubbuck  was^then  and  still 
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the  principal  manager  of  the  Rhymney  collieries:  all  in        1857. 
Bttmnum&Mre.    Upon  the  hearing  of  the  first  men-    xhe  QussiT 
tioned  information,  Mr.  Bailey  h  attorney  objected  that  ^* 

there  were  several  other  owners,  besides  Mr.  Baiky,  of 
the  Deep  PU  colliery,  and  that  the  information  ought 
to  have  been  against  all;  the  attorney,  however,  ad- 
mitting that  Mr.  Bailey  was  the  resident  owner  and 
took  an  active  part  in  the  management.  The  attorney 
who  appeared  in  support  of  the  information  called  the 
attention  of  the  justices  especially  to  sects.  4,  11  and  17 
of  the  Act  The  justices  ^<  dismissed  the  said  informa- 
tion, on  the  ground,  as  then  stated  by  the  said  Thomas 
Brawn^  who  sat  as  chairman  of  the  sud  Bench  of  jus- 
tices^ that  the  Bench  were  of  opinion  that,  as  the  chaige 
was  against  one  of  the  owners  only,  the  same  was 
defective." 

In  answer,  the  four  justices  deposed  that  the  objec- 
tion was,  as  they  believed  and  understood,  that  the  Act 
^did  not  authorize  such  information  to  be  laid  against 
one  only  of  several  owners  of  a  coal  mine ;  and  that  the 
said  information,  being  laid  against  Crawshay  Bedley, 
in  the  sdd  information  named,  as  one  of  the  owners 
and  manager  of  the  colliery  therein  mentioned,  was 
therefore  bad  on  the  face  of  it  as  unauthorized  by  the 
Act"  They  further  deposed  that,  <*in  so  dismissing 
the  said  information,  we  acted  unanimously,  and  under 
the  sincere  and  conscientious  belief  that  the  said  objec- 
tion taken  by  Mr.  Secretan  Woodhauee^  (Mr.  Bailey^H 
attorney)  ^^was  a  good  and  valid  objection." 

J.  Chray  now  shewed  cause.  The  first  question  is, 
whether  the  objection,  which  the  justices  sustained,  was 
valid.  Sect  4  of  stat  18  &  19  Vict.  c.  108.,  by  the 
7th  rule,  directs  that  the  gauges  shall  be  provided: 
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1857.  those  rules  are  to  be  observed  **  by  the  owner  and 
The  QuxKN  ^^J^^**  of  ^^^  colliery :  a  part  owner  is  not  the  owner. 
Beown  ^  ®®^^  ^  ^  speaks  of  "  the  de&ult  of  the  owner.** 
[Coleridffe  J.  Suppose  a  mine,  having  two  owners,  is 
in  proper  order,  and  one  owner  goes  to  France;  and, 
after  that,  the  mine  gets  out  of  order:  is  the  absent 
owner  liable  for  **  the  default  of  the  owner  ?"  Lord 
Campbell  C.  J.  Suppose  only  one  owner  can  be  found. 
Cramptan  J.  The  language  of  sect  11, — if  <<any  of 
such  general  rules  or  special  rules  which  ought  to  be 
observed  by  the  owner  and  principal  agent  or  viewer  of 
such  coal  mine  or  colliery,  be  neglected  or  wilfully 
violated  by  any  such  owner,  agent,  or  viewer,  such 
person  shall  be  liable  to  a  penalty," — clearly  points  to 
personal  responsibility.  Lord  Campbell  C.  J.  Did  it 
appear  that  the  other  partners  had  been  in  any  way 
parties  to  the  violation  of  the  Act?]  It  did  not. 
{^Coleridffe  J.  Suppose  all  the  owners  had  been  brought 
before  the  justices,  and  it  had  appeared  that  one  only 
had  been  wilfully  violating  the  Act :  could  all  be  con- 
victed?] It  must  be  admitted  that  the  ai^guments 
suggested  from  the  Bench  furnish  very  strong  grounds 
for  believing  that  the  justices  have  put  an  erroneous 
interpretation  on  the  Act.  But,  secondly,  they  have 
interpreted  it  in  fact,  in  the  exercise  of  their  undoubted 
jurisdiction.  [Lord  Campbell  C.  J.  Have  they  not 
declined  jurisdiction  ?]  No :  they  heard  the  case, 
and,  upon  the  objection  being  raised  in  defence, 
they  decided  in  favour  of  the  objection.  [Erie  J. 
But  the  decision  was  that  the  case  was  out  of  their 
jurisdiction.]  No  doubt  the  decision  was  not  that 
Mr.  Bailey  was  Not  guilty :  it  must  be  taken  that  the 
justices  refused  to  inflict  the  penalty,  even  on  the 
assumption  of  his  guilt. 
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fFeldfy,  contra,  was  not  called  on  to  support   the        1857. 


rule. 


Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that 
thb  rule  must  be  made  absolute.  The  justices  swear 
that  they  acted  conscientiously;  and  we  are  bound  to 
believe  them.  But  there  is  no  pretence  for  saying  that 
the  party  charged  with  personal  neglect  was  not  sepa- 
rately liable :  the  notion  that  it  was  necessary  to  charge 
all  the  partners  is,  I  might  almost  say,  absurd :  at  any 
rate  it  is  wrong,  beyond  the  slightest  doubt.  Then 
comes  the  question,  whether,  the  justices  having  said 
this,  they  can  be  held  to  have  adjudicated  so  as  to  pre- 
clude us  from  compelling  them  to  proceed.  I  am  not 
prepared  to  lay  down  a  general  rule :  but  in  this  case 
there  is  no  difficulty.  The  objection  taken  was  a  pre- 
liminary objection,  that  the  proper  parties  were  not 
before  the  Court.  To  uphold  that  objection  is  not  to 
exercise  jurisdiction,  but  to  decline  it  The  mandamus 
therefore  should  go.  I  cannot  help  adding  that,  con- 
sidering what  consequences  may  follow  from  a  neglect 
of  the  regulations  prescribed  by  the  statute,  it  is 
peculiarly  incumbent  on  magbtrates  to  enforce  the 
observance  of  these  regulations. 

CoLERiDOE  J.  It  appears  to  me  that  the  duty  of 
adjudging  has  been  declined.  I  agree  that  there  is  a 
difficulty  in  laying  down  a  rule.  But  certainly  the  case 
cannot  depend  upon  the  time  at  which  the  objection  is 
raised :  if  it  could,  a  party  would  only  have  to  lie  by, 
and  turn  a  preliminary  objection  into  an  objection  on 
the  merits,  upon  the  ground  that  the  jurisdiction  had 
been  recognised.     But  we  may  apply  this  test     If  the 


The  QuEEH 

▼. 

Brown. 
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1857.        magisinles  say  that,  whatever  they  tfaiok  as  to  the 

Tht  QfTwwm"  nnerits,  they  are  not  at  liberty  to  give  a  judgment, 

^*  because  they  are  unable,  for  want  of  right  parties  or 

any  similar  objection,  to  enter  into  the  question,  that 

is  a  declining  of  jurisdiction. 

Eble  J,  I  agree:  and  I  take  the  view  which  I 
lately  expressed  in  Beffina  v.  Dayman  {a),  I  will  now 
only  add  that  it  is  most  important  that  we  should  have  a 
decisicm,  after  an  argument  by  able  advocates^  as  to  what 
is  a  question  of  jurisdiction  and  what  of  merits.  I  do 
not  think  that  this  can  depend  upon  the  time  at  which 
the  objection  is  taken.  When  the  mapstrates  say  that, 
because  only  one  of  several  parties  is  brought  before 
them,  they  will  dismiss  the  complaint,  they  are  deter- 
mining as  to  that  on  which  their  jurisdiction  depoids. 
The  case  seems  to  me  much  like  what  we  had  in  Begma 
V.  Dayman  (a),  where  the  magistrate  held  a  place  not 
to  be  a  new  street,  within  the  meaning  of  a  statute^ 
because  it  was  an  old  highway.  I  mention  this  for  the 
purpose  of  saying  that  my  own  mind  conceives  that  to 
be  a  foct  on  which  the  jurisdiction  hinges. 

Crompton  J.  On  the  first  point,  it  is  quite  dear 
that  the  magistrates  were  as  wrong  as  they  could  pos- 
sibly be.  If  I  agreed  with  my  brother  Erie,  that 
the  question  here  is  the  same  as  that  in  Begma  v. 
Dayman  (a),  I  should  decide  for  dischaigiog  this  rule; 
for  there  I  agreed  with  the  decision  of  the  Court:  and 
it  appeared  to  me  that  what  the  magistrate  had  adjudged 
on  was  part  of  that  which  was  to  be  proved  before  him. 

(a)  Ante,  p.  672. 
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If  the  present  case  were  like  that,  I  should  adhere  to 
the  decision :  but  in  this  case  I  am  not  prepared  to 
disagree  with  the  rest  of  the  Court ;  I  rather  agree  with 
them.  The  objection  seems  to  be  in  the  nature  of  a 
plea  of  abatement ;  the  magistrates  held  that  the  com- 
plainant could  not  go  on  when  it  appeared  that  the 
person  charged  had  partners.  The  point  is  a  nice  one. 
But  I  am  by  no  means  disposed  to  doubt  the  correctness 
of  our  former  decision. 

Rule  absolute. 
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Andbea  Esposito  against  Samuel  Wilson 

BOWDEN. 


Friday, 
Afdy29th. 


Error  fix)m  the  Court  of  Queen's  Bench. 


^PHE  first  count  stated  that,  on  16th  September  1853,  I>eclarEti<m 

X  charged  that, 

by  a  certain  memorandum  for  charter,  it  was  that  by  a  memo- 

randum  for 
charter,  it  was 
amed  between  plaintiff,  owner  of  a  ship  then  in  a  BriitMh  port,  and  defendant,  that  the 
sup  should  proceed  to  Odesta,  and  there  load  from  the  freighter's  factors  a  complete  cargo 
of  specified  goods,  and  proceed  therewith  to  a  port  of  discharge,  the  act  of  the  Qaeen's 
enemies  and  all  accidents  of  the  seas,  nayigation  &c^  excepted ;  thirty  five  running  days 
to  be  allowed  for  loading  and  unloading,  to  commence  at  the  port  of  loading,  and  4/.  per 
day  for  demurrage  above  the  running  days.  Breach :  (1 ),  That,  although  a  reasonable 
teefor  loading  the  cargo  had  elapsed,  defendant  made  default  m  loadine  the  agreed  cargo ; 
(2),  That  defendant  detained  the  ship  on  demurrage  ten  days  above  the  laying  days,  and 
aid  not  pay  for  such  demurrage. 

Plea:  Uiat  defendant  was  always  a  subject  of  the  Queen,  and  Odeata  was  a  port  within 
the  dominions  of  the  Emperor  of  Rustia ;  and  that,  after  the  making  of  the  charter  party, 
and  before  the  ship  arrived  at  0</efM,  and  before  the  defSendant  provi&d  a  cargo,  the  Queen 
declared  war  against  the  Emperor ;  since  whidi  time  war  had  existed  between  them,  and 
Odu§a  had  been  a  hostile  port  in  the  possession  of  the  Queen's  enemies.  That,  from  the 
time  war  was  so  declared,  it  became  mipossiUe  for  defendant  to  perform  hb  agreement 
without  dealmg  and  trading  with  the  Queen's  enemies,  of  which  plamtiff  had  notice  before 
the  expiration  of  the  laying  days :  and  the  charter  party,  by  reason  of  the  premises,  was 
wholly  resdnded. 

Replication :  that  the  Queen,  by  order  of  council,  waived  (except  in  the  case  of  contra- 
band of  war)  the  seizure  or  eonfiscadon  of  enemies*  property  on  board  neutral  ships  and  of 
neutral  property  on  board  enemies'  ships ;  and,  by  a  second  order  in  council,  allowed  a 


764 


TRINITY  TERM. 


1857. 


EirociTo 

T. 
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catwn  tine 
§0€  Bm$$iaM 
fUpi  toload 
tlmr  ilDpf  IB 
^rtfu*  ports, 
aodaUotred 


day  matnally  agreed  between  the  plaintiff,  therein 
described  as  of  Ncqda,  master  cf  the  ship  called  Tke 
Maria  Chrisima^  of  NapUty  of  the  boidai  &c^  whereof 
the  plaintiff  was  master,  then  in  Hull,  and  the  defendant, 
that  the  said  ship,  being  tight  &a,  should  with  all  ccm- 
venient  speed  take  an  oatward  cargo  firom  the  J^fne  to 
Nafle$,  and,  after  discharging  same,  sail  and  proceed  to 
Odessa,  or  so  near  thereto  as  she  mi^t  sa&Iy  get,  and 
there  load  trom  the  fiEu^tors  of  the  said  fineighter  a  full 
befere^M^date  ^^^  complete  caigo  of  wheat,  seed  or  other  grain,  not 

of  Um  order 
kfrwmj  Brititk 
porty  to  dis- 
thargeUtoA 
port;  tndfby 
a  third  order, 
made  before 
tbeexpintion 
oftbommiiBf 


wbiefa  ifaoald 


exceeding  what  she  could  reasonably  stow  and  carry, 
over  and  above  the  tackle,  apparel,  proyiaons  and  fur- 
niture: and,  being  so  loaded  therewith,  proceed  to 
Falmouth  &c.  (stipulations  as  to  the  places  of  discharge, 
and  payment  of  freight  thereon).  The  freighter  engaged 
tbeni  was  time  ^  provide  the  necessary  dunnage  mats,  which  the  ship 
oinrof  oi^ered   ^^^'^  ^^^^  ^^^  fr^®  ^f  charge ;  ship  free  from  risk  and 

that  neatral 
orfnendl^ 
TemeU  might 
import  into 
any  Briiisk 
port  all  goods 
(not  being 
contraband  of 
war  or  re- 
qoirinff  a 
special  per- 
mission) to 

whomsoerer  belonging,  and  that  the  sabjects  of  the  Qneen  or  of  any  neutral  or  friendly 
state  might  trade  with  all  ports  not  blockaded  (except  that  BriiiMh  vessels  might  not  enter 
enemies*  ports).  That  the  ship  was  a  neutral  vessel,  and  plaintiff  the  sutgect  of  a  neatral 
state  :  that  OeUtta  was  not  blockaded  during  any  part  of  the  time  during  which  the  cargo 
ought  to  hare  been  loaded ;  and  no  part  of  the  agreed  cargo  was  contraband  of  war  or 
requiring  special  permission  for  importation ;  and  the  cai^o  might  have  been  loaded 
notwithstanaing  the  hostilities.    On  demurrer : 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  plea  was  good,  as  shewing  a  dissolution  of  the  contract  before  the 
time  for  performance  had  expired,  and  an  impossibility  of  legally  performing  the  contract, 
as  the  shipment  of  a  cargo  from  an  enemy's  port,  even  in  a  neutral  vessel,  was  an  act,  primA 
facie  at  least,  involving  a  trading  and  dealing  with  the  enemy,  and  therefore  forbidden  bv 
law  to  a  Briiith  subject;  and  that,  if  such  a  shipment  could  under  peculiar  facts  be  legal, 
it  lav  on  the  plaintiff  to  shew  the  facts,  which  on  this  record  he  bad  not  done. 

Held,  by  both  Courts,  that  the  replication  did  not  answer  the  plea ;  for  that  the  first 
order  in  council  related  onlv  to  neutral  or  hostile  goods  or  ships;  the  second  only  to 
RuMsian  ships ;  and  the  third  was  not  shewn  to  have  come  into  operation  till  after  the 
alleged  dissolution  of  the  contract. 


expence  of  lighterage,  but  her  boats  and  crew  to  render 
all  necessary  assistance  in  towing  the  lighters  &c.  The 
act  of  God,  the  Queen's  enemies,  fire  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers  and 
navigation,  of  what  nature  or  kind  soever,  during  the 
said  voyage,  always  excepted.    (Then  followed  stipu- 


y. 

BOWDEN. 
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latioDS  as  to  mode  of  payment  of  freight.)     Cash  for        1857. 

ship's  use,  not  exceeding  60/.,  to  be  advanced  the  master      ebposito 

at  his  loading  port,  free  of  interest  and  commission,  on 

account  of  freighters  having  liberty  to  insure  same  at 

ship's  ezpence.     Thirty  five  running  days  were  to  be 

allowed  the  said  merchants  (if  the  ship  were  not  sooner 

dispatched)  for  loading  and  unloading,  to  commence  at 

her  port  of  loading  on  her  being  ready  to  load ;  laying 

days  at  port  of  discharge  to  commence  &c.     And,  for 

demurrage  over  and  above  the  said  laying  days,  the 

said  freighter  agreed  to  pay  4/.  per  day,  detention  by 

frost  or  quarantine  not  to  be  reckoned  as  lay  days. 

The  ship  to  be  addressed  at  the  within  foreign  loading 

ports   to    the  charterer's  agents,  free   of  commission. 

Captain  and  owners  to  have  an  absolute  lien  on  the 

cargo  for  freight,  dead  freight  and   demurrage:   and 

charterer's  responsibility  to  cease  on  shipment  of  carga 

Penalty  for  nonperformance  of  that  agreement,  850L 

The  words  ^*  demurrage,  41,  per  day,"  to  be  inserted  in 

bills  of  lading;   SOL   to  be  advanced   the  master  by 

charterers  before  sailing  from  Hull,  on  account  of  freight 

subject  to  insurance.     Averment  of  the  performance  of 

all  conditions  precedent,  and  that  all  things  have  been 

done  and  happened  that  ought  to  have  been  done  and 

happened,  and  that  the  plaintiff  was  ready  and  willing 

to  do  all  things  that  it  was  necessary  for  him  to  be  ready 

and  willing  to  do,  to  entitle  him  to  have  the  agreed 

cargo  loaded  on  board  the  said  ship  at  Odessa  aforesaid, 

and  the  payment  of  the  demurrage  hereafter  in  this 

count  mentioned.     That,  although  a  reasonable   and 

proper  time  for  loading  the  agreed  caigo  had  elapsed 

before    the   commencement    of  this   suit,  nevertheless 

defendant  made  default  in  loading  the  agreed  cargo ; 
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1857.       and,  before  this  suit,  kept  and  detained  the  said  ship 

Egpo8iTO     on  demmrage  at  Odesta  aforesaid  for  divers^  to  wit  ten^ 

Bowpeh      ^^'^  ^^^'  ^^^  above  the  said  laying  days  in  the  said 

memorandam  of  charter  mentioned.    Tet  defendant  did 

not  nor  would  pay  the  4iL  per  day,  due  and  pinrable  far 

such  demurrage,  as  aforesaid. 

Plea  (1)  to  the  first  count  That  defendant  is  and 
always  has  been  a  subject  of  our  Lady  the  Queen ;  and 
that  Odessa,  the  port  where  the  said  ship  was  to  load 
her  said  caigo,  is  a  port  of  Russut,  and  within  the 
dominions  of  the  Emperor  of  Bussieu  And  that^  after 
the  making  of  the  charter  party,  and  before  the  rinp 
arrived  at  Odessa,  and  before  defendant  provided  or 
purchased  any  cargo  to  be  loaded  on  board  the  ship^ 
to  wit  on  29th  March  1854,  our  Lady  dn  Qoeen 
declared  war  agamst  the  Emperor  otBussia;  and  fiom 
that  time  war  has  existed  between  our  Lady  the  Queen 
and  the  Emperor  of  Russia ;  and  Odessa  has  been  a 
hostile  port,  in  the  possession  of  the  Queen^  enemies. 
That,  from  die  time  war  was  so  declared  as  aforesaid,  it 
became  and  was  impossible  for  him  the  defendant  to 
perform  his  said  agreement,  and  fulfil  the  terms  of  the 
eaid  memorandum  of  charter,  without  dealing  and 
trading  with  the  Queen's  enemies:  of  which  pUuntiff^ 
before  the  expiration  of  the  said  laying  days  in  the  said 
charter  party  mentioned,  had  notice.  And  the  said 
charter  party,  by  reason  of  the  premises,  then  became 
and  was  wholly  rescinded. 

Replication.  That,  by  an  order  or  declaration  of 
Her  Majesty  the  now  Queen,  bearing  date  and  made 
on  the  same  day  and  at  the  same  time  on  which  war 
was  so  declared  as  aforesaid,  to  wit  on  28th  March  1854, 
Her  Majesty  the   now  Queen  declared  herself  to  be 
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desirous  of  rendering  the  war  as  little  onerous  as  possible  1857« 
to  the  persons  with  whom  she  remdned  at  peace:  and  Egpoairo 
that,  to  preserve  the  commerce  of  neutrals  from  all 
unnecessary  obstruction.  Her  said  Majesty  was  willing, 
for  the  present,  to  waive  a  part  of  the  belligerent  rights 
appertaining  to  the  law  of  nations:  Her  said  Majesty 
declared  that  she  would  waive  the  right  of  seizing 
enemy's  property  lad^i  on  board  a  neutral  vessel, 
unless  it  should  be  contraband  of  war,  and  that  it  was 
not  Her  said  Majesty's  intention  to  claim  the  confiscation 
of  neutral  property  not  being  contraband  of  war  found 
on  board  of  enemies'  ships.  That,  by  an  order  in 
council  bearing  date  29th  March  1854,  Her  said 
Majes^  ordered  that  Russian  merchant  vessels  in  any 
port  or  places  withm  Her  said  Majesty's  dominions 
should  be  allowed  until  the  10th  May  then  next,  six 
Weeks  fipom  the  date  thereof,  for  loading  their  caigoes 
and  departing  from  such  ports  or  places;  and  that  any 
Russian  merchant  vessel,  which,  prior  to  the  date  of 
that  order,  should  have  sailed  fit>m  any  foreign  port  bound 
for  any  port  or  place  in  Her  said  Miajesty's  dominions, 
diould  be  permitted  to  enter  such  port  or  place,  and  to 
dischaxge  her  cargo,  and  afterwards  fcurthwith  to  depart 
without  molestation;  and  that  any  such  vessel,  if  met 
at  sea  by  any  of  Her  said  Mqesty*s  ships,  should  be 
permitted  to  continue  her  voyage  to  any  port  not  block- 
aded. And,  by  a  certain  other  order  in  council,  made 
long  before  the  expiration  of  the  said  thirty  five  running 
days,  and  whilst  there  was  yet  time  to  load  the  said 
cargo  within  the  said  running  days,  to  wit  on  15th 
Jpril  1854,  after  reciting,  amongst  other  things,  that 
Her  Majesty  was  desirous  of  rendering  the  war  as 
little  onerous  as  possible  to  the  powers  with  whom  she 
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1857.        remained  at  peace,  and,  to  presenre  the  commerce  of 
^^QgjjQ     neutrals  from  all  annecessary  obatmction,  was  willing 
^^'^^       for  the  present  to  waive  a  part  of  the  belligerent  rights 
appertaining  to  the  law  of  nations,  and  that  Her  Majesty 
would  waive  the  right  of  seizing  enemies'  [npoperty  laden 
on  board  a  neutral  vessel  unless  it  should  be  contraband 
of  war,  and  that  it  was  not  Her  Majesty^s  intention  to 
claim  the  confiscation  of  neutral  property,  not  being 
contraband  of  war,  found  on  board  enemies*  ships:  it 
was  ordered,  by  and  with  the  advice  of  Her  Majes^s 
Privy  Council,  that  all  vessels  under  a  neutral  or  finendly 
flag,  being  neutral  or  firiendly  property,  should  be  per- 
mitted to  import  into  any  port  or  place  in  Her  Majesty's 
dominions  all  goods  and  merchandize  whatsoever,  to 
whomsoever  the  same  might  belong,  and  to  export  from. 
any  port  or  place  in  Her  Majesty's  dominions  to  any 
port  not  blockaded  any  caigo  or  goods  not  being  con- 
traband of  war,  or  not  requiring  a  special  permiadoo, 
to  whomsoever  the  same  might  belong:   and   it  was 
thereby  further  ordered  that,  save  and  except  as  therein- 
before excepted,  all  the  subjects  of  Her  Majesty,  and 
the  subjects  or  citizens  of  any  neutral  or  friendly  state, 
should  and  might,  during  and  notwithstanding  the  said 
hostilities  with  Russia,  freely  trade  with  all  ports  and 
places,  wheresoever  situate,  which  dxnild  not  be  in  a 
state  of  blockade:   save  and  except  that  no  BritiMh 
vessel  should  under  any  circumstances  be  permitted  or 
empowered  to  enter  or  communicate  with  any  port  or 
place  which  should  belong  to  or  be  in  the  possession  or 
occupation  of  Her  said  Majesty's  enemies.    Averment : 
that  the  said  ship  Maria  Christina  was,  at  the  time  of 
the  making  of  the  said  charter  party,  and  so  continued 
to  be,  and  still  is,  a  neutral  vessel,  and  neutral  and 
friendly  property,  and    sailing   under   a  neutral   and 
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fiieDdly  flag:  and  that  the  plaintiff  was,  during  all  the       1857. 
time  aforesaid,  and  still  is,  the  subject  of  a  neutral  state,      Esposito 
and  friendly  with  Her  said  Majesty :  and  that  the  said      bowden. 
port  of  Odessa  was  not  in  a  state  of  blockade  at  any 
part  of  the  time  during  which  the  said  cargo  could  and 
might  and  ought  to  have  been  loaded,  pursuant  to  the 
said  charter  party :  and  that  the  said  cargo,  so  agreed 
to  be  loaded,  was  not,  nor  was  any  part  thereof,  contra- 
band of  war,  nor  requiring  a  special  permission  to  be 
imported  into  any  port^or  place  in  Her  now  Majesty's 
dominions :   and  that  the  said  cargo  might  and  could 
and  ought  to  have  been  loaded,  pursuant  to  the  said 
charter  party,  in  the  said  neutral  ship,  notwithstanding 
the  said  hostilities. 

Demurrer.     Joinder. 

In  the  Court  of  Queen's  Bench,  judgment  was  given 
for  the  plaintiff  on  the  demurrer  in  JEaster  Term  1855  (a). 

Issue  was  taken  on  the  plea,  which  was  found  for  the 
defendant.  There  were  other  issues  in  fact  on  pleas  to 
other  counts  of  the  declaration ;  all  which  issues  were 
found  for  the  defendant  The  final  judgment  in  the 
Queen's  Bench  was  for  the  plaintiff  on  the  replication 
to  the  above  plea  to  the  first  count. 

The  defendant  suggested  error,  in  the  Exchequer 
Chamber ;  which  the  plaintiff  denied. 

The  case  was  argued  in  JEaster  Term  1856  (&). 

Mellishy  for  the   party  suggesting  error    (defendant 
below). 
The  Court  below,  and  the  plaintiff's  counsel,  treated 

(a)  E$posiio  v.  Bowden,  A  E.^  B,  963. 

(6)   May   Ut.     Before  Jtrv\$  C.  J.,    Pofloek  C.  B.,  Creuweli,  Crovfier 
and  9fUle»  Js  ,  and  Alderson^  B. 

VOL     VIL  3d  E.    &    B. 
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1857.        the  replicadoD  as  bad;  bat  the  Coart  below  hm  held 

E0PO8ITO      ^  pl®*  ^^^^  ^^  ^  ^^'^ 

^^'j,„  Tint:  as  to  the  plea.     If  the  declaration  of  war  made 

the  perfonnaooe  of  the  contract  illegal,  the  contract 
was  dissolved  by  such  declaration ;  AibM  am  Shipfimg^ 
Part  m.  c.  11.  s.  a.  p.  427.  5th  ed.  (Part  iv.  c.  12.  a.  2. 
p.  426.  10th  ed);  Jikhuon  ▼.  Ritchie  (a).  This  propo- 
sition will  |m>bablY  not  be  disputed.  The  question  then 
is  as  to  the  effect  of  the  declaration  of  war.  Was  die 
defendant,  finding  war  declared  before  the  arrival  of 
the  ship  at  Odessa  and  before  the  time  for  peifcrmanoe 
according  to  the  contract  had  arrived,  bound  to  im>coce 
a  cargo?  The  plea  is  that,  fix>m  the  time  of  the 
declaration  of  war,  it  was  impossible  for  the  defendant 
to  perform  his  agreement  without  dealing  and  trading 
with  the  Queen's  enemies.  The  Court  below  say,  in 
effect,  that  they  see  from  the  record  that  this  averment 
is  untrue.  They  suggest  two  modes  in  which  the 
defendant  might  have  performed  the  contract:  by 
purchasing  the  com  from  any  one,  friend  or  foe,  before 
the  declaration  of  war,  or  by  purcbasiug  it,  after  the 
declaration  of  war,  from  EngKsh  subjects  or  allies. 
Now,  as  to  the  first,  there  clearly  was  no  breach  from  the 
non-performance  in  this  mode ;  for  the  possibility  of 
doing  so  bad  ceased  before  the  time  for  performing  the 
contract  had  expired.  [Alderson  6.  Suppose  war  had 
not  occurred,  would  not  a  performance  on  the  last  day 
but  one  of  the  time  allowed  by  the  contract  have  been 
good  ?]  It  can  scarcely  be  questioned  that  it  would ; 
and  Reid  v.  Hoskins  {b)  is  to  that  effect,  and  indeed  goes 
somewhat  further,  inasmuch  as  in  that  case  the  ship 
arrived  at  the  port  of  loading  before  declaration  of  war. 
It  is  true  that  there  both  the  parties  were  British  sub- 

(a)   10  East,  530.  (ft)  4  B.  ^  B.  979. 
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jects,  and  here  the  defendant  only  is  a  British  subject       2357^ 
and  the  plaintiff  a  neutral :  but  how  can  that  affect  the  ""esposito"" 
principle  now  under  discussion  ?     [Wines  J,     The  aver-  ^• 

ment  here  is  that  the  defendant  could  not  perform  the 
contract  **  without  dealing  and  trading  with  the  Queen's 
enemies :"  in  Reid  v.  Hoskins  (a)  it  was  that  the  de- 
fendant could  not  do  so  '^without  trading  and  corres- 
ponding" with  the  enemy.     "  Corresponding"  may  refer 
to  the  necessity  of  applying  to  the  custom  house  before 
quitting  the  enemy's  port.]     The  essence  of  the  aver- 
ment in  each  case  is  the  impossibility   of  performing 
without  dealing  with  the  enemy.  Supposing  (a  supposition 
which  appeared,  on  the  trial  of  the  issues  in  fact  in  this 
case,  to  be  true)  that  duties  were  payable  on  all  exports^ 
and  that,  by  the  rules  of  the  port,  the  ships  shipping 
cargoes  were  compelled  to  employ  Russian  lightermen, 
it  is  manifest  that  the  averment  would  be  supported. 
In  fact  the  general  rule  of  law  goes  further  than  appears 
to  have  been  allowed  by  the  Court  below.     Not  only 
all  trading  with  an  enemy  is  forbidden,  but  all  inter- 
course.    If  the  British  ship  do  not  depart  from  the 
enemy's  port  immediately  on  the  declaration  of  war,  or 
if,  after  the  declaration  of  war,  she  goes  into  the  enemy's 
port  for  the  purpose  of  bringing  away  property,  she  is 
liable  to  be  taken  as  a  prize  of  war.     A  British  subject 
cannot,  after  declaration  of  war,  sell  property  which  he 
has  in  an  enemy's  country  and  buy  other  property  there. 
If  a  vessel  be  loaded  for  an  enemy's  port,  the  owner 
must  use  his  utmost  diligence  to  prevent  her  going 
thither.     Every  one  domiciled  in  an  enemy's  country 
is,  for  the  purpose  of  these  questions,  an  enemy.     The 
English  Courts  would  not  recognise  the  obligation  of 

(a)  A  E,^  B.  979. 
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1857.        Bawden  to  pay  ao  export  daty  in  the  Rmstkm  port.    If 
Egnmro     ^  contract  be  made  and  broken  before  the  war,  a  plea, 
Bowi>ni.     ^°  ^^  action  brought  after  war  begins,  that  the  defendant 
is  an  alien  enemy  is  in  abatement :  bnt,  if  the  breach 
took  place  during  the  war,  such  a  plea  would  be  in  bar. 
The   defendant   therefore,  in   the  present  case,  could 
not,  after  the  declaration  of  war,  take  a  step  towards 
performance  which  would  not  be   illegal.     Numerous 
authorities  in  the  Admiralty  Courts  are  collected  in  7%c 
Hoop  (  Comelis)  (a),  in  which  Sir  fF.  Seoii  pronounced 
a  judgment  fully  affirming  the  general  principle  for 
which  the  present  defendant  contends.     In  7%«  Lady 
Jane  (b)  and  The  Eeniglieid  {c)  the  goods  were  shipped 
before   the   war  broke   out :    in    The  EKzabeth  (d)   it 
merely  appeared  that  the  ship  came  from  an  enemy's 
port;  in  71ie  Juffrouw  Loidsa  Marfforetha (e)  the  ship 
was  neutral ;  and  so  it  was  in  7%e  S^  Iaaiu  (^),  where 
it  appeared  that  there  were  no  other  means  of  getting 
the  goods  away  but  by  sending  them  into  an  enemy's 
port   and  there  selling  them ;    and  the  same  circum- 
stances existed  in  The  Bella  Guidita  (A).      Sir  fVilUam 
Scott  (t)  says  that  this  law  "  has  been  enforced,  where 
strong  claim  not  merely  of  convenience,  but  almost  of 
necessity,  excused  it  on  behalf  of  the  individual ;  that 
it  has  been  enforced  where  cargoes  have  been  laden 
before  the  war,  but  where  the  parties  have  not  used  all 
possible  diligence  to  countermand  the  voyage  after  the 
first  notice  of  hostilities ;  and  that  it  has  been  enforced 
not  only  against  the  subjects  of  the  Crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the  supposition 

(a)  1  Rob   Rep.  Adm.  196.  (6)  1  Rd>,  Rep,  Adm,  202. 
(r)  1  Rob.  Rep.  Adm.  210. 

(d)  I  Rob.  Rep.  Adm.  202.  See  8  T.  /?.  556. 

(e)  1  Rob.  Rep.  Adm.  203.  (g)   I  Rob.  Rep.  Adm,  204. 
{k)   1  Rob.  Rep.  Adm.  207.  (t)  1  Rob.  Rep.  Adm  216. 
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that  the  rule  was  founded  on  a  strong  and  universal  l8o7. 
principle,  which  allied  states  in  war  had  a  right  to  notice  eaposito 
and  apply,  mutually,  to  each  other's  subjects.'*  And  he 
refers  to  Gist  v.  Mason  (a),  as  shewing  that  such  is  the 
maritime  law  of  JEngland.  The  leading  common  law 
case  is  Potts  v.  Bell{b)y  where  Sir  John  Nicholl,  in 
ai^ument  (c),  cited  the  case  of  The  St.  Philipy  in  which 
the  Privy  Council  refused  to  give  the  claimants  liberty 
to  prove  that  the  goods  condemned  as  prize  had  been 
bought  before  the  war.  Potts  v.  Bell  (b)  shews  that, 
if  the  defendant  bad  in  Odessa  purchased  goods  from 
any  one  after  the  declaration  of  war,  and  had  brought 
them  from  Odessa,  they  would  not  have  been  insurable. 
In  The  Jonge  Pieter  {Musterdt)  (d)  Sir  miliam  Scott 
says :  "  Without  the  licence  of  Government,  no  com- 
munication direct  or  indirect  pan  be  carried  on  with 
the  enemy  :"  yet  the  Court  below  appears  to  have 
considered  that  such  communication  might  have  been 
*^  meritorious"  (e).  Willison  v,  Patteson  {g)  is  a  case 
which  shews  how  very  strictly  the  law  of  not  dealing  in 
any  way  with  an  enemy  is  enforced  in  English  Courts. 
The  same  law  is  laid  down  by  American  writers.  In 
2  WheatovLS  Elements  of  International  Law,  p.  25.,  it  is 
said :  *'  One  of  the  immediate  consequences  of  the 
commencement  of  hostilities  is  the  interdiction  of  all 
commercial  intercourse  between  the  subjects  of  the 
states  at  war,  without  the  licence  of  their  respective 
Governments."  And  the  writer  then  gives  extracts 
from  the  judgment  of  Sir  fF.  Scott  in  The  Hoop^Cor* 
nelis){h);  and  he  adds(r):  '*  The  same  principles  were 

(tt)  1  T.  R.  88.  (6)  8  r.  B.  548. 

(e)  8  7.  R,  556.  (d)  4  Rob,  Rep.  Adm.  79.  83. 

(«)  A  E.^  B,  977.  (g)  7  Taun.  439. 

(A)  1  Rob,  Rep,  Adm.  196.  (t)  P.  32. 
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in  I  JCanf.*  Cm.  P«c  c.  Leec  .1. :  muL  in  &  naiK  ic  ^  K. 
-idiei^  r  x  is  ^Hut:  ''Tlie  itnrtnnir  agap  to  die 
(if  hnirtinir  ic  miismiL  diBr  die 
oReor  muier  die  mmaaL  iirmnf  of  die 
flBiii  A  ^c9Ki  Ga  die  eneoiV}  ctwim  %  cd  !BEmiit 
witfa.  d&sr  pgiiiiiiiiiL.  ^jnes  own.  prapstv'  wUdk  wai 
diers  wtben.  die  'var  bcaie  (Hn::  II  wmakL  be  Gdbie  a* 
ffi^^iw  in  sEansciy  s  eiBiiij'f  ppTpecc^'*  Hs 
Tke  Bapml  F^anj-  5.  la  Ikurs  Lam  ^ami 
3iarme  Bunntmte^  Ukl.  ti.  &.  ^L  &&.  die  _ 
m  laid  down  smilarij :  but:,  in  sec  &•  a  Lcs 
jppeais  tt)  be  caiien  of  die  cne  ''«f  a  soii^ecCy 
frn^w^  hiimirif  ia  an  cxieaiT^  axmcrj.  oi  the 
one  ^  a  w^air,  fmf  ffrfifffy  vicbckavs  ttnnwpil^  «kk  Ui 
propeftj,  aod  recoms  eo  hs  oadw  cmnmi.'*  Tbic, 
kyvetcr,  b  doc  die  prcaent  eve.  In  the  jimI^m  m 
betov,    T9mU»g  t.  HiMaTd(e)  is  rdcncd   ttk     Lord 

/&>  %  Cfmmtk  (3m^.  Or.  r.  Jl;,  155.     TVa  ippcKi  to  be  ch*  caK 
ficli«r«4  w  bj  Dr.  Whmim^  «  crDevi  in  dM  ccx:  abov*. 
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AJvanUy   there  in   effect  says   that,    when  the   British        1857. 
Government  lays  an  embargo  on  the  ships  of  another      esposito 
state,  a  British  Court  must  act  upon  the  presumption  that     bowdbm. 
the  British  Government  is  in  the  right,  and  the  other 
State  in  the  wrong;  and  that,  in  a  British  Court  of 
justice,    nothing    which    is    in    contravention   of    the 
embargo    can    be   enforced.     The    case,   as   far   as    it 
applies,  which  is  only  very  remotely,  is  in  favour  of 
the  defendant. 

Then,  as  to  the  replication.    [Jervis  C.  J.    The  Court 
wishes  first  to  hear  the  argument  against  the  plea.] 

Manisty,  for  the  party  denying   the  error  (plaintiff 
below). 

It  appears   that  the  defendant  detained   the  vessel 
beyond  the  laying  days:    there  is   therefore  a  clear 
breach,  unless  the  declaration  of  war  of  itself  dissolved 
the  whole  contract     But  that  b  not  so.     It  is  true  that 
in  general  it  is  illegal  to  trade  with  an  enemy ;  and  that 
no  one  can  be  sued  for  non-performance  of  a  contract 
when  the  performance  has  become  illegal.     But  there 
is  DO  illegality  in  trading  with  an  enemy  if  the  Queen's 
licence  is  obtained  for  the  purpose.     Here  it  is  not 
averred,  as  was  averred  in  Reid  v.  Hoskins  (a),  that  no 
licence  could  be  obtained.     The  case  is  as  if  a  statute 
prohibited  a  trading  without  the  Queen's  licence:  in 
order  to  shew  a  violation  of  such  a  statute,  an  averment 
would  be  necessary  that  no  Queen's  licence  was  obtained. 
[PoUack  C.  B.     In  the  present  case,  the  effect  of  the 
Queen's  licence  would  be  to  supersede  the  general  law : 
it  should  seem  to  be  no  more  necessary  to  aver  that 

(a)  A  E,^  B.  979. 
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1867.        siich  a  licence  could  not  be  obtained  than  to  aver  that 
EsposiTo      ^^  ^^  ^^^  practicable  to  obtain  a  repeal  of  an  Act  of 
BowDER.      Parliament.]     The  illegality  here  shewn  is  set  op  as  an 
excuse  for  the  non-performance.     But  the  defendant, 
by  deferring  the  performance,  took  upon  himself  the 
risk  of  its  becoming  impossible.     Nor  was  it  absolutely 
impossible.     The  ship  was  a  neutral  vessel,  and  might 
have  safely  left  Odessa.     In  Reid  v.  Haskins  (a)  there 
never  was  a  possibility  of  legally  performing  the  agree- 
ment.  If  there  be  several  ways  of  performing  a  contract, 
one  of  which  becomes  illegal,  that  is  no  excuse  for  not 
performing  it  by  some  of  the  other  ways,     [CressweU  J. 
The  Court  below  appears  to  admit  that  the  contract  was 
dissolved:  you  seem  not  to  do  so.]     It  was  dissolved 
only  in  a  particular  sense.     [Cresswell  J.     That  propo- 
sition I  cannot  deal  with.     Pollock  C.  B.     The  case  of 
war  is  an  exception  implied  in  the  contract,  as  the 
termination  of  life   is  an  exception  implied  in  many 
other  contracts.]     Could  it  be  implied  in  a  contract 
that,   if  war   were  proclaimed  and   a  peace   followed 
almost  immediately,  the  contract  should   not  be   per- 
formed?    The  exception  can  be  no  more  than  this: 
that,  if  war  should  be  proclaimed  under  circumstances 
making  it  impossible  legally  to  perform  the  contract, 
there  should  be  no  performance. 

As  to  the  replication.  The  first  order  in  council 
allowed  a  neutral  to  leave  an  enemy's  port  with  enemy's 
goods.  The  second  allowed  an  enemy's  ship  to  bring 
enemy's  goods.  No  doubt  a  licence  would  have  been 
given  extending  the  same  privilege  to  British  goods; 
and  it  may  be  contended  that  what  was  allowed  in  the 

(a)  A  E.^  B,  979. 
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case  of  enemy's  goods  would  be  allowed  in  the  case  of  1857. 
British  goods.  The  last  order,  issued  while  there  was  espobito 
yet  time  to  perform  the  contract,  clearly  would  have  bowdbn 
legalized  the  performance  of  the  contract  That  was 
decided  in  Clemontson  v.  Blessig  (a).  Indeed  the  remarks 
of  Martin  6.  in  that  case  would  appear  to  extend  to 
justifying  the  performance,  even  without  the  order  in 
council,  and  thus  to  shew  the  plea  absolutely  bad. 
[WUles  J.  Suppose  the  charterer's  agent  at  Odessa  had 
bad  the  corn  in  his  hands,  but  was  unable  to  get  it 
on  board  without  employing  Russian  lightermen,  and 
entering  the  com  at  the  Russian  custom  house,  and 
paying  Russian  duties.  Do  you  say  that  the  charterer 
would  have  been  excused?]  On  that  supposition,  the 
performance  would  be  illegal,  but  for  the  Queen's 
licence. 

Mellishf  in  reply.  If  there  had  been  a  licence,  it 
was  for  the  party  insisting  on  that  fact  to  shew  it. 
That  would  be  so  as  to  the  burthen  of  proof;  Holland 
V.  Hall  (b)  I  and  the  rule  as  to  the  burthen  of  averment 
must  be  the  same.  The  question  on  the  plea  is  really 
whether  the  declaration  of  war  dissolved  the  contract : 
that  is  shewn  to  be  so  on  the  authorities  already  cited, 
to  which  may  be  added  the  language  of  Lord  EUen-- 
borough  in  Barker  v.  Hodgson  (c).  The  greatest  incon- 
venience would  arise  from  any  other  view.  How  long 
is  the  party  to  wait  ? 

Then,  as  to  the  replication.  The  first  two  orders  in 
council  had  no  application  to  British  property  or  ships. 
It  seems  to  be  ui^d  that  these  would  extend,  in  spirit 

(«)  11  Exch.  135.  <6)  I  B,  ^  Aid,  53. 

(c)  3  Af.  ^  5^.  267.  270. 
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at  MMt,  lo 

Botthat  thii  WW  DOC  K>ii  dear  fron  the  'mmog  of  the 
thiid  otdcr  in  raanrH^  which  would,  on  that  liew,  haie 
been  nnnci-f— j.  The  dfect  of  the  thiid  older  dqiendi 
opoo  the  flame  qoemoo  m  the  Tali^ij  of  the  pka;  far, 
if  the  war  dianhed  the  contract,  there  waa  no  contract 
at  the  time  when  the  third  order 


WiLUB  J.  now  delifeied  the  judgment  of  the  Coort. 

Thiscaae  waaaigoed  before  oar  lamratrd  eoDcapiei 
the  late  Lotd  Chief  Jistice  Jaw  and  Baron  AUtrmm, 
together  with  the  Lord  Chief  Baton,  mj  farothen 
Creamfdl  and  Crmoder^  and  mjwtXL 

Upon  the  aigoment,  all  the  memben  of  the  Coort 
were  ananimous  as  to  the  resolt  of  the  judgment  we 
ooght  to  pronoance :  bot,  in  consequence  of  the  import- 
ance of  the  caae,  we  took  time  to  consider  and  aiate  oar 
reasons  for  that  judgment. 

We  agree  in  the  opinion  of  the  Coort  of  Queeo's 
Bench  that,  if  the  plea  be  sofficient,  the  replicatioa 
fiimishes  no  answer  to  it,  and  in  their  reasons  for  that 
opinion,  which  we  need  not  repeat. 

The  principal  question  in  the  case  is  as  to  the  Taliditj 
of  the  plea.  It  is,  in  effect,  whether  a  charter  partj, 
made  before  the  late  Rustiam  war  between  an  EngBA 
merchant  and  a  neutral  ship-owner,  whereby  it  was 
agreed  that  the  neatral  vessel  should  proceed  to  Otfeuo, 
a  port  of  Russia^  and  there  load  from  the  freighter's 
frurtors  a  complete  cargo  of  wheat,  seed  or  other  grain, 
and  proceed  therewith  to  Falmouth,  with  usual  provisions 
as  to  laying  days  aiid  demurrage,  was  dissolved  by  the 
war  between  England  and  Russia,  alleged  by  the  char- 
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terer,  in  his  plea,  which  is  to  be  taken  as  true  for  the  pur-  1857. 
pose  of  the  present  discussion,  to  have  broken  out  before  esposito 
the  vessel  arrived  at  Odessa^  and  to  have  continued  up  to 
and  during  the  time  when  the  loading  was  to  have  taken 
place;  it  being  further  alleged  in  the  plea  that,  fix>m 
the  time  war  was  declared,  it  became  and  was  impossible 
for  the  charterer  to  perform  his  agreement  without  deal- 
ing and  trading  with  the  Queen's  enemies. 

It  is  now  fully  established  that,  the  presumed  object 
of  war  being  as  much  to  cripple  the  enemy's  commerce 
as  to  capture  his  property,  a  declaration  of  war  imports 
a  prohibition  of  commercial  intercourse  and  correspond- 
ence with  the  inhabitants  of  the  enemy's  country,  and 
that  such  intercourse,  except  with  the  licence  of  the 
Crown,  is  illegal. 

Doubt  was  thrown  upon  the  law  on  this  subject  by 
the  case  of  Bell  v.  GiUon  {a)  (1798),  where  Buller  and 
Heath  Js.  (Rooke  J.  dissentiente)  held  that  an  insurance 
of  goods  purchased  in  Holland  during  hostilities  between 
England  and  Holland^  on  board  a  neutral  ship,  was 
lawfuL  That  case,  however,  was,  in  the  year  1800, 
overruled.  Lord  Kenyan  being  Chief  Justice,  by  the 
Court  of  King's  Bench,  in  Potts  v.  Bell(b);  which, 
together  with  the  great  case  of  7%e  Hoop  {ComeUs)  (c) 
(1799),  before  Lord  Stowelk  then  Sir  fFilUam  Scott, 
upon  the  authority  of  which  Potts  v.  Bell  (b)  was 
decided,  has  restored  and  finally  established  the  rule 
already  mentioned,  that  one  of  the  consequences  of 
war  is  the  absolute  interdiction  of  all  commercial  in- 
tercourse  or  correspondence  between   the  subjects  of 


(a)  \  B.^  P,  345.  (6)  8  T,  R.  548. 

(e)   I  Rob,  Rep,  Adm,  196. 
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:}5(;7^        :^  lufidie  oooiitnes  ezcrpC  bj  the  prfmiaaon  of  their 


Tttt  <aw  ti  ne  Hmp  (Oracb)  («)aiid  Attr  ▼. 
Skill  1  iar^sa  fifla^fchrd  that  it  ii  ilkgdl  fix'  a  nlject 
bt  3iinr  j£  ^vac.  ^raiuflt  Ecence^  to  bring  fawn  «n  etiemj  s 
pi}r%.  i{«m  bx  ^  omcnl  dbip^  goods  pBdmed  in  the 
eueor«>  ctnmcv  imar  t^  riTnrrmrnf  of  hntfiHtirs 

VTfXEscasit  ^  hive  been  psdHsed  fam  m 
ctfrcc,  cne  xin£zir  vich  the  inhabitants  of  an 
s  cmcmj  s  tmSne  vini  the  cnear.  And,  in  die 
oatafTkeHmp  Cmmduj  fg  ^  Lacd  Sfcntfl,  after  kjiiy 
down  the  rale  that  tndii^  Mi£k  the  cnemj,  except 
nnder  a  royal  Bccnce,  sobyects  tbe  pundit i  to  oonfisca- 
uoo,  and  citing  nnmeioas  cases  in  imj|iuit  of  that  rale, 
proceeds  to  saj  <c^ :  "  The  caKs  vUch  I  haie  pio- 
<hioed  prove  that  the  rale  has  been  i^idlj  enfixced, 
— vheie  Acts  of  Parfiament  have  on  dilfacnt  ocffawons 
been  made  to  rdax  the  narigatiaD  law  and  other  leienoe 
Acts ;  vheie  the  GtyYernment  has  aothoriied,  imder  the 
sanction  of  an  Act  of  Pariiament,  a  homeward  tnde 
faxn  tbe  enemT's  poasessiottSy  bot  has  not  ^KaficaDj 
pn>tected  an  outward  trade  to  the  same,  thoqgh  inti- 
matrij  connected  with  that  homeward  trade,  and  almost 
necessarr  to  its  existenoe :  that  it  has  been  enfixeed, 
where  stroi^  daim  not  merelj  of  cooTenienoev  but 
almost  of  oecessitT,  excused  it  on  behalf  of  the  iodi- 
Tidoal;  that  it  has  been  enfixced  where  cargoes  haie 
been  laden  before  the  war,  hot  where  the  parties  hate 
not  used  all  possible  diligence  to  coontennand  the 
Tovage  after  the  first  notice  of  hostilities ;  and  that  it 


(«)  1  Rak.  Rt^  Adwu  196.  {h)  8  T.  R.  &46. 

(c)  1  £o6.  Rgp.  Adm,  216. 
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has  been  enforced  not  only  against  the  subjects  of  the  1857. 
Crown,  but  likewise  against  those  of  its  allies  in  the  esposito 
war,  upon  the  supposition  that  the  rule  was  founded  g^^J,,^ 
on  a  strong  and  universal  principle,  which  allied  states 
in  war  had  a  right  to  notice  and  apply,  mutually,  to 
each  other's  subjects.  Indeed  it  is  the  less  necessary 
to  produce  these  cases,  because  it  is  expressly  laid  down 
by  Lord  Man^ld,  as  I  understand  him  **  (see  Gist  v. 
Mason  (a)  ),  '^  that  such  is  the  maritime  law  of  England; 
and  he  who  for  so  long  a  time  assisted  at  the  decisions 
of  that  Court"  (prize  appeals),  '^and  at  that  period, 
could  hardly  have  been  ignorant  of  the  rule  of  decision 
on  this  important  subject ;  though  none  of  the  instances 
which  I  happen  to  possess  prove  him  to  have  been 
personally  present  at  those  particular  judgments.  What 
is  meant  by  the  addition  ^  but  this  does  not  extend  to  a 
neutral  vessel,'  it  is  extremely  difficult  to  conjecture, 
because  no  man  was  more  perfectly  apprised  that  the 
neutral  bottom  gives,  in  no  case,  any  sort  of  protection 
to  a  cargo  that  is  otherwise  liable  to  confiscation,  unless 
under  the  express  stipulations  of  particular  treaties ;  and 
therefore  I  cannot  but  conclude,  that  the  words  of  that 
great  person  must  have  been  received  with  some  slight 
degree  of  misapprehension." 

The  force  of  a  declaration  of  war  is  equal  to 
that  of  an  Act  of  Parliament  prohibiting  intercourse 
with  the  enemy  except  by  the  Queen's  licence.  As 
an  Act  of  State,  done  by  virtue  6f  the  Prerogative 
exclusively  belonging  to  the  Crown,  such  a  declaration 
carries  with  it  all  the  force  of  law.  It  is  founded  upon 
the  jus  belli  which  Lord  Cohe  (Co.  Lit  ll.b.)  states  to 

(a)  1  T.  R,  88. 
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permitted ;  aod  therefore  it  does  not  affect  the  present        1357. 
discussion :  and  we  need  not  give  any  opinion  upon  the      esposito 
point  there  decided. 

As  to  the  mode  of  operation  of  war  upon  contracts 
of  affireightment,  made  before^  but  which  remain  un- 
executed at,  the  time  it  is  declared,  and  of  which  it 
makes  the  further  execution  unlawful  or  impossible, 
the  authorities  establish  that  the  effect  is  to  dissolve 
the  contract,  and  to  absolve  both  parties  from  further 
performance  of  it  Such  was  the  opinion  of  Lord 
EUenborough^  at  a  time  when  the  question  must 
recently  have  often  occurred  and  been  well  considered 
and  understood,  in  Barker  v.  Hodgson  {a)  (1814); 
where  it  was  held  that  the  prevalence  of  an  infectious 
disorder  at  the  port  of  loading,  and  consequent  prohibi- 
tion of  intercourse  by  the  law  of  the  port,  were  not 
suflBcient  to  excuse  the  charterer  fix>m  loading;  and 
Lord  EUenboroughy  in  delivering  judgment,  said :  **  The 
question  here  is,  on  which  side  the  burthen  is  to  fall. 
If  indeed  the  performance  of  this  covenant  had  been 
rendered  unlawful  by  the  Government  of  this  country, 
the  contract  would  have  been  dissolved  on  both  sides, 
and  this  defendant,  inasmuch  as  he  had  been  thus 
compelled  to  abandon  his  contract,  would  have  been 
excused  for  the  non-performance  of  it,  and  not  liable 
to  damages.  But  if  in  consequence  of  events  which 
happen  at  a  foreign  port,  the  freighter  is  prevented  fh)m 
furnishing  a  loading  there,  which  he  has  contracted  to 
furnish,  the  contract  is  neither  dissolved,  nor  is  he 
excused  for  not  performing  it,  but  must  answer  in 
damages."    A  similar  opinion   was  expressed   by   the 

^a)  3  M.  §•  5.  267.  270. 
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mrn.  ^""^  eminent  judge  in  AjtUmMom  ▼.  iZadUe  (ii>  LotvI 
^y^ijQ  Tenterden  abo,  in  his  work  on  Shipping  (lOch  ed.  by 
Seijeant  S%^,  p.  426 ;  5Uied^p.  427),  states  the  kwthos. 
**  Another  general  role  of  hiw  fhmishes  a  disBolotion  of 
these  contracts*  (i.  e.  for  the  carriage  of  goods  in  merchant 
ships)  ^by  matter  extrinsic  If  an  agreement  be  made 
to  do  an  act  kwiul  at  the  time  of  soch  agreement,  bat 
afterwards^  and  before  the  performance  of  the  act,  the 
performance  be  rendered  unlawful  by  the  Government 
of  the  country,  the  agreement  is  absolutely  dtasolTed. 
I(  therefore,  before  the  commencement  of  a  voyage, 
war  or  hostilities  should  take  place  between  the  state  to 
which  the  ship  or  cargo  belongs,  and  that  to  which  they 
are  destined,  or  commerce  between  them  be  wholly 
prohibited,  the  contract  for  conveyance  is  at  an  end, 
the  merchant  must  unlade  his  goods,  and  the  owners 
find  another  employment  for  their  ship.  And  probably 
the  same  principles  would  apply  to  the  same  events 
happening  after  the  commencement  and  before  the 
completion  of  the  voyage,  although  a  different  rule  is 
laid  down  in  this  case  by  the  French  Ordinance."  It 
may  be  added  that  the  cases  above  put  by  Lord 
Tenterden  cannot  be  treated  as  isolated  propositions, 
but  as  instances  of  the  general  principle  of  law  with 
which  they  are  prefaced.  Chancellor  Kent  also,  in  his 
Commentaries,  3d  vol.,  p.  248.  (4th  ed.),  after  stating  that 
^<  the  contract  of  affreightment  may  be  dissolved  without 
execution,  not  only  by  the  act  of  the  parties,  but  in 
many  cases  by  the  act  of  the  law,**  proceeds  to  state 
that,  inter  alia,  war  making  performance  unlawful  or 
impossible,  either  before  or  afler  its  commencement, 
dissolves  the  contract.     The  same  distinguishe<I  person 

(a)   10  £a«<»530. 
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held,   in  the   Court  of  Errors  in  New   York,  that  a        1857. 
contract  of  partnership  with  a  foreigner  was  absolutely      esposito 
dissolved  by  the  breaking  out  of  war  between  the  two 
countries.     (See  GriswoU v.  Waddington  [a). ) 

Further,  there  is  very  high  authority  for  saying  that 
the  removal  of  merchandize,  even  though  acquired  before 
the  war  from  the  enemy's  country,  after  knowledge  of 
the  war,  without  a  royal  licence,  is  generally  illegal 
This  was  laid  down  at  the  Cockpit  iu  1747,  in  the  case 
of  The  St,  Philip  (referred  to  and  stated  by  Sir  John 
Nicholl  in  his  learned  argument  in  PoHs  v.  Bell  (b), 
where  the  Lords  Commissioners  of  Appeal,  present 
Willes  C.  J.,  refused  to  give  the  claimants  liberty  to 
prove  that  their  goods  were  bought  before  the  war. 
The  same  law  was  laid  down  by  Mr.  Justice  Story  in 
The  St  Lawrence  (c)  and  7%^  Joseph  {Sargent)  {d).  See 
also  Willard  Phillips^s  very  able  work  On  the  Law  of 
Insurance^  3d  ed.,  1  vol  p.  137,  et  seq.  The  cases  before 
Lord  Stowett  of  The  Jujffrow  Catherina  (Hansen)  (e)  and 
The  Madonna  delle  Grade  (  Copenzia)  (^),  in  which  that 
great  Judge  fastened  upon  peculiar  circumstances  to 
exempt  the  claimants  from  the  operation  of  the  general 
rule,  tend  strongly  to  confirm  its  applicability  in  all  cases 
in  which  trade  or  intercourse  with  the  enemy  after 
knowledge  of  the  war  is  involved  in  the  shipment 
And  in  such  cases  the  circumstance  of  previous  purchase 
seems,  as  a  general  rule,  to  be  matter  for  the  con- 
sideration of  the  Crown  in  its  clemency  alone. 

(a)  16  Johnson,  438.    See  the  case  below,  16  Johnson,  57. 

(b)  8  T.  B.  556.  («)  1  GalUson  (  U.  S.),  467. 
(d)  1  GalHson  (U,  S,),  545.            («)  5  Rob.  Bep,  Adm.  140. 

(p)  4  Bob,  Bsp.  Adm.  195. 

VOL.   VII.  3   £  E.   &   B. 
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pnmoiK  ddsHh  OD  the 
gk^brtke 
But  it  WW  abo 
jirigpw III  of  tke  Comt,  to  be  ■■■wkl  tkfttke 
or  the  dap  voe  iBhttd  fldvecm  lii  i  ■■  k 
rtamm  of  thst  ciiiuiilmce,  the  duly  of  &e 
**»  tooD  m  he  heud  of  the  drr liraiinB  of  w»  to 
make  his  cxape,  and  to  seek  a  place  of  mSttr, 
of  Gngenngat  Odrtm  in  the  hope  irf"  obtainiiiga 
allhongh  he  angiht  aafidj  have  done  «>  if  he  had  not 
been  a  BnUsk  sosgecty  and  the  ship  had  been  neotial 
property.'  (See  the  icaolt  of  that  caae  in  the  Odbca  s 
Bench  (b)  and  Ezdieqoer  Chamber  (c)  ;  abo  Acay  t. 
Bowdai  id).) 

We  entirely  coocor  in  the  decision  in  Rod  t.  A»> 
kuis  (a;,  and  in  the  reasons  adjanced  in  the  judgment; 
either  of  whichy  howcTer,  would,  in  oar  opinion,  have 
been  sufficient.  The  fad  that  it  was  the  dntj  of  the 
master  in  that  case  to  leave  Odessa,  and  that  he  ooold 
not  have  received  a  cargo  without  dealing  and  trading 
with  the  enemy,  was  a  sufficient  ground  for  the  A>o^fi^nn 
that  his  owners  could  not  recover  against  the  charterer 

(a)  4  E.^  B.  97d.  (ft)  JUidx.  BbOuu.  5  £.  |r  A.  7)9. 

(€)  Bad  T.  Ho$kims,  6  E,  (r  B,  953. 

(<0  Ini^.B  ,5  E.k  B.  714  ;  and  ia  Ezck.  Ck.  6  £.  |-  B.  9S3. 
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for  not  loading  a  cargo  which  he  could  not  lawfully        1867. 
have  received.     But  that  was  not  the  only  reason,  stated      esposito 
in  the  judgment^  by  which  it  could  have  been  supported.       bowdbit. 
The  argument,  which  was  again  urged  in  this  case,  that, 
apart  from  any  considerations  affecting  the  ship-owner 
only,  the  defence  was  valid  by  reason  of  the  law  also 
forbidding   the   charterer  to  load  a  cargo,  and,  as  a 
consequence  of  that  prohibition,  dissolving  the  charter 
party  and  absolving  both  parties  from  further  perform- 
ance, remains  to  be  considered. 

In  order  to  escape  the  application  of  this  latter  argu- 
ment, founded  upon  ^e  principles  above  stated,  it  is 
necessary  for  the  ship-owner  to  establish  that  the  plea 
of  the  charterer  cannot  be  true  in  alleging  an  impossi- 
bility of  performance  without  dealing  and  trading  with 
the  enemy,  or,  in  other  words,  that  the  charterer  could, 
but  for  some  default  of  his  own,  and  notwithstanding  the 
war,  have  fulfilled  his  contract  in  a  lawful  manner. 

We  proceed  to  consider  the  arguments  advanced  for 
that  purpose. 

In  the  first  place,  it  is  said  that  the  contract  admitted 
of  being  fulfilled  afler  the  war  by  purchasing  the  cargo 
from  Her  Majesty's  subjects,  or  those  of  her  allies  at 
Odessa,  who  may  have  had  wheat,  seed  or  other  grain 
which  they  were  willing  to  dispose  of,  and  may  have  been 
about  to  leave  the  enemy's  country :  and  it  is  assumed 
that  the  charterer  might  lawfully  have  purchased  the 
cargo  from  such  persons,  and  lawfully  have  shipped  it 
when  so  purchased. 

Assuming,  for  argument's  sake,  that  this  assumption 
is  correct  in  point  of  law  (which,  independently  of 
express  authority,  we  should  have  doubted,  inasmuch 
as  persons  inhabiting  an   enemy's  country  are  prima 

3  E  2 
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1%57.  facie  enemies;  The  Bermm,  Z>inn  (a);  and  eren  the 
E«P04iTo  Queen's  sabfects  become  enemies  if  thej  remain  and 
^fZ\,z3  trade  in  the  enemj*s  couutr?  after  tbej  know  of  the 
breaking  out  of  war;  see  O^Mealeg  t.  WOaom  {h)\  still 
it  shoold  seem  a  harsh  and  inequitable  position  that  the 
charterer,  bj  no  wrongful  act  or  defimlt  of  his  own,  bat 
by  the  unqoesdonablj  rightful  act  of  his  Sorereyi  in 
declaring  war  in  the  exercise  of  Her  ondoobted  pre- 
rogative  against  a  public  enemj,  shook!  be  rednoed  to 
the  necessity  of  seeking  out,  at  his  peril,  in  an  enemj's 
country,  persons  who  had  themselves  acquired  the  goods 
before  war,  and  were  possessed  of  them  under  circum- 
stances which  established  a  right  to  remove  them  from 
the  enemy's  country  without  a  licence. 

What  if  it  had  happened  that  there  were  no  BriHtk 
or  French  subjects  in  the  enemy's  country  baring  soch 
property  in  their  possession  to  sell,  or,  if  there  were,  that 
the  charterers  had  purchased  from  one  professing  at  the 
time  of  the  sale  that  he  was  about  to  depart,  but  who 
afterwards  remained  so  as  to  acquire  the  character  of  an 
alien  enemy?  Without,  however,  resorting  to  that 
supposition,  it  is  enough  to  refer  to  Poits  v.  Bell  {c) 
already  cited,  where  it  was  expressly  decided  that  goods 
purchased  in  the  enemy's  country  after  the  war  broke 
out,  though  not  from  enemies,  could  not  without  a 
licence  lawfully  be  shipped  thence  during  the  war  even 
in  a  neutral  vessel. 

Moreover,  it  is  not  correct  to  say  that  the  charterer, 
even  if  he  could  have  succeeded  in  lawfully  acquiring 
the  goods,  could  have  lawfully  shipped  them,  if  doing 
so  involved  dealing  or  trading  with  the  enemy.     It  is 

(«)  1  Rob,  Rep.  Adm.  102.  104.  (6)  1  Camp,  482. 

(c)  1  7.  R,  88. 
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more  than  likely  that  the  cargo  could  not  have  been  put        1857. 
on  board  without  passing  through  the  enemy's  custom       Esposito 
house  and  paying  export  duties.   The  passing  it  through       bowdkh. 
the  custom  house  and  obtaining  a  Russian  permit  for 
its  shipment  might  have  been  but  a  slight  case;    still 
it  would  have  been  a  case  of  dealing  with  the  enemy. 
The  payment  of  export  duties  would  have  supplied  him 
directly  with  the  means  of  carrying  on  the  war.     If  that 
were  proved  to  be  necessary  in  point  of  fact,  it  would 
sustain  the  defence  raised  by  the  plea.    That  it  is  not 
a  far  fetched  supposition  appears  by  the  fact  mentioned 
in  Abbott  on  Shippinff  by  Shee,  10th  ed.,  p.  437,  that  in 
this  very  case  it  was  proved  at  the  trial  at  York^  before 
Hatt  B.,  that  the  cargo  could  not  have  been  shipped 
without    payment    of   export    duties    to    the    Russian 
Government,  a  fact  which,  though  not  directly  admis- 
sible into  the  argument,  suggests  a  case  capable  of  proof 
under  this  plea,   and   in  which   the  charterer  would, 
according  to  the  principles  already  stated,  be  absolved. 
Another  case  may  be  put,  to  illustrate  the  extreme 
hardship  and  injustice  of  forcing  a  British  subject  into 
such  straits  as  those  suggested  in  the  argument  for  the 
plaintiff,  viz.  that  of  one  who  had  chartered  several 
neutral  ships  for  which,  after  the  war,  he  had  purchased 
cargoes  as  they  arrived,  through  himself  or  any  other 
British  subject  remaining  in   Odessa  for  that  purpose. 
Whatever  British  subjects  so  remained  and  traded  in 
the  enemy's  country  would  be  in  imminent  danger  of 
acquiring  a  hostile  character. 

In  our  opinion,  therefore,  the  first  argument  on  behalf 
of  the  ship-K)wner  is  not  maintainable. 

It    was,  however,    further    argued   that  the  breach 
of  contract  in  question  was  brought  about,  not  alto* 
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1857.       gether  by  the  war,  but  partly  by  the  de&ult  of  the 
£gp0giTo     charterer    himself  in    not    providing  a    cargo   before 
BowDEN.     ^^^  ^^  ^°^  keeping    it  until    the  war,  and  there- 
after until  the  arrival  of  the  neutral  vessel,  then  to  be 
lawfully  loaded  in  pursuance  of  the  charter  party. 

But,  assuming  again,  for  the  sake  of  argument,  that  this 
result  would  follow  in  point  of  law  if  the  charterer  had 
provided  a  cargo  before  the  war,  is  it  true  that  he  has 
been  guilty  of  default  ?  A  de&ult,  to  affect  him  with 
injurious  consequences,  ought  to  be  either  a  breach  of 
contract  with  the  person  who  claims  to  benefit  by  it  or 
a  breach  of  some  duty  imposed  by  law.  Not  baying 
the  com  was  not  the  former,  because  it  was  expressly 
stipulated  by  the  charterer  that  he  should  have  all  the 
laying  days  within  which  to  provide  and  ship  a  cargo ; 
and  no  breach  of  that  contract  had  been  committed 
when  the  war  took  place.  And,  so  far  from  its  being 
a  wrong  or  default  in  point  of  duty,  apart  firom 
contract,  not  to  have  so  provided  a  cargo,  it  might  have 
been  a  prudent  and  rightful  act  for  the  charterer, 
anticipating  the  war,  to  abstain  from  trading  with  the 
inhabitants  of  the  enemy's  country,  and  to  remove 
himself  and  his  property  before  the  war  began. 

To  impose  upon  the  charterer  the  necessity  of  pro- 
viding a  cargo  before  the  war,  and  of  keeping  that  caigo 
until  the  war,  and  afterwards  until  the  arrival  of  the 
vessel,  apart  from  any  difficulty  as  to  dealing  with  the 
enemy  in  shipping  it,  would  be  to  compel  one  of  Her 
Majesty's  subjects  to  do  what  he  has  not  contracted  to 
do,  in  order  to  save  himself  from  being  unable  to  per- 
form his  contract  by  reason  of  the  possible  event  of  a 
declaration  of  war,  intended  to  injure  the  Queen's 
enemies,  not  Her  own  subjects  nor  those  of  Her  ally. 
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bard  {a\  cited^  on  behalf  of  the  ship-owner,  in  sup-      Ebposito 
port  of  this  argument,  was  applied  by  that  learned      bowdsn. 
Judge  to  a  totally  different  state  of  &cts.     There  a 
Swedish  vessel  had  been  chartered  by  a  British  subject 
to  proceed   to  a  port  abroad,  and  take  in  a  cargo. 
An  embargo  of  a   hostile  character  was  laid  by  the 
British    Government    upon     Swedish    vessels,    which 
prevented  the  chartered  vessel  from  proceeding  to  her 
destination  for  such  a  period  as  would,  by  reason  of 
delay,  in  the  absence  of  excuse,  have  disentitled  her  to 
receive  a  cargo  at  the  port  of  loading.     She  proceeded 
thither  nevertheless,  after  the  embargo,  but  did  not 
receive  a  cargo  from  the  charterer.     And,  in  an  action 
subsequently  brought  by  the  Swedish  ship-owner  against 
the  British  charterer  for  not  loading,  it  was  held  that 
the  former  could  not  recover  by  reason  of  his  delay, 
and  that  he  could  not  set  up  the  British  embargo  as 
a  justification  for  such  default     That  dictum,  explained 
by  the  subject  matter,  is  therefore  inapplicable. 

In  this  case,  again  supposing  that  the  charterer  had 
obtained  the  property  before  the  war,  and  kept  it  in  the 
enemy's  country  with  the  intention  of  fulfilling  his 
contract  when  the  vessel  arrived,  were  there  war  or 
were  there  not,  the  same  difficulty  as  is  before  pointed 
out  would  arise  as  to  its  shipment  without  passing 
through  the  enemy's  custom  house,  and  possibly  paying 
export  duties  to  the  hostile  Government 

It  is  clear  that  the  charterer  could  maintain  no  action 
against  the  ship-owner  for  refusing  to  take  on  board  a 
cargo  which  the  charterer  could  load  only  by  dealing 

(a)  3  A.  ^  p.  291.  302. 
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1857.  and  trading  with  the  enemy:  and,  on  the  other  hand, 
EgposiTo  neither  ought  the  ship-owner  to  maintain  an  action 
BowDEN.     c^inst  the  charterer  for  not  doing  aa 

This  is  not  an  unequal  law,  because,  if  war  had 
broken  out  between  the  Czar  and  the  King  of  the 
Two  SiciUes,  instead  of  Her  Majesty,  the  vessel  would, 
according  to  the  principles  stated  above,  have  been 
absolved  from  going  to  Odessa,  and  might  forthwith 
have  proceeded  upon  another  voyage.  Even  the 
common  principle  of  reciprocity  therefore  points  out 
that  a  similar  indulgence  ought  to  be  allowed  to  the 
merchant,  when,  in  consequence  of  war  declared  by  his 
Sovereign,  he  is  involved  in  like  difficulties.  Under 
such  circumstances,  in  all  ordinary  cases,  the  more 
convenient  course  for  both  parties  seems  to  be  that 
both  should  be  at  once  absolved,  so  that  each^  on 
becoming  aware  of  the  &ct  of  a  war,  the  end  of  which 
cannot  be  foreseen,  making  the  voyage  or  the  shipment 
presumably  illegal  for  an  indefinite  period,  may  at  once 
be  at  liberty  to  engage  in  another  adventure  without 
waiting  for  the  bare  possibility  of  the  war  coming  to 
an  end  in  sufficient  time  to  allow  of  the  contract  being 
fulfilled,  or  some  other  opportunity  of  lawfuUy  perform- 
ing the  contract  perchance  arising.  The  law  upon  this 
subject  was  doubtless  made,  according  to  the  well  known 
rule,  to  meet  cases  of  ordinary  occurrence,  and  in  times 
when  to  permit  trading  with  the  enemy  even  through 
neutrals  was  the  exception,  not  the  rule.  These  con- 
siderations may  explain  the  origin  of  the  rule  author- 
itatively laid  down  in  the  books  as  to  war  at  once 
working  an  absolute  dissolution. 

A  distinction  was  suggested  between  the  first  allied 
breach  of  contract,  in  not  loading  the  vessel,  and  the 
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second  breach^  for  demurrage.     Inasmuch^  however,  as        1857. 
the  second  breach  would  be  proved  by  shewing  that      esposito 
the  vessel  remained  in  the  loading  port  without  being      bowden 
loaded  during  the  demurrage  days,  no  one  being  there 
to  act  on  the  part  of  the  charterer,  we  think  that  that 
breach  amounts  to  nothing  more  than  an  averment  that 
the  vessel  was  not  loaded  during  those  days ;  and  so  it 
stands  upon  the  same  footing  as  the  first  alleged  breach 
for  not  loading  the  vessel  during  the  laying  days. 

We  are  of  opinion  that  for  a  British  subject  (not 
domiciled  in  a  neutral  country,  which  the  defendant 
cannot  be  presumed  to  have  been)  to  ship  a  cargo  from 
an  enemy's  port  even  in  a  neutral  vessel,  without  licence, 
is  an  act  prima  facie  and  under  all  ordinary  circum- 
stances a  dealing  and  trading  with  the  enemy,  and 
therefore  forbidden  by  law ;  that  it  lies  on  the  person 
alleging  it  to  be  lawful  in  the  particular  instance  to 
establish  the  circumstances  which  make  it  so ;  and  that, 
in  the  absence  of  proof  that  it  was  lawful,  neither  a 
British  subject  nor  an  alien  friend  can  found  any  action 
upon  the  fact  of  its  not  having  been  performed. 

The  Sovereign  of  this  country  has  the  right  to 
proclaim  war,  with  all  its  consequences,  enforcing  or 
mitigating  them  either  generally  or  in  particular  in- 
stances as  may  be  thought  best  by  the  Government. 
One  of  those  consequences,  not  removed  or  dispensed 
with  by  any  treaty,  order  in  council,  or  licence,  or  by 
any  special  circumstance  of  necessity  in  the  particular 
case,  is  that  trade  and  dealing  with  the  enemy,  unless 
expressly  permitted,  are  forbidden. 

The  plea  alleges  that  the  contract  could  not  have 
been  fulfilled  without  such  dealing  and  trade.  That,  as 
we  have  already  shewn,  upon  grounds  not  considered  in 
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the  jadgment  of  the  Court  of  Qoeeo's  Bendi,  may  be 
true.  If  it  may,  then,  masmodi  as  die  law  justifies 
what  it  commandsy  and  efiects  that  purpose,  in  cases 
like  the  present,  by  dissolving  contracts  which  pre- 
sumably cannot  be  executed  without  dealing  and  tradUng 
with  the  enemy,  the  plea  is  sufficient. 

We  therefore  reyerse  the  judgment  of  the  Court  below, 
and  give  judgment  for  the  defendant 

Judgment  reversed. 


Saturday, 
AfoySOUu 


The  Queen  against  The  Inhabitants  of  the 
Township  of  Huddebsfield. 


On  appeal  C^^  appeal  against  an  order  of  two  justices,  whereby 

^cr*of"  -  Mary  Ann  Litilewood^  single  woman,  was  removed 

fi^***  ***"     ,  from  the  township  of  Hudder^ld  to  the  township  of 

for  the  opinion  Fubtone,  both  in   the  West  Riding  of  Yorkshire,   the 

of  the  Court  a  \  . 

case:  by  which  order  Stating  that  *'she  has  become  and  now  is  actually 
that  the  pauper  chargeable,"  but  not  further  explaining  the  chargeability : 

the  Sessions  quashed  the  order,  subject  to  the  opinion 


of  this  Court  upon  the  following  case. 


bodied  tingle 
woman,  who, 
while  in  ser- 
vice, became 
pregnant,  and 

was  dismissed  from  the  service ;  and,  by  reason  of  her  advanced  state  of  pregnancy,  was 
unable  to  take  a  situation  and  maintain  herself.  The  removing  justices  had  not  found  that 
she  was  chargeable  in  respect  of  relief  made  necessary  by  sickness,  but  only  that  she  '*  has 
become  and  now  is  actually  chargeable." 

Held  that,  upon  this  statement,  it  was  not  to  be  inferred  that  she  had  become  chargeable 
in  respect  of  any  sickness  ;  and  that  the  order  of  removal  was  not  therefore  objectionable 
under  stat.  9  &  10  Vict.  c.  66.  «.  4.,  pregnancy  not  being  necessarily  sickness  within  the 
meaning  of  that  section. 


XX.   VICTORIA.  795 

The  said  Mary  Ann  LittlewoodC^  settlement  was  ad-        1857. 
mitted  by  the  appellants  to  be   in  their  township  of   xhe  Queen 
Fubtone.     The   said   pauper   was,   in  April   1866,    in  i„i,|^biunteof 
service  in  the  respondent  township  as  domestic  servant,     ^^^^^^ 
and,  being,  whilst  in  such  service,  found  to  be  pregnant 
with  a  bastard  child,  was  dismissed  from  the  said  ser- 
vice :  and,  being  then  unable  from  her  advanced  state  of 
pregnancy  to  take  a  situation  and  maintain  herself,  she 
was,  on  21st  of  the  said  month  of  Aprils  admitted  into 
the  Huddersfield  Union  Workhouse  as  chargeable  to  the 
township  of  Huddersfield,  and  entered  upon  the  books 
of  the  said  workhouse   as  ''an    able-bodied  woman;*' 

» 

the  cause  of  relief  being  specified  in  the  said  book  as 
''  pregnancy."  And  she  continued  to  be  relieved  therein 
at  the  cost  of  the  township  of  Huddersfield  until  delivered 
of  a  child  on  27th  July,  and  thenceforward  until  the 
hearing  of  the  appeal. 

Upon  these  facts,  the  appellants  objected  that  the 
relief  to  the  said  pauper  had  been  made  necessary  by 
sickness  or  accident,  which  would  not  produce  perma- 
nent disability ;  and  therefore  that,  under  the  fourth 
section  of  stat.  9  &  10  Vict  c.  ^^.,  no  warrant  should 
have  been  granted  for  her  removal :  and  that,  in  the 
said  order  appealed  against,  the  justices  granting  the 
same  had  not  stated  that  she  had  become  chargeable 
in  respect  of  relief  made  necessary  by  sickness  or 
accident,  and  that  they  were  satisfied  such  sickness  or 
accident  would  produce  a  permanent  disability. 

The  Court  of  Quarter  Sessions  held  the  above  objec- 
tion to  be  good  in  law«  and  quashed  the  order  of 
removal. 

The  question  for  the  Court  of  Queen's  Bench  is : 
Whether  the  said  pauper  Mary  Ann  Littlewood  was,  at 
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18^7.       the  date  of  the  order,  in  cooseqoefioe  of  her  pregnaDcj, 
Til*  iicKEM    tbougli  **ma  able-bodied  woman,**  removable  from  the 
Idbat^f  of  I'^'pondent  tovndiip.     If  the  Cocnt  shall  dedde  that 
^jTKuT'    •^  ^M  not  ^  remorable,  the  order  of  Qoaiter  Seanons 
is  to  be  confirmed,  and  the  order  of  mnoral  to  be 
qnashed :  bat,  if  the  Court  shall  decide  die  was  remov- 
able, then  the  order  of  Quarter  Sesrions  is  to  be  quashed, 
and  the  order  of  remo?al  to  be  confirmed. 

Pashky  and  Needham^  in  support  of  the  order  of 
Sessions.  Bj  stat  9  &  10  Viet  c.  66.  a.  4.  ^no  warrant 
shall  be  granted  for  the  removal  of  anj  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sick- 
ness or  accident,  unless  the  justices  granting  the  warrant 
shall  state  in  such  warrant  that  they  are  satisfied  that 
the  sickness  or  accident  will  produce  permanent  dis- 
ability." No  such  certificate  has  been  here  granted; 
nor  indeed  could  it;  for  there  is  no  ground  for  supposing 
permanent  disability.  Ttegina  v.  Prioit  Hardwick  (a) 
shews  that,  where  the  chargeability  in  fact  arises  from 
sickness,  the  order  of  removal  is  bad  if  it  does  not  state 
the  sickness  and  that  such  sickness  was  not  permanent. 
The  question  therefore  is,  whether  the  pregnancy  was 
*' sickness**  within  the  meaning  of  the  section.  Now 
any  bodily  infirmity  producing  helplessness  is  sickness : 
thus  blindness  is  sickness ;  and  an  order  of  removal  is 
bad  which  states  that  the  pauper  has  not  become  charge- 
able in  respect  of  relief  made  necessary  by  sickness  if 
the  chargeability  was  in  fact  produced  by  the  blindness  {b\ 
Here  the  case  shews  a  bodily  inability  produced  by 
the  pregnancy :  the  word  "  sick "  is  ordinarily  applied 

(a)  12  Q.  B.  168.  (6)   Sec  Regina  v.  BuekmeU,  3  E,^  B.  587. 
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to  such  inability:  the  declaration  in  actions  of  seduc-  1857. 
tion  used  to  aver  that  the  party  seduced  "  became  The  Queen 
pregnant  and  sick  with  child.'*  In  Richardson's  New  inhabruntoof 
Dictionary  of  the  English  Language,  "sick"  is  defined  ^\^^^^ 
as  "  weak,  ailing,  diseased,  disordered ;  nauseating,  (as 
if  affected  with  a  sick  stomach,)  disgusted."  Nausea  is 
an  ordinary  symptom  of  pregnancy.  In  Bouvier's  Law 
Dictionary  {Philadelphia,  1856)  "sickness"  is  thus  ex- 
plained :  "  By  sickness  is  understood  any  affection  of 
the  body  which  deprives  it  temporarily  of  the  power 
to  fulfil  its  usual  functions."  [£rfe  J.  At  one  time, 
pregnancy  constituted  actual  chargeability ;  but  that  is 
not  so  now.]  The  statute  now  under  consideration 
appears  to  have  been  framed  with  the  intention  of 
legislating  in  respect  of  every  species  of  bodily  inca- 
pacity, permanent  or  temporary.  [Lord  Campbell  C.  J. 
What  would  you  say  of  the  case  of  a  married  woman 
pregnant  by  her  husband  ?]  If  the  pregnancy  disabled 
her,  so  as  to  render  her  chargeable,  she  would,  unless 
Stat.  9  &  10  Vict  c,  66.  s,  4.  applies,  be  removable,  but 
for  the  law  which  prevents  the  separation.  [Lord 
Campbell  C.  J.  The  husband  would,  on  that  view,  be 
chargeable  in  respect  of  the  wife.  Coleridge  J.  He  would 
be  removed,  and  his  wife  with  him.] 

Maule  (with  whom  was  H.  fV.  West),  contrit.  The 
pauper  is  found  to  be  able  bodied.  It  is  not  said  that 
she  was  even  so  far  incapacitated  by  pregnancy  as  to  be 
unable  to  work.  She  was  discharged  on  account  of  her 
loss  of  character ;  and  that  may  be  the  only  cause  of 
her  inability  "  to  take"  a  situation.  But,  supposing  the 
pregnancy  to  have  produced  a  bodily  disability  resulting 
in  chargeability,  that  is  not  sickness  within  the  defini- 
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18«57.  tiarm  cited  <m  the  other  ode.  It  is  not  a  morbid  itate 
"iVr  Qcm  ^  bodj,  Dor  one  whidi  deprrres  it  of  the  pover  to  fidfil 
fifciliUin  oT  ^  fuoctioDf :  OD  the  ooolmy,  the  bodj,  at  the  tiaie  of 
^l^^^  P^'^sgDAticj,  k  perforniiiig  perhaps  the  werj  hi^iest 
corporeal  fimctioii,  and  »  m  the  state  niGst  opposed  to 
a  state  of  disease  or  disorder.  [He  was  then  stopped  by 
the  Court] 

Lord  Campbell  C.  J.  We  all  agree  with  the 
reqxmdents:  we  might  perhaps  have  done  so  jet  more 
stroDglj  if  we  had  allowed  their  coonsel  to  continue  bis 
able  argument  It  is  impossible  to  saj  that  jH-egnancy, 
per  se,  shews  disease :  and  I  think  that  by  '^sicknessy" 
in  the  statute,  is  meant  ^disease."  There  is  nothing  to 
shew  that  the  pauper  was  unable  to  work:  the  question 
proposed  for  the  Court  states  her  to  be  able-bodied.  So 
that  we  are  asked,  whether  an  able-bodied  woman  who 
is  pregnant  is  sick  within  the  meaning  of  the  section. 
It  cannot  be  said  that  she  is. 

Coleridge  J.  I  am  entirely  of  the  same  opinion. 
In  carrying  out  the  Act,  we  must  be  careful  not  to  go 
beyond  it  It  may  be,  though  I  do  not  go  quite  so  &x 
as  Mr.  Pcuhlei/y  that  incapacity  produced  by  pregnancy 
is  chargeability  by  reason  of  sickness.  But  we  find 
"sickness**  joined  with  "accident"  We  cannot  say 
that  an  able-bodied  person,  who  is  under  any  derange- 
ment organic  or  physical,  is  necessarily  in  a  state  of 
sickness.  It  does  not  follow  that,  because  pregnancy 
may  produce  illness,  it  must  produce  it  And,  if  the 
statement  be  consistent  with  both  suppositions  of  &ct, 
it  lies  upon  those  who  insist  upon  the  application  of  the 
section  to  shew  which  supposition  is  the  true  one. 


FIBLD. 
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Erle  J.     I  think   that  the  justices  who  made  the        1857. 
order  were  right  and  the  Sessions  wrong.     The  cases    The  Quber 
excepted  in  the  section  are  sickness  and  accident,  that   inhabittntsof 
is,  a  morbid  state  arisine  from  external  accident  or  from     Huddeeb- 
a   diseased   body.     Unless  you    can  call   pregnancy  a 
morbid  state  of  body,  the   exception  does  not  apply: 
and  we  have  no  right  to  go  beyond  it 

(Crompton  J.  had  left  the  Court) 

Order  of  Sessions  quashed. 


The  Queen  against  Allday.  saturdt^, 

^  May  30th. 

J7IELD.  in  last  Term,  obtained  a  rule  to  shew  cause  Under  lut. 

Ml  '  '  fi  A  7  Vitt 

why  the  disallowance  by  James  Hunty  auditor  of  the  c.  18. «.  48. 
Oxfordshire  and  Worcestershire  Audit  District,  on  1 3th  of  a  borough 
December  last,  in  the  accounts  of  the  Guardians  of  the  dentaUy'tcThif 
Poor  of  the  parish  of  Birmingham,  for  the  half  year  ""^^l^^^"^ 
ending  29th  September  last,  of  the  sum  of  251  \s.  6d.,  ^*^^^5* 
part  of  a  sum  of  35/L  15#.,  purporting  to  be  a  charge  pnnted,  and 

to  have  the 

of  Allen  Preston  for  arranging  lists  alphabetically,  and  names  ar- 

.  .  •  n  •ii        11  1     ranffed  and 

making  copy  register  &c.,  as  a  payment  lUegaUy  made  nambered : 
out  of  the  funds  of  the  said  parish,  and  his  surchai^ge  rUraontodT 
of  Joseph   Allday,    George    Harrison,    Thomas   Ridley  t'l^e^^pleu 
Jackson,   miliam  Aldington   and  James  Smith,  five  of^^^^^^""^' 
the  Guardians  of  the  Poor  of  the  said  parish,  jointly  intend  the 

'^  •'  "^    printing,  he 

and  severally,  with  the  same,  should  not  be  quashed*        »  not  entitled 

to  be  reini« 
bursed  the 
ezpence  bj 

the  parish  officers  under  sect.  55,  unless  he  cannot,  by  the  reasonable  labour  of  himself  and 

his  ordinary  assistants,  perform  the  duty  without  extra  aid. 
But  he  is  entitled  to  be  reimbursed  for  the  expence  of  printing. 
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1857.  T^  dinUowance  and  soichaige  had  been  brooght  op 

The  QuKEx     ^y  certiorarL     Thej  were  as  follows. 
Alldat.  "  Expences  incorred  in  carrying  into  eflfect  the  pro- 

Tisioos  of  the  Act  of  the  6  Viet  cap.  l&»  entitled  <  An 
Act  to  amend  the  law  for  the  registratioa  oi  penoos 
entitled  to  vote,  and  to  define  certain  rights  cl  voting 
and  to  regulate  certain  proceedings  in  the  electioQ  of 
members  to  serve  in  Parliament  for  Engkmd  and  Wdki! 

**  James  Upton :  Printing  250  copies  of  Regis- 
ter as  per  contract       -        -        -        -  26     2    6 

**  Allen  Preston:  Arranging  lists alphabeticallj, 

and  making  copy  register,  &c.       -        -  35  15    0 

''  Disallowed   £  25  :  1  :  6 

«  J.  Hunt. 

^*  Martin  BUUng:    Printing   notices    &c.   of 

Revision  Court  -        -        «        -    0  14    0 

^'  John  Burton :  Posting  and  watching  same  -    2     2    0 

£64  13    6 

^'  I  do  hereby  certify  that,  in  the  account  of  the 
Guardians  of  the  Poor  of  the  Parish  of  Birmingham 
for  the  half  year  ended  at  Michaelmas  last,  I  have 
disallowed,  at  folio  92  of  the  treasurer's  account  in  thb 
ledger,  the  sum  of  252.  1#.  6dl,  as  a  payment  illq;aUy 
made  out  of  the  funds  of  the  said  parisL  And  I  find 
that  Mr.  Alderman  Joseph  AUday^  &c.  (the  parties 
named  in  the  rule),  ''  Guardians  of  the  Poor  of  the  said 
Parish,  authorized  the  making  of  such  illegal  payment 
And  I  do  hereby  chaige  them  the  said  Joseph  AOday  ** 
&c,  "jointly  and  severally,  with  the  same.  As  witness 
my  hand  this  1 3th  day  of  December  1856.'* 

"  Auditor's  reasons.  I  disallowed,  in  the  accounts  of 
the  Guardians  of  the  Poor  of  the  Parish  of  Birmingham 


▼. 
Alloat. 


XX.   VICTORIA.  801 

for  the  half  year  which  ended  at  Michaelmas  1856,  the  i857. 
Bura  of  25£  1#.  6i,  part  of  a  payment  made  to  the  xh  ODMnT 
town  clerk  of  the  Borough  of  BuTningham^  purporting 
to  be  a  charge  of  Allen  Preston  for  arranging  lists 
alphabetically  and  making  copy  of  register  && :  because 
the  sum  so  disallowed  was  not  a  legal  charge  upon  the 
rates  made  for  the  relief  of  the  poor  of  the  said  parish, 
inasmuch  as  it  was  the  duty  of  the  town  clerk  of  the 
said  borough,  in  virtue  of  his  office,  to  have  performed 
the  work  for  which  the  said  sum  of  25/.  \s*  6(L  was 
charged,  without  any  extra  remuneration  whatever. 
Dated  this  23d  day  of  December  1856.  James  Hunt, 
auditor"  &c. 

Hayes  Seijt.  and  Bittleston  now  shewed  cause.  The 
duty  for  the  performance  of  which  the  town  clerk  has 
made  a  chai^  is  one  which  he  was  bound  to  perform 
as  town  clerk:  his  salary  is  his  remuneration  for  all 
such  duties.  Sect.  55  of  stat.  6  &  7  Vict  c.  18. 
authorizes  the  defraying  from  the  poor  rate  *'  all  the 
ezpences  incurred  by  any  town  clerk  or  returning 
officer  of  any  city  or  borough  in  carrying  into  effect 
the  provisions  of  this  Act."  These  words  apply  only  to 
moneys  properly  expended  by  him,  not  to  remuneration 
for  his  labour,  or  to  money  paid  for  doing  his  work  to 
another  party.  This  was  decided  in  Regina  v.  Governors 
of  Poor  in  Hull  (a).  The  same  point  came  again  before 
this  Court  in  another  case  between  the  same  parties  {b) : 

(a)  2  E.^B.  182. 

(6)  The  Queen  againit  The  Governor,  Deputy  Governor^  AeeietanU 
and  GuardiamM  of  the  Poor  of  the  Town  of  Hull  Mandamus,  com- 
manding the  defendant!  to  pay  to  the  town  clerk  of  Hull  the  amount 
allowed  by  the  town  council  for  his  ezpences  in  preparing  the  register 

VOL.    VIL  3   F  E.    &    O. 
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1857.       and  there  the  Court  stated  that  they  would  adhere  to 
The  Queen    ^^^  principle  they  had  laid  dovrn,  leaving  the  parties  to 

Alldat.        • — — — 

of  ▼oters.  The  money  was  stated,  on  the  record,  to  hare  been  paid  bj  the 
town  clerk  to  another  party  for  correcting,  arranging  and  numbering  in 
strict  alphabetical  order,  as  required  by  itat  6  &  7  Fkt,  e.  18.,  a  Uit  of 
voters  for  the  borough,  in  order  that  the  same  might  be  formed  into  a 
register,  making  copies  for  the  printer  and  town  clerk,  attending  and 
instructing  the  printer,  and  examining  the  proof.  The  defendants  having 
made  a  return,  the  prosecutor  having  pleaded  to  the  return,  and  the 
defendants  having  replied,  the  prosecutor  demurred  to  the  replicatioa. 
The  case  was  argued  on  WedneMtkiy,  June  6th  1855,  before  Lord  Ciiiiip6rg 
C.  J.,  Coieridge,  Erie  and  Crompion  Js.,  by  Phipeom  for  the  proeecntor 
and  BociU  for  the  defendants.  Reference  was  made  to  Re^tm  v.  (revsmert 
of  Poor  in  Hull,  2  E.  if  B,  182.,  Eepina  v.  Prest,  16  Q.  B,  3%^  Regima 
V.  Saundere,  3  E.  ff  B,  763.,  Jones  v.  Mayor  of  Carmarthen^  B  BC  ^  W. 
605.  Lord  Campbell  C.  J.,  at  the  close  of  the  argument,  suggested  that 
the  pleadings  should  be  amended,  in  order  to  raise  the  q;QeftMMi  more 
distinctly,  and  to  enable  the  parties  to  bring  error.  The  case  stood  over ; 
and,  on  Saturday ,  June  9th  1 855,  it  was  again  mentioned,  before  the  same 
Judges.  The  counsel  then  jointly  applied  to  the  Court  to  lay  down  the 
general  principle,  without  reference  to  the  pleadings,  it  being  agrted  thai 
error  should  not  be  brought.  To  this  the  Court  assented :  and,  on  TSee^day, 
June  12th  1855,  Lord  Campbell  C.  J.  delivered  the  judgment  of  the  Court 
as  follows.  In  this  case  we  are  asked  to  give  our  opinion  as  to  the  prin- 
ciple on  which  the  town  clerk  is  to  be  paid  the  expences  incurred  by  him 
in  carrying  out  the  provisions  of  stat.  6  &  7  Fict,  c.  18.  We  are  ready  to 
do  so.  The  question  is  in  the  long  run  not  important ;  for  the  salary  of 
the  town  clerk  will  be  adjusted  at  less  or  more  according  as  he  has  more 
or  less  recourse  to  the  different  parishes  for  repayment;  and  this  will 
seldom  make  any  difference  to  the  ratepayers  of  those  parishes,  as  they 
will  generally  be  burgesses.  We  adhere  to  the  principle  which  we  laid 
down  in  the  former  case  between  the  same  parties :  that  the  town  derk 
cannot  make  a  charge  for  his  own  time  or  trouble,  or  for  that  of  his  ordinary 
clerks :  that  would  not  be  comprehended  under  **  expences.**  But,  if  be 
is  not  able,  by  the  reasonable  exertions  of  himself  and  his  ordinary  derks, 
to  do  the  work,  and  b  obliged  to  pay  for  extra  labour,  he  is  entitled  to 
repayment  for  that.  He  most  not  employ  himself  solely  on  other  matters, 
and  hire  a  person  specially  to  do  this  work :  but,  if  be  is  folly  employed 
on  this  work  and  yet  cannot  get  it  done  without  hiring  the  assistance  of 
others,  he  may  claim  rcpajnment.  And  the  town  council  should  adjust  the 
salary  on  this  principle. 


▼. 
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apply  it  to  the  particular  facts.     Here  the  ezpence  of       1867. 
printing  has  not  been  disallowed :  nothing  has  been  dis-    Tbe  Queen 
allowed  except  that  of  which  the  performance  b  imposed 
on  the  town  clerk  by  sect  48. 

Pashley  and  Fields  contrL  The  second  HuU  case 
carries  the  principle  no  further  than  the  first:  the 
question  really  is  as  to  the  application.  What  the 
town  clerk  cannot  reasonably  be  expected  to  do  without 
calling  in  extraordinary  assistance,  that  he  may  pay  for, 
and  may  claim  repayment.  He  cannot  be  called  upon, 
as  part  of  his  ordinary  duty,  to  copy  out  lists  for  the 
printer  and  to  superintend  the  printing,  any  more  than 
he  could  be  called  on  to  print ;  and  it  is  allowed  that 
he  is  to  be  repaid  the  expence  of  printing.  He  is,  by 
sect  48,  to  **  cause  the  smd  lists  to  be  copied  and 
printed:"  he  can  no  more  be  required  personally  to  copy 
than  to  print.  His  duty  as  to  the  list  of  freemen  is  not 
so  described:  he  is  to  ''make  out**  that;  sect.  14. 

Lord  Campbell  C.  J.  It  is  quite  clear  that  this 
rule  must  be  discharged.  According  to  the  principle 
whieh  we  laid  down  in  the  second  HuU  case,  there  is 
no  ground  for  saying  that  the  town  clerk  has  laid  out 
money  in  doing  any  thing  which  he  was  not  bound  to 
do,  any  thing  which  might  not  reasonably  have  been 
done  in  his  own  office.  If  he  had  done  so,  whether  by 
manuscript  or  printing,  the  expence  would  have  been 
fit  to  be  allowed.  Here  the  printing  has  been  allowed ; 
and  so  are  all  disbursements  save  those  in  respect  of 
what  he  might  have  done  in  his  own  office.  I  must 
again  repeat  that  there  is  no  danger  of  the  town  clerk 

3  F  2 
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1857.        V^  without  remomiAe  irwnnnnion:  he  ihoald  be 
lW<|cKn    reunioented  irMonaMy  and  VheaBj,  but  not  lij  pB^ing 
othenfiir  perfimmng  duties  wfakh  heoo^  to  |ietfaiiu 


Cof^nuDGB  J.  I  am  of  the  same  opimoD.  I  was  doC 
present  wbeo  the  firat  Hull  case  was  decided;  hot  the 
principle  has  been  roost  reasonably  bud  down.  There 
is  not  the  slightest  hardship  on  the  town  deri[.  He 
has  or  has  not  an  adequate  salaiy :  hot  this  dntj  is  well 
known  to  exist,  and  to  recor  jear  bj  jear. 

Ekle  J.  There  is  no  question  of  law  here.  The 
principle  has  been  laid  down  in  the  HuU  cases.  The 
Act  of  Parliament  has  imposed  certmn  duties  on  oflfcers; 
in  some  cases  the  officers  are  without  remuneration ;  in 
some  they  are  salaried :  all  that  the  Legislature  provides 
for  is  ezpence  out  of  pocket  But,  as  to  personal  ser- 
viceSy  whether  by  overseers  or  by  the  town  derk  and 
his  ordinary  assistants,  there  is  no  chaige  allowed. 

(Crompton  J.  had  left  the  Court) 

Rule  discharged. 
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1857. 


The   Queen   against  The  Justices  of  Mam/ay, 

June  I  St. 

Gloucestershire. 


O IR  F.  THESIGERy  iu  last  Easter  Term,  obtained  A  coroner  b 
a  rule  calling  upon  the  justices  of  Gloucestershire  Uiefeeof*20«. 

»i_  1  -a/*!  i_ij*   mentioned  in 

to  shew  cause  why  a  wnt  of  mandamus  should  not  ,tat.  25  g.  2. 
issue,  commanding  them  to  order  payment  to  the  coroner  holding^an 
of  Gloucestershire  of  the  several  sums  of  20*.  and  6*.  Sd.  W«»V  5°'«" 

in  the  judg- 

in  respect  of  an  inquisition  on  the  body  of  one  Mary  JJ^*  ^^^ 
Bryant,  and  the  like  sums  in  respect  of  an  inquisition  on  ter  Sessiom  it 

,    ,  WM  proper 

the  body  of  Cliarles  Ball*     In  the  affidavit  in  support  of  that  luch  in. 
the  rule  it  was  stated  that  the  coroner,  on  &c.,  received  have  been 
notice  from  the  parish  constable  that  Mary  Bryant,  a  Court  of 
female  of  the  age  of  sixty  years,  was,  on  &c,  found  lying  ^"fSlJt'reriew 
dead  on  the  floor  of  her  room,  near  the  outer  door,  which  Jj®.i"*tej^°' 
was  open,  and  that  the  cause  of  her  death  was  unknown;  ^'^  ?**^  Pp»°*- 

'^  And  this 

and  that  he  was  requested    by  the  constable  to   hold  Coortrefosed 

to  grant  a 

an  inquest  on  her ;  that,  upon  inquiry,  he,  the  coroner,  mandamus  to 
found  that  she  was  not  subject  to  any  known  disease,  pay  inch  fees, 
had  not  been  for  many  years  attended  by  any  medical  court  made 
man,  and  had  been  left  in  the  morning  in  good  health :  for  amandal^ 
that  he  thereupon  went  seventeen  miles  and  held  an  Se^feeof^ 
inquest;  and  the  jury  found  that  she  died  in  a  natural  ^-W. onin. 

^  '  ''     '^  Quests  which 

way,  by  the  visitation  of  God :  that,  on  &c,  he  received  »•  Sessions 

.  .        .  J>«d  held  not 

notice  from  the  police  that  Charles  Ball,  a  child  sixteen  to  be  duly 
months  old,  had  then  recently  died  a  violent,  and  not  the  question 
a  natural,  death,  the  said  child  haviug  been  scalded  by  ^^ed  on  the 

record  whe- 
ther, under 

Stat  llf,4&\  VicL  e.  68.,  the  coroner  is  entitled  as  of  right  to  the  fees  and  dbburse- 

ments  mentioned  in  that  Act. 


▼. 

tict 
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1857.  bot  water,  which  was  the  caose  of  death:  that  he 
Tbe  QuEEx  thereupon  went  eleven  miles  and  held  an  inqoest ;  and 
Jnsticet  of  ^^^  ^^e  juTj  found  that  the  child  died  of  an  accidental 
scald:  that  he  considered  it  necessary  to  hold  the 
inquests:  that  afterwards  he  sent  in  his  accounts  to 
the  justices  in  Quarter  Sessions,  and  attended  personally 
to  be  examined  as  to  the  correctness  of  the  accounts ; 
and  that  the  justices  ordered  the  county  treasurer  to 
pay  him  his  disbursements  and  mileage  in  respect  of 
the  said  inquests,  but  refused  to  make  an  order  for  the 
payment  of  his  fees  of  2Qf.  and  6#.  Sd.  on  either  of  the 
inquests,  alleging,  as  the  ground  of  such  refusal,  that 
the  inquests  were  unnecessary.  The  affidavits  in  answer 
stated  that  the  justices,  after  consideration,  came  to  the 
conclusion  that  the  inquests  in  question  had  been  unduly 
taken,  and  that  they  had  therefore,  in  obedience  to  the 
decision  in  the  case  of  Regina  v.  Justices  of  Carmarthen- 
shire  (a),  disallowed  the  fees  of  20#,  and  Qs.  Sd.  in  both 
cases ;  and  that  the  said  coroner,  in  answer  to  questions 
put  to  him  by  the  justices,  had  said  that  no  suspicious 
circumstances  were  stated  to  him  respecting  either  death 
as  a  reason  for  holding  either  inquest. 

Byles  Serjt  and  A.  M.  Skinner  now  shewed  cause.  A 
coroner  is  not  entitled  to  either  of  tbe  fees  in  question 
unless  the  inquest  be  duly  taken ;  the  justices  are  the 
judges  whether  the  inquest  was  duly  taken ;  their  deci- 
sion as  to  that  fact  cannot  be  reviewed.  By  the  statute 
of  Wtstfninster  the  First  (3  Ed.  1.)  c.  10.  it  is  provided 
that  "  no  coroner  demand  nor  take  anything  of  any 
man  to  do  his  office,  upon  pain  of  great  forfeiture  to  the 
King.**  By  stat.  3  H.  7.  c.  1.  s.  4.,  "  upon  every  inquisi- 
tion taken  upon  the  view  of  the  body  slain,**  the  coroner 

(a)  \OQ,B.  796. 
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shall  have  for  his  fee  13«.  4d.  of  the  goods  &c.  ^'of  him        1857. 
that  is  the  slayer  and  murderer,  if  he  have  any  goods,    Tbe  Qukbm 
and  if  he  have  no  goods,"  out  of  any  amerciaments:     j^gti^of 
and  by  stat  25  G.  2.  c.  29.  *.  I.  it  is  enacted,  after   Gloucbsteb- 
reciting  stat  3  IT.  7.  c.  1.,  and  that  such  fee  so  to  be 
taken  is  not  an  adequate  reward  for  the  general  execution 
of  the  office,  that  *'  for  every  inquisition,  not  taken  upon 
the  view  of  a  body  dying  in  a  gaol  or  prison,"  which 
*'  shall  be  duly  taken"  in  England  in  any  place  contribu- 
tory to  county  rates,  the  sum  of  twenty  shillings,  and  for 
every  mile  which  the  coroner  is  compelled  to  travel  the 
further  sum  of  nine  pence,  over  and  above  the  said 
sum  of  twenty  shillings,  shall  be  paid  to  him  ''  by  order 
of  the  justices"  in  Quarter  Sessions.     Sect.  2  enacts 
that  for  every  inquisition,  which  ^' shall  be  duly  taken 
upon  the  view  of  a  body  dying  in  any  gaol  or  prison"  in 
England  by  a  coroner,  so  much  money  not  exceeding 
twenty  shillings  shall  be  p^d  to  him  as  the  justices  in 
Quarter  Sessions  *'  shall  think  fit  to  allow  as  a  recom- 
pence  for  his"  labour  and  charges,  ''  to  be  paid  in  like 
manner  by  order  of  the  said  justices"  &c.  Sect.  3  provides 
"  that  over  and  above  the  recompence  hereby  limited  and 
appointed  for  inquisitions  taken  as  aforesaid,  the  coroner 
or  coroners,  who  shall  take  an  inquisition  upon  the  view 
of  a  body  slain  or  murdered,  shall  also  have  the  fee  of 
13«.  4^,  payable  by  virtue  of  the  said  Act"  otH.7,  Stat. 
7  fT.  4  &  1  Vict  c.  68.  $.  3.  enacts  that  every  coroner 
shall,  *^  within  four  months  after  holding  any  inquest, 
cause  a  full  and  true  account  of  all  sums  paid  by  him 
under  the  provisions  of  this  Act,  including  all  sums  paid  to 
any  medical  witness,'*  **  to  be  laid  before  the  justices"  &c., 
and  such  justices  ^*  may,  if  they  shall  think  fit,  examine 
the  said  coroner  on  oath  as  to  such  account,  and  on  being 
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1857,  satisfied  of  the  correctness  thereof,  such  jastices"  shall 
The  QuBsiT  ^^^^  ^^  order  on  the  treasurer  &c.  "for  payment  to  the 
J  7-  •  said  coroner  not  only  of  the  sum  due  to  him  on  such 
Glouobstbb-  account,  but  also  of  a  sum  of  6*.  Sd.  for  every  inquest 
holden  by  him  as  aforesaid,  over  and  above  all  other  fees 
and  allowances  to  which  he  is  now  by  law  entitled." 
These  statutes  have  received  a  judicial  construction* 
In  Bex  V.  The  Justices  of  Kent  (a)  this  Court 
refused  a  mandamus  to  the  justices  to  allow  a  coroner 
his  fee.  In  that  case  the  verdict  of  the  coroner's 
jury  was  that  the  deceased  died  by  the  visitation  of 
God  :  but  it  appeared  that  the  death  had  been  sudden, 
and  that  the  coroner  had  been  called  upon  by  respect- 
able inhabitants  to  execute  his  oflSce:  and  the  Court 
exculpated  the  coroner  from  any  improper  practice,  as 
the  taking  of  the  inquisition  seemed  to  have  been 
suggested  to  him  by  others;  "  but  the  Court  still  thought 
that  there  was  no  suflScient  ground  for  the  present 
application ;  for  the  statute  had  directed  that  the  fees 
should  be  allowed  to  the  coroner  for  all  inquisitions 
dufy  taken;  and  the  justices  were  to  judge  whether  the 
inquisition  in  question  had  been  duly  taken ;  and  there 
was  no  reason  for  imputing  to  them  that  they  had 
exercised  their  judgment  with  any  undue  bias;  and  the 
Court  did  not  see  any  occasion  to  interfere  vrith  that 
judgment  in  this  instance. **  [Lord  Campbell  C.  J.  The 
Court  seems  to  have  considered  that  an  inquest  was 
not  duly  taken,  if  there  was  no  apparent  necessity  for 
taking  it,  and  that  the  justices  were  the  judges  whether 
there  was  such  necessity,]  Yes:  and  that  view  was 
adopted  in  Regina  v.  Justices  of  Carmarthenshire  (i),  in 

(a)  1 1  Eati,  229.  (&)  10  Q.  B.  796. 
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which  case  a  rule  for  a  mandamus  to  justices  to  pay  a  1857. 

coroner  his  fees  and   disbursements!  which  thej  had  xbeQuiiH 

disallowed,  was  made  absolute  as  to  the  disbursements,  justj^cesof 

but  dischaitred  as  to  the  fees.     In  that  case,  which  was  Glouoksibb- 

8iiI&B 

after  stat  7  fV.4&\  Vict  c.  68.,  both  the  20^.  fee  and  the 
6^.  8d  fee  were  before  the  Court,  and  the  decision  was 
the  same  as  to  both.  [Coleridge  J.  The  distinction,  if 
there  be  one,  between  the  two  fees  was  not  presented  to 
the  Court  Crampton  J.  Is  the  case  satisfactory  as  to 
the  fee  of  6^.  ScL  given  by  the  last  statute  ?  It  decides 
that  the  statute  is  applicable  to  an  inquest,  which  is 
assumed  in  the  case  to  have  been  improperly  holden : 
and  it  decides  that  the  coroner  was  entitled  by  virtue  of 
the  statute,  as  of  right,  to  repayment  of  his  disbursements 
in  such  a  case.  But,  if  he  was  as  of  right  entitled  to 
repayment  of  his  disbursements,  was  he  not  equally 
entitled  as  of  right  to  the  payment  of  his  fee  of  6s.  8c/.  ? 
Is  not  that  fee,  according  to  the  statute,  a  fee  for  the 
trouble,  thrown  upon  the  coroner  by  the  statute,  of  making 
the  disbursements  and  making  out  the  account?  Lord 
Campbell  C.  J.  What  do  you  say  is  the  consideration 
for  which  the  further  fee  of  6*.  8rf.  is  given?]  The 
holding  of  the  inquest.  [Lord  Campbell  C.  J.  Then, 
according  to  you,  it  is  a  mere  increase  of  fee  from 
20s.  to  26s.  Sd.  Coleridge  J.  Though  the  inquest  be 
properly  held,  this  fee  is  not  due  until  the  coroner  has 
rendered  an  account,  and  the  justices  are  satisfied  of  its 
correctness.  The  condition  of  the  order  for  payment 
of  this  fee  is  ^  on  being  satbfied  of  the  correctness**  of 
the  account]  But  still  the  occasion  of  the  making  of 
the  order  is  to  be  the  holding  of  an  inquest  duly  taken. 

Sir  F.  Thesiger  and  W.  Payne^  in  support  of  the  rule. 
The  correct  propo&itiou  is,  that  the  coroner  is  bound  to 


810 


TRINITY  TERM. 


Id57,  execute  his  oflSce,  if  he  be  required  so  to  do,  and  is,  in 
The  QuEsir  ^"^^  ^^^9  entitled  as  of  right  to  the  fees  in  question. 
Justices  of  '^^®  proposition  is  supported  both  by  a  review  of  the 
^'^wST*'  ^^^^^  statutes,  and  by  the  interpretation  of  them  con- 
tained in  modem  Acts  upon  similar  matters.  By  2  stat 
4  EcL  1.  s.  I.,  de  officio  coronatoris,  the  coroner,  when 
commanded  by  the  Ring's  bailifis,  or  by  honest  men^  shall 
go  to  the  place  where  any  be  slain  or  suddenly  died  or 
wounded,  and  shall  forthwith  inquire  &c. :  and,  by  stat.  1 
H.  8.  c.  7.,  *^  upon  a  request  made  to  a  coroner  to  come 
and  inquire  upon  the  view  of  any  person  slain,  drowned 
or  otherwise  dead  by  misadventure,  the  said  coroner 
diligently  shall  do  his  office**  &c.,  upon  pain  of  40j. 
Therefore,  by  these  statutes,  the  coroner  is  bound  to 
hold  an  inquest,  if  required  so  to  do  and  informed  that 
any  be  slain  or  suddenly  dead.  Stat  25  G.  2.  c.  29. 
s.  1.  then  enacts  that  a  fee  of  20s.  shall  be  paid  to  the 
coroner  for  every  inquest  duly  taken,  which,  having  regard 
to  the  statute  last  mentioned,  must  signify  that  he  shall  be 
paid  such  fee  for  every  inquest  taken  upon  request  and 
information  of  a  sudden  death.  The  meaning  of  the 
word  "duly"  cannot  be  that  attributed  to  it  by  the 
other  side ;  for  it  is  again  used  in  the  second  section  of 
the  Act,  which  applies  to  the  cases  of  inquests  holden 
on  persons  dead  in  prison,  and  which,  it  will  not  be 
denied,  are  inquests  which  must  of  necessity  be  holden. 
By  stat.  13  &  14  Vict  c.  115.  s.  3.  no  sum  shall  be  paid 
by  the  trustees  of  any  friendly  society  insured  and 
payable  on  the  death  of  a  child  &c.,  unless  the  party 
applying  for  the  same  shall  produce  and  deliver  a 
certificate  signed  by  a  physician  &c.,  or  coronery  in 
the  form  (D.)  in  the  schedule;  and  the  form  is:  "I 
hereby  certify  that  I  have  held  an  inquest  on  the  body" 
&c.,    "who    was  found    dead,^   &c,;    which    docs    not 
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suggest  any  other  circumstance  authorizing  the  holding  1857. 
of  the  inquest  than  that  the  person  was  found  dead.  The  Queem 
The  Legislature  assumes  that  the  coroner  is  bound  to  jugjjeggf 
hold  an  inquest  in  such  case,  if  required ;  and,  if  he  is  Gmuomtbr- 
so  bound,  he  must  in  justice  be  entitled  to  his  fees. 
[Crompton  J.  Would  it  not  be  a  dangerous  precedent 
if  we  were  to  review  a  decision  forty  years  old,  on  a 
point  on  which  there  has  been  a  recent  solemn  decision 
confirming  the  other,  and  when  there  has  been  legislation 
on  the  subject,  since  the  earlier  decision,  and  whilst  the 
Legislature  must  have  supposed  it  properly  to  declare 
the  law  ?  Erk  J.  In  assuming  that  the  coroner  must 
necessarily  hold  an  inquest  when  required,  you  seem 
to  make  the  discretion  of  the  constable  supreme  as  to 
whether  it  should  be  holden.]  If  there  be  a  discretion 
at  all,  it  is  to  be  exercised  subject  to  the  review  of  this 
Court ;  Regina  v.  Justices  of  Devonshire  (a).  There  a 
mandamus  went  to  the  justices  to  enter  continuances 
and  allow  expences  to  a  coroner,  which  they  had  dis- 
allowed ;  so  that  they  must  have  thought  the  decision 
might  be  reversed.  In  Rex  v.  The  Justices  of  Kent  (6) 
the  rule  Nisi  was  refused :  there  was  no  argument  on  a 
return. 

Lord  Campbell  C.  J.     I  am  of  opinion  that  there 
is  sufficient  doubt  as  to  the  construction  of  the  statute 

(a)  This  case  was  beard  in  Trinity  Tenn  {June  9th),  1846,  before  Lord 
Dennum  C.  J..  Pattnon  and  WilUams  Js.  Crowder  and  Montagme  Smith 
shewed  cause ;  and  Sir  Fitxroy  Keify,  Solicitor  General,  and  John  Grtgn- 
wood  argaed  in  support  of  the  rule  for  the  mandamus.  Lord  Denman  C.  J. 
said  that  there  was  so  much  doubt  as  to  the  mode  in  which  the  order  was 
made,  and  the  general  principle  on  which  the  jurisdiction  ought  to  be 
exercised,  that  the  writ  should  go.  Paiteson  and  fVittiam*  Js.  concurred. 
Rule  absolute.     (From  the  notes  of  Messrs.  Ado/phu$  and  EWs.) 

(b)  1 1  East,  229. 
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1857.  ^th  regard  to  the  fee  of  6*.  Sd.  to  justify  the  Court  in 
The  QvKKH  directing  a  mandamus  to  issue :  but  as  to  the  fee  of  20s. 
Jnsti^  of  ^  ^i^\^^  there  is  no  doubt,  and  that  the  mandamus  should 
^^sM?.""  ^  refused.  I  am  of  opinion,  as  to  that  fee,  that  by  sUt 
25  6r.  2.  c.  29.  the  Legislature  has  made  it  payable  only 
when  the  inquest  was  duly  taken,  and  has  made  the 
justices  in  Quarter  Sessions  the  judges  to  determine 
whether  the  inquest  was  duly  taken ;  and  I  am  of 
opinion  that,  by  the  word  **  duly,"  the  Legislature  did 
not  mean  to  raise  the  question  whether  the  inquest  was 
taken  with  due  solemnity  or  formality,  but  whether  it 
was  proper  that  an  inquest  should  be  held ;  and  that  it 
is  not  proper  that  an  inquest  should  be  held  unless  there 
were  grounds  laid  before  the  coroner  which  made  it 
proper  that  there  should  be  an  inquiry ;  and  that  the 
justices  are  to  exercbe  their  discretion  in  determining 
*  whether  it  was  proper  that  the  inquest  should  be  held. 
The  justices  are  called  upon  to  exercise  a  solemn  duty: 
on  the  one  hand  to  see  that  the  coroner  be  paid  his  fees, 
if  he  was  right  in  holding  the  inquest ;  but,  on  the  other 
hand,  to  guard  the  ratepayers  against  any  improper  act 
of  the  coroner.  I  should  have  so  construed  the  Act  at 
first ;  but  now  still  more  so,  after  the  solemn  decision 
of  this  Court  forty  years  ago.  That  decision  is  indeed 
impugned  on  the  ground  that  the  argument  was  not 
taken  upon  the  return,  but  upon  the  rule.  The  rule 
for  a  mandamus  however  was  refused  because  the  Court 
thought  that  the  statute  was  clear ;  and  the  Court  long 
afterwards  reconsidered  the  point  in  the  case  of  Regina 
V.  Justices  of  Carmarthenshire  {a\  and,  after  solemn 
aigument,  confirmed  the  former  decision.  Though  we 
did  not  entirely  concur  with  those  decisions,  it  would  be 
contrary  to  all  the  rules  by  which  the  Court  is  guided  if 

(a)  10  g.  B,  796. 
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we  were  now  to  overrule  them  after  the^  have  so  long        1857. 

formed  the  law  of  the  land.     If  the  law  as  explained  by  xheQuBKir 
them  be  inexpedient,  it  must  be  altered  by  the  I^egis-  7* 

lature.     But  I  concur  in  the  propriety  and  expediency  Glouobstju. 

BBIKjB* 

of  those  decisions.  No  doubt  justices,  in  considering 
whether  there  was  reasonable  ground  for  the  holding 
of  an  inquest,  should  do  so  with  a  leaning  in  &vour  of 
the  coroner;  but,  if  there  was  no  reasonable  ground, 
they  ought  to  disallow  the  fee ;  and,  in  my  judgment, 
they  are  the  proper  persons  to  decide  such  a  case. 

Coleridge  J.  The  point  which  we  now  decide  was 
solemnly  determined  forty  years  ago,  and  again  in 
the  case  of  Regina  v.  Justices  of  Carmarthenshire  (a). 
The  strength  of  those  decisions  is  not  weakened  as  to 
the  fee  of  2Qs.  because  in  the  latter  case  no  distinction 
was  pointed  out  between  that  fee  and  the  fee  of  6«.  %d. ; 
and  we  now  allow  the  case  of  the  second  fee  to  be 
discussed  upon  a  return.  The  law  having  been  adminis- 
tered in  accordance  with  those  cases  during  so  long  a 
time,  the  very  strongest  grounds  should  be  shewn  for 
saying  that  they  were  wrongly  decided,  before  the  Court 
should  send  the  case  for  rediscussion ;  but,  so  fiu:  from 
being  of  opinion  that  the  decisions  are  wrong,  I  think 
they  are  perfectly  right  They  are  right  unless  the 
word  **  duly"  in  the  statute  means  with  due  solemnity ; 
but  I  am  clearly  of  opinion  that  it  does  not  I  think 
that  the  statute  leaves  a  discretion  in  the  justices  to 
determine  whether  the  inquest  ought  to  have  been  held, 
and  that  the  discretion,  if  fairly  exercised,  ought  not  to 
be  subject  to  appeal.  The  argument  derived  from  the 
assumed  meaning  of  the  word  "duly"  in   the  section 

(a)  10  g.  B.  796. 
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1857.       relating  to  the  deaths  of  priBoners  in  gaol  does  not  seem 
TheQuEKN     to  me  to  be  well  founded ;  for,  though,  in  the  case  of 
JotticM  of     ^^  death  of  a  prisoner,  I  shonld  think  that  an  inquest 
^"Hh™^**"   ^"g'^t  to  be  held,  and  that  it  would  be  wrong  in  justioes 
to  disallow  the  fee,  yet  the  words  of  the  section  are 
equally  applicable  to  the  ease  of  a  visitor  dying  within 
the  precincts  of  the  gaol  without  any  colour  given  lor 
the  holding  of  an  inquest,  in  which  case  I  shonld  think 
the  holding  of  an  inquest  was  Bot  imperative,  that  it 
ought  not  to  be  held,  and  that  the  justices  might  pro- 
perly decline  to  allow  the  fee. 

Erlb  J.  I  am  of  opinion  that  the  rule  ought  to  be 
discharged  with  regard  to  the  fee  of  20i;  Sut.  25  6.  2. 
c  29.  gives  that  fee  when  an  inquest  has  been  doly 
taken,  and  enacts  that  the  fee  is  to  be  allowed  by  the 
justices  in  Quarter  Sessions.  The  question  raised 
before  us  is,  who  is  finally  to  decide  whether  the  inquest 
was  duly  taken.  If  an  inquest  is  to  be  pronounced 
duly  held  whenever  it  is  held  with  due  formality,  the 
coroner  is  supreme  as  to  the  propriety  of  holding  it. 
If  the  coroner  is  bound  to  hold  an  inquest  whenever  he 
is  called  upon  to  do  so  by  the  constable,  that  person  is 
supreme.  Lord  EUenborough^  however,  held  that  the 
justices  are  supreme.  It  is  now  desired  that  we  should 
review  his  decision ;  and,  if  I  understand  the  aigument 
which  has  been  offered,  that  we  should  declare  that  this 
Court  will  review  the  exercise  of  the  discretion  by  the 
justices.  But  it  seems  to  me  that  the  justices  are  the 
proper  supreme  tribunal  in  the  matter.  They  form  a 
Court  collected  from  the  neighbourhood;  and  the  subject 
matter  is  one  which  ought  to  be  decided  by  local  know- 
ledge.    In  a  case  in  which  violence  is  suggested,  the 
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magistrates    of   the    neighbourhood    will    be   strongly        1857. 
disposed  in  favour  of  inquiry.     I  agree  that,  wherever    xhe  Queer 
a  coroner  is  bound  to  hold  an  inquest,   it  would  be     jugtJiesof 
almost  a  contradiction  to  say  that  he  ought  not  to  have 
his  fee ;  and,  if  his  fee  were  refused  in  such  case,  I  think 
there  would  almost  be  ground  for  a  criminal  information 
against  the  justices :  but  such  a  case  can  hardly  arise. 
Most  cases  are  proper  for  the  exercise  of  a  discretion ; 
and  the  justices  seem  to  me  to  be  a  thoroughly  satis- 
factory tribunal  for  the  purpose. 

Crompton  J.  It  is  most  important  that  decisions 
deliberately  given  should  not  be  questioned  after  a  long 
lapse  of  time.  In  this  case  there  was  one  solemnly  made 
half  a  century  ago,  and  another  lately ;  and,  what  is 
always  of  great  weight  with  me,  there  have  been  enact- 
ments by  the  Legislature  upon  the  subject  matter  since 
those  decisions  were  published.  If  those  decisions  had 
been  considered  open  to  reversal,  the  Legislature  might 
have  made  a  positive  enactment  Such  decisions  should 
not  be  questioned  but  on  the  strongest  grounds.  I, 
however,  am  of  opinion  that  they  were  strictly  correct* 
It  seems  to  me  that  the  fee  of  6s.  8d  is  on  a  very 
different  footing,  because  the  question  was  not  discussed 
in  Regina  v.  Justices  of  Carmarthenshire  (a),  no  distinc- 
tion being  pointed  out  to  the  Court  as  between  it  and 
the  fee  of  20s,  I  think,  therefore,  that  the  question 
raised  with  regard  to  it  may  properly  be  now  discussed, 
and  that  the  question  as  to  the  allowance  of  the  dis- 
bursements may  be  considered  at  the  same  time. 

Rule  absolute  for  a  mandamus  as  to  the 
fees  of  65.  8c/.  only  {h\ 

(a)   \0Q.  B,  796.  (6)  Reported  by  W,  B.  Brett,  Esq. 
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^^2['        Martha    Sharp    and    Joshua    Sharp    against 

Thomas  Waterhouse  and  William  Calvert. 


gnn^ntore     rpHE  last  count  of  the  declaration  alleged  that,  before 
and  fr,,  it  waf  and  at  the  time  of  makini;  the  deed  after  mentioned, 

recited  that  S.  ^  ^^^    , 

was  leited  and    Samuel  Sharp  was  seized  in  his  demesne  as  of  fee  of 

pfliiciicd  of  , 

cloMs  L.  and  and  in  the  land  at  Puduy^  in  the  county  of  York^  in 

ir!' was  pro-  ^b^  deed   mentioned:    and,  being  so  seized,  on    23d 

^rfirom  *  December  1835,  a  deed  was   made  between  the   said 

^rodoi^a  Samuel  S/iarp  and  defendants,  which  was  in  the  words 

qoantitj  of  following, 

refuse:  that  ° 

w.  had,  by  «  Articles  of  agreement  indented,  made  and  entered 

S.*9  licence, 

made  areser-  into  this  23d  day  of  December,  in  the  year  of  our  Lord 

the  reception  1835:  between  Samuel  Sharp,  of"  &c.,  ^*of  the  first 

in  order  to  *  P<^  William  Musgrave,  of"  &c.,  **  Samuel  Mosm  the 

drdns^or^  elder,  Joseph  Rayner,  James  Waterhouse  and    WiUiam 

conveying  it  Calvert,  all  of"  &c,  ''Samuel  Farrer,  of  &c.,  "and 

away  from  the  '  '  '  ' 

resenroir;  and 
had  agreed 

with  S.  (or  licence  to  convey  the  refuse  down  the  drains  on  to  W,  i  and,  in  consideratioa 
of  such  licence,  ff,  agreed  to  give  to  i^.  the  *'  liberties  and  privileges**  after  mentioned, 
and  to  supply  him  with  pure  water,  and  indemnify  him  as  after  mentioned.  And  it  waa 
witneued  tnat  S,,  in  consideration  of  being  supplied  with  pure  water,  and  of  receiving  for 
his  own  use  the  refuse  **  which  may  from  time  to  time  be  found**  in  the  reservoir  and  drains, 
and  of  the  privilege  of  using  it  for  manuring  his  land,  and  of  the  covenants  and  agreements 
by  W.,  covenanted,  for  himself,  his  heirs,  executors  and  administrators,  to  licence  IF.  to  ate 
the  reservoir  and  drains  for  the  purposes  aforesaid,  and  that  i^.,  his  heirs,  &c.,  woald  scour 
and  cleanse  the  reservoir  and  drains  when  necessary  ;  W.  to  indemnify  S,  against  actions 
brought  against  him  for  conveying  away  the  refuse  (except  in  a  specified  direction).  And 
ff.,  for  himself,  his  heirs,  executors  and  administrators,  covenanted  to  supply  S.  with  pure 
water,  sufficient  to  supply  his  cattle  on  certain  closes,  including  L.  and  ff.,  and  convey  it  to 
a  reservoir  made  by  S.  for  the  purpose :  but  fV.  was  not  to  be  compellable  to  convey  it 
further ;  and  that  it  should  be  "  lawful**  for  S,,  his  heirs  and  assigns,  to  cleanse  and  aoonr 
the  reservoir  and  drains  made  by  >r.,  ** and  to  take**  the  refuse  "away  therefrom,  to  and  for 
his  and  their  own  use  and  benefit.** 

Admitted :  That  the  covenant  to  supply  S,  with  pure  water  ran  with  the  closes  the  cattle 
on  which  were  to  be  supplied  with  water,  and  that  X.*s  devisee  of  such  closes  might  maintain 
an  action  against  fF.  for  neglecting  to  supply  the  water. 

But  hold,  by  Lord  CamfZell  C.  J.,  Erie  and  Crompton  Js.,  dissentiente  Colendg%  J.,diat 
there  was  no  covenant,  express  or  implied,  compelling  W,  to  send  the  refoso  to  the  nrtt 
mentioned  reservoir  or  drains. 
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Abraham  Gibson  and  John  Crowther,  both  of  &c.,  "of        1857. 


the  second  part,  and  Joshua  Shoesmith^^^  &c.,  naming  Shabp 
forty  one  others,  among  whom  was  Thomas  Waterhousey  w^te^housb. 
"  of  the  third  part,  as  follows.  Whereas  the  said  Samuel 
Sharp  is  seized  of  three  closes  of  land,  called  Proctor 
Clos€j  Lister  Close  and  Walker  Low  Close,  now  in  his 
possession,  situated  in  Pudsey^  he. ;  **and  whereas  the 
said  parties  hereto  of  the  2d  and  3d  parts  are  the 
proprietors  of  a  scribbling  and  fulling  mill,  dyehouse 
and  other  buildings,  situate  at  Pudsey  "  &c.,  "  from  which 
is  produced  a  considerable  quantity  of  dyewater,  and 
also  a  considerable  quantity  of  suds  and  refuse  commonly 
called  soar  or  sake  ;  and  whereas  the  said  parties  hereto 
of  the  2d  and  3d  parts  some  time  agreed  with  the  said  ^ 

Samuel  Sharp  for  leave  and  licence  to  make,  and  they 
have  made,  a  reservoir  on  the  West  side  of  the  said 
close  or  land  called  Lister  dose  for  the  reception  of 
such  dyewater  and  soar  or  sake,  in  order  to  filter  or 
clarify  the  same ;  and  the  said  parties  hereto  of  the 
2d  and  3d  parts  at  the  same  time  agreed  with  the  said 
Samuel  Sharp  for  leave  and  licence  to  make,  and  they 
have  all  since  made,  in  the  said  close  of  land  called 
Lister  Close,  a  sough  or  drain  for  the  purpose  of  carrying 
away  the  said  dyewater  and  soar  or  sake  from  the  said 
reservoir ;  and  the  said  parties  hereto  of  the  2d  and  3d 
parts  at  the  same  time  also  agreed  with  the  said  Samuel 
Sharp  for  leave  and  licence  to  convey  down  the  present 
sough  or  drain  on  the  South  side  of  the  said  close  of 
land  called  PValker  Low  Close  the  said  dyewater  and 
soar  or  sake :  and,  in  consideration  of  such  leave  and 
licence,  they  the  said  parties  hereto  of  the  2d  and  3d 
parts  at  the  same  time  agreed  to  give  unto  the  said 
Samuel  Sharp  the  liberties  and  privileges  hereinafter 
you  vu.  3  o  E,  Sc  b, 
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18.'>7.  mentioned,  and  to  supply  him  with  pure  water  and 
Sharp  indemnify  him  as  hereinafter  mentioned :  and,  in  order 
Waiibhouse.  ^^^  better  to  carry  such  agreements  into  effect,  they, 
the  said  parties  hereto,  have  mutually  agreed  that  these 
presents  shall  contain  the  covenants,  provisions,  declara- 
tion and  agreements  hereinafter  expressed :  Now  these 
presents  witness  that,  in  consideration  of  being  supplied 
by  the  said  parties  hereto  of  the  2d  and  3d  parts  with 
pure  water  as  hereinafter  mentioned,  and  of  receiving 
for  his  own  use  the  sediment  or  sludge  which  may  from 
time  to  time  be  found  in  the  said  reservoir  and  soughs, 
and  of  the  privilege  of  using  such  dyewater  and  soar  or 
sake  for  tilling  or  manuring,  not  only' the  three  closes 
of  land  hereinbefore  mentioned,  but  also  all  other  the 
lands  of  the  said  Samuel  Sharp,  and  also  in  consideration 
of  the  covenants  and  agreements  hereinafter  contained 
by  and  on  the  part  and  behalf  of  the  said  parties  hereto 
of  the  2d  and  3d  parts,  their  heirs,  executors  and  admi- 
nistrators, to  be  observed,  performed  and  kept,  he,  the 
said  Samuel  Sharpj  for  himself,  his  heirs,  executors  and 
administrators,  doth  hereby  covenant,  promise  and  agree 
to  and  with  the  said  parties  hereto  of  the  2d  and  3d 
parts,  their  heirs,  executors,  administrators  and  assigns, 
that  it  shall  and  may  be  lawful  to  and  for,  and  he  the 
said  Samuel  Sharp  doth  hereby  give  leave  and  licence 
unto,  the  said  parties  of  the  2d  and  3d  parts,  their 
heirs,  executors,  administrators  and  assigns,  at  all  times 
for  ever  hereafter  to  use  the  said  reservoirs  and  soughs 
for  the  purposes  aforesaid ;  and  also  that  he,  the  said 
Samuel  Sharp,  his  heirs  and  assigns,  shall  and  will,  at 
all  times  hereafter,  at  his  and  their  own  expence,  scour 
and  cleanse  the  said  reservoir  and  soughs  or  drains 
whenever  it  may  be  necessary  to  scour  and  cleanse  the 
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same.  Provided  always,  and  it  is  hereby  declared  and  1857. 
agreed  by  and  between  the  said  parties  to  these  presents,  Shabp 
that,  if  the  said  Samuel  Sharpy  his  heirs  or  assigns,  shall  watebhovbb. 
at  any  time  hereafter  think  fit  to  carry  or  convey  the 
said  dyewater  and  soar  or  sake  over  or  upon  the  said 
closes  of  land  called  Proctor  Chse,  Lister  Close  and 
Walker  Low  Close,  or  any  of  them,  or  any  part  thereof, 
or  over  or  upon  any  other  of  the  lands  or  grounds,  or 
any  part  thereof,  for  the  purpose  of  tilling  or  manuring 
the  same  lands  or  any  of  them,  it  shall  and  may  be 
lawful  to  and  for  him  and  them  to  carry  and  convey 
the  same  accordingly ;  but,  unless  he  or  they  shall 
eventually  carry  or  convey  away  such  dyewater  and 
soar  or  sake  at  and  out  of  the  South  East  corner  of  the 
said  close  of  land  called  Walker  Low  Close^  it  is  hereby 
expressly  declared  and  agreed  by  and  between  the  said 
parties  hereto  that  the  said  parties  hereto  of  the  2d  and 
3d  parts,  their  executors,  administrators  or  assigns,  shall 
not  be  liable  or  compellable  to  indemnify  the  said  Samuel 
Sharp "  &c.,  pursuant  to  the  covenant  after  contained : 
covenant  by  Sharp  that,  if  the  owner  of  land  through 
which  the  dyewater  &c.  should  pass  shall  commence  an 
action  or  suit  against  him,  he  should  deliver  the  process 
served  upon  him  to  a  party  named,  and  authorize  such 
party  to  defend,  as  his  attorney,  at  the  costs  of  the 
parties  of  the  2d  and  3d  parts,  or,  if  that  party  would 
not  so  defend,  would  not  suffer  judgment  by  de&ult, 
but  would,  at  such  costs,  defend  by  some  other  attorney. 
*^  And  these  presents  further  witness  that,  for  the  con- 
siderations aforesaid,  and  for  and  in  consideration  of  the 
covenants  and  agreements  hereinafter  contained  by  and 
on  the  part  and  behalf  of  the  said  Samuel  Sharp,  his 
heirs,  executors,  administrators  and  assigns,  they,  the 

3  o  2 


820  TRINITY  TERM. 

1 857.       said  parties  hereto  of  the  2d  and  3d  parts,  do  hereby, 
Shabp       f^^  themselves,  their  heirs,  executors  and  administratorsy 

Wateebocm.  J^*°^'y»  ^d  ^°y  ^^^  *"y   ^^^^^e,  any  four,   and  any 
greater   number   than  four,  of  them,   i^wrt   from   the 
others  of  them,  do  hereby,  for  themselves,  their  heirs, 
executors  and  administrators,  jointly,  and  each  of  them, 
separately  and  apart  from  the  others  and  other  of  them, 
do  hereby,  for  himself,  his  heirs,  executors  and  adminis- 
trators, severally,  covenant,  promise  and  agree  to  and 
with  the  said  Samuel  Sharp,  his  heirs  and  assigns,  that 
they,  the  said  parties  hereto  of  the  2d  and  3d  part^ 
their  heirs,  executors,  administrators  or  assigns,  shall 
and  will,  at  all  times  hereafter,  at  their  own  expence, 
supply  from  their  said  dam  or  reservoir,  or  from  some 
other  source,  pure  and  unadulterated  water,  sufficient 
for  the  consumption  of  the  horses,  cows  and  other  cattle 
of  the  owners  and  occupiers  for  the  time  being  of  the 
said  closes  of  land  called  Proctor  CloMe^  Litter  Chte^ 
Walker  Low  Closer  and  another  close  belonging  to  the 
said  Samuel  Sharp,  called  Great  Three  Days  Work,  and, 
at  the  like  expence,  convey  the  same  pure  unadulterated 
water  into  the  reservoir  already  made  for  the  same  by 
the  said  Samuel  Sharp  in  the  said  close  of  land  called 
Lister  Close,  by  or  through  the  sough  or  drain  already 
made  by  the  said  parties  hereto  of  the  2d  and  3d  parts  for 
that  purpose :  but  the  said  parties  hereto  of  the  2d  and 
3d  parts,  their  heirs,  executors,  administrators  or  assigns, 
shall    not   be   compellable    to   convey   such    pure    and 
unadulterated    water    further   than    the    reservoir    last 
mentioned :  and,  further,  that  it  shall  and  may  be  lawfril 
to  and  for  the  said  Samuel  Sharp,  his  heirs  and  assigns, 
at  all  times  hereafter,  at  his  and  their  own  expence,  to 
cleanse  and  scour  the  said  reservoir  which  has  been 


V. 
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made  by  the  said  parties  hereto  of  the  2d  and  3d  parts  1857. 
for  the  reception  of  the  said  dyewater  and  soar  or  sake,  sharp 
and  also  all  the  soughs  or  drains  hereinbefore  mentioned, 
and  to  take  the  sediment  and  sludge  away  therefrom  to 
and  for  his  and  their  own  use  and  benefit'*  Covenant 
for  indemnification  of  Sharp  by  the  parties  of  the  2d 
and  dd  parts  in  the  event  of  such  action  &c.  as  before 
specified,  and  of  his  acting  as  stipulated;  and  other 
provisions  for  such  event 

Averment:  that  the  defendants  then  duly  executed 
the  said  deed,  as  parties  thereto  of  the  2d  (a)  part ;  and 
that  the  said  Samuel  Sharp  then  duly  executed  the  same 
as  party  thereto  of  the  Ist  part ;  and  that  the  recitals 
in  the  said  deed  were  and  are  true.  And  that  the  said 
Samuel  Sharp  afterwards  duly  made  and  published  his 
last  will  and  testament  in  writing,  duly  executed"  &c., 
^'  and  thereby  devised  the  said  land,  of  which  he  was 
seized  as  aforesaid,  to  the  plaintiffs  in  fee,  and  afterwards 
died  without  altering  his  said  will.  And  that  every 
thing  has  been  done  and  happened,  on  the  part  of  the 
said  Samuel  Sharp^  and  of  the  plaintiffis,  to  entitle  the 
plaintiffs  to  the  continuance  of  the  several  last  men- 
tioned benefits  and  privileges  by  the  said  deed  granted 
to  the  said  Samuel  Sliarp^  his  heirs  and  assigns,  and  to 
sue  the  defendants  in  respect  of  the  several  grievances 
and  breaches  of  covenant  hereinafter  mentioned.  And 
that  the  plaintiffs  have  been  from  the  death  of  the  said 
Samuel  Sharp^  and  still  are,  in  possession  of  the  said 
land  of  which  the  said  Samuel  Sharp  was  seized  as 
aforesaid,  and  were  in  possession  thereof  at  the  times 
of  the  grievances  and  breaches  of  covenant  hereinafter 


(a)  Sic. 
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1857.  mentioned.  Yet  the  defendants,  after  the  death  of  the 
Sharp  said  Samuel  Sharp^  wrongfully  and  improperly  and  in 
Watirhouse.  ^r®*cl^  ^f  ^^^^^  said  covenant  and  agreement  in  that 
behalf,  diverted  divers  large  quantities  of  the  dyewater, 
soar  or  sake  produced  at  the  said  mill,  dyehouse  and 
buildings,  which,  according  to  the  true  intent  and  mean- 
ing of  the  said  deed,  ought  to  have  flowed  through  and 
into  the  said  sough  and  reservoir,  from  flowing  through 
and  into  the  same,  and  otherwise  disposed  of  the  same, 
and  wrongfully  and  improperly  prevented  from  coming 
into  the  said  sough  or  drain  and  reservoir  divers  quanti- 
ties of  sediment,  and  the  dye,  which,  according  to  the 
true  intent  and  meaning  of  the  said  deed,  ought  to  have 
come  into  the  same,  and  wrongfully  and  improperly  sent 
through  and  into  the  said  sough  and  reservoir,  dycwater, 
soar  or  sake  of  a  different  description  from  those  men- 
tioned and  intended  by  the  said  deed,  and  from  which 
the  profitable  part  had  been  extracted,  and  which  were 
useless  and  noxious  to  the  plaintiffs ;  and  the  plaintifis 
were  thereby  deprived  of  the  use  and  benefit  which 
they  otherwise  would  have  derived  from  the  dyewater, 
soar  or  sake  which  ought  to  have  flowed  through  and 
into  the  said  sough  and  reservoir,  and  were  put  to 
expence  in  obtaining  other  manure  for  their  said  land. 
And  the  defendants,  after  the  death  of  the  said  Samuel 
Sharp,  wrongfully  neglected  to  supply  from  their  said 
dam  or  reservoir,  or  from  any  other  source,  pure  and 
unadulterated  water  sufficient  for  the  consumption  of 
the  horses,  cows  and  other  cattle  of  the  plaintiffs,  as 
occupiers  of  the  said  closes  in  the  declaration  in  that 
behalf  mentioned  ;  and  wrongfully  and  improperly  neg- 
lected to  convey  any  such  pure  and  unadulterated  water 
into  the  said  reservoir  in  the  said  deed  in  that  behalf 
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meutioned  through  the  sough  or  drain  in  the  said  deed  in        1857. 
that  behalf  mentioned ;  and  wrongfully  and  improperly        Sharp 
conveyed,  through  the  said  sough  or  drain,  into  the  said  Wateriiousk 
reservoir,  impure  and  adulterated  water  which  was  unfit 
for  the  consumption  of  horses,  cows  or  cattle. 

The  defendants  demurred  to  this  count  so  far  as  regards 
the  breach  that  defendants  wrongfully  &c.  diverted  large 
quantities  of  the  dyewater,  soar  or  sake  &c.,  and  also  so 
far  as  regards  the  breach  that  defendants  wrongfully 
neglected  to  supply  from  their  dam  &c.  pure  and  unadul- 
terated water  sufficient  &c.,  and  neglected  to  convey  &c. 

Joinder  on  both  demurrers. 

HtjLgh  Hill,  for  the  defendants.  The  demurrer  to 
the  breach  respecting  the  water  cannot  be  sustained. 
It  was  proposed  to  raise  the  question  whether  the 
covenant,  in  respect  of  which  that  breach  is  com- 
plained of,  runs  with  the  land.  But  the  authorities 
seem  conclusive  in  the  affirmative ;  Spencer  s  Case  (a), 
and  Mr.  Smith's  note  to  that  case  (6),  where  the  case  in 
42  Ed.  3.  (c),  commonly  called  TTie  Prior's  Casey  is 
referred  to;  Jourdain  v.  IViUon  (d).  In  the  learned 
note  to  Bt/tfiewood  §•  JarmavLS  Selection  of  Precedents, 
Sfc,  vol.  9.,  p.  356  (3d  ed.  by  Sweet),  there  is  a  reference 
to  a  passage  in  the  10th  edition  of  Sugden^s  Practical 
Treatise  of  the  Law  of  Vendors  and  Purchasers,  vol.  2., 
p.  472  {e),  from  which  a  contrary  inference  might  be 
suggested :  but  the  law  seems  now  to  be  settled  that 
such  a  covenant  runs  with  the  land. 


(a)  5  Rep.  \C^  a. 

(6)  1  Smiih'n  Lea,  Ca.  42.  50.  (ed.  4.) 

(c)  Vmrh,  If.  42  /?</.  3.  pi.  14.  fol.  3  A. 

(</)  A  B.^  Aid,  2W.  (c)  Sec  13th  edition,  p.  474. 
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1857.  As  to  the  other  breach,  the  defendants  contend  that 

Sharp  there  id  no  covenant  shewn  which  is  broken  by  the 
Watbbhousb.  conduct  complained  of.  In  consideration  of  the  licence 
given  by  the  devisor  Samuel  Sharp  to  the  defendants 
to  make  on  his  land,  Lister  Close^  a  reservoir  for  receiv- 
ing the  dyewater,  soar  and  sake,  and  a  drain  for  carrying 
it  away  therefrom,  and  to  convey  down  the  drain  that 
dyewater,  soar  and  sake,  the  defendants  agree  to  give 
him  the  liberties  and  privileges  after  mentioned,  and  to 
supply  him  with  pure  water :  and  he,  in  consideration 
of  being  supplied  with  pure  water,  ''and  of  receiving 
for  his  own  use  the  sediment  or  sludge  which  may  from 
time  to  time  be  found  in  the  said  reservoir  and  soughs, 
and  of  the  privilege  of  using  such  dyewater  and  soar  or 
sake  for  tilling  or  manuring,*'  covenants  with  them  to 
licence  the  use  of  the  reservoirs  and  soughs  for  the 
purposes  aforesaid  and  that  he  will  scour  and  cleanse 
them,  he  reserving  power  to  carry  away  the  dyewater 
&C.  over  lands  specified,  and  to  be  indemnified  against 
actions  brought  for  his  use  of  this  power  (except  in 
one  mode) :  and,  in  consideration  of  the  above,  and  of 
the  devbor*s  covenants  and  agreements  after  mentioned, 
the  defendants  covenant  to  supply  the  pure  water,  and 
that  it  shall  be  lawful  for  the  devisor  to  cleanse  the 
reservoir  and  all  the  soughs,  '^  and  to  take  the  sediment 
and  sludge  away  therefrom  "  for  his  own  use  and  benefit. 
This  covenant  does  not  oblige  the  defendants  to  send 
any  of  the  dyewater  &c.  into  the  reservoirs  or  soughs, 
but  only  authorizes  the  devisor  to  use  what  does  come 
thither.  It  docs  not  give  him  any  right  to  the  refuse 
before  it  comes  thither. 

AthertoTif  contra.     The  interpretation  which  the  de- 
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fendants  put   on   the   covenant   is   too   restricted,  and        1857. 
would    fail   to   carry  into   eflFect    the  intention  of  the        sharp 
parties.     It  is  evident  that  they  contemplate  reciprocal  ^^terhousb 
benefits :  the  mill-owners  are  enabled  to  get  rid  of  their 
refuse  ;  the  land-owner  is  to  have  the  use  of  the  refuse : 
each  benefit  is  conferred  in  consideration  of  the  other. 
Rut,  as  the  defendants  seek  to  interpret  the  deed,  the 
land-owner  would  really  get  nothing  by  the  covenant ; 
for,  without  any  covenant  at  all,  he  would  be  entitled 
to  use  all  the  refuse  which  he  might  find  on  his  land. 

HtLgh  Hilly  in  reply.  No  such  covenant  can  be  im* 
plied  ;  and  it  is  not  pretended  that  there  is  any  express 
covenant  to  the  effect.  In  Aspdin  v.  Austin  (a)  this 
Court  laid  down  and  limited  the  principle  upon  which, 
on  the  authority  of  decided  cases,  covenants  not  ex- 
pressed  may  be  implied  from  what  appears  to  be  the 
general  intent  of  the  parties  to  the  deed.  "  It  will  be 
found  in  those  cases  that,  where  words  of  recital  or 
reference  manifested  a  clear  intention  that  the  parties 
should  do  certain  acts,  the  Courts  have  from  these 
inferred  a  covenant  to  do  such  acts,  and  sustained 
actions  of  covenant  for  the  non-performance,  as  if  the 
instruments  had  contained  express  covenants  to  perform 
them.  But  it  is  a  manifest  extension  of  that  principle 
to  hold  that,  where  parties  have  expressly  covenanted 
to  perform  certain  acts,  they  must  be  held  to  have 
impliedly  covenanted  for  every  act  convenient  or  even 
necessary  for  the  perfect  performance  of  their  express 
covenant.  Where  parties  have  entered  into  written 
engagements  with  expressed  stipulations,  it  is  manifestly 

(a)  6  0.^.671.683. 
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1857.  not  desirable  to  extend  them  by  any  implications:  the 
Sharp  presumption  is  that,  having  expressed  some,  they  have 
Waterhouse.  expressed  all  the  conditions  by  which  they  intend  to  be 
bound  under  that  instrument."  Now  here  is  an  express 
covenant  for  the  supply  of  pure  water  by  the  defendants; 
and  there  are  also  permissive  words  which  give  them  a 
certain  licence ;  and  that  is  all :  they  covenant  to  supply 
the  water;  in  return  they  are  allowed  the  means  of 
getting  rid  of  their  refuse. 

Lord  Campbell  C.  J.  It  is  admitted  that  the  cove- 
nant as  to  the  water  will  run  with  the  land ;  and  our 
attention  has  been  most  properly  drawn  to  the  question, 
whether  there  is  also  a  covenant  to  send  the  refuse  into 
the  sough  or  reservoir.  I  certainly  was  of  opinion, 
looking  merely  at  the  recital,  that  the  intention  of  the 
parties  was  that,  while  the  mill  was  there  and  produced 
the  dyewater,  &c.,  Sharp  should  have  it  in  the  state  in 
which  it  was  produced  by  the  mill,  without  alteration ; 
that  whatever  refuse  there  was  should  flow  into  Sharp^s 
reservoir.  But,  on  looking  at  the  whole  of  the  deed, 
it  seems  to  me  that  we  are  not  entitled  to  put  such  a 
construction  upon  it:  that  may  have  been  in  the  con- 
templation of  the  parties ;  but  I  cannot  say  that  it  was. 
The  deed  appears  to  have  two  objects,  the  supply  of  the 
pure  water,  and  the  benefit  to  each  party  in  respect  of 
the  refuse.  Now,  as  to  the  pure  water,  the  covenant  is 
express :  it  is  to  be  supplied  at  all  times  at  the  expence 
of  the  mill  owners :  that  is  expressed  in  the  most  clear 
terms.  But,  when  we  come  to  the  dyewater,  we  find 
no  covenant  at  all.  If  it  was  meant  that  the  mill  owners 
should  be  obliged  to  send  the  dyewater  to  the  reservoir, 
one  is  at  a  loss  to  sec  why  there  is  not  a  covenant  of  the 


XX.   VICTORIA.  827 

same  kind;  but  there  is  not     The  deed  rather  seems        1857. 
to  intimate  a  perpetual  and  positive  obligation  to  supply       Sharp 
pure  water,  but  that  the  dyewater  was  to  be  sent  down  watbbhousb. 
only  as  long  as  it  suited  the  mill  owner.     Had  there 
been  no  covenant  with  regard  to  the  one  or  the  other, 
we  might  have  implied  one  as  to  both :  but,  finding  an 
express  covenant  as  to  the  one,  we  cannot  imply  it  as 
to  the  other.  I  think,  therefore,  that  there  is  no  covenant 
to  support  this  assignment  of  breach. 

CoLERiDQB  J.  I  am  very  sorry  to  say  that  I  cannot 
at  present  concur  with  the  judgment  which  has  been 
just  delivered.  With  more  deliberation  I  might  change 
my  view :  and  that  I  say  seriously,  in  order  that  I  may 
not  encourage  parties  to  go  to  another  Court.  It  has 
always  been  held  that  we  are  not  to  tie  ourselves  to  the 
words  of  the  supposed  covenant,  but  to  examine  the 
whole  instrument,  and  to  ascertain  from  its  language 
the  intention  of  the  parties ;  and,  if  possible,  to  put 
upon  it  such  a  construction  as  will  effectuate  that 
intention.  Now,  applying  that,  let  us  see  what  is  the 
state  of  things  here  disclosed,  what  each  party  had  done 
and  intended  to  do.  I  collect,  on  the  one  hand,  that 
the  mill-owners  were  to  have  the  benefit  of  the  easement 
on  Samuel  Sharp's  land,  and  he  was  to  keep  the  reservoir 
and  drains  in  repair;  and  this  was  for  the  benefit  of  the 
mill-owners ;  for  I  suppose  that  without  the  use  of  the 
reservoir  and  drains  they  could  not  have  a  convenient 
outflow  for  the  refuse,  which  would  become  a  nuisance 
either  to  themselves  or  to  occupiers  lower  down.  This 
was  the  benefit  which  the  mill-owners  were  to  have. 
On  the  other  hand,  the  land-owner  was  to  have  two 
things :    first,  a  supply  of  pure  water ;   secondly,  the 


828  TRINITY  TERM. 

1857.  refuse  water  which  was  beneficial  to  him.  That  was 
Sharp  ^^^  ^^^^  of  things  when  the  deed  was  executed :  and 
Watkrhoube.  '  cannot  suppose  but  that  each  party  had  these  benefits 
in  contemplation.  I  think,  therefore,  it  was  meant  that 
the  land-owner  should  have  both  benefits ;  and  I  cannot 
but  think  that  the  taking  away  of  one  benefit  is  as 
unwarranted  as  the  taking  away  of  both.  If  the  con- 
struction which  my  Lord  and  Brothers  put  upon  this 
instrument  be  correct,  a  great,  and  not  perhaps  the 
least  valuable,  benefit  will  be  taken  from  the  land- 
owner; and,  more,  the  burthensome  part  will  still  be 
imposed  on  him :  he  will  still  have  to  bear  the  burthen 
without  having  the  whole  of  the  profitable  part.  I  am 
slow  to  believe  that  the  deed  ought  to  be  construed  so 
as  to  produce  that  inequality.  I  may  be  wrong :  but  at 
present  I  am  not  prepared  to  concur  with  the  rest  of  the 
Bench. 

Erle  J.  I  agree  with  my  Lord.  The  question  is, 
whether  the  defendants  covenanted  to  send  any  refuse 
down  to  the  reservoir  and  soughs.  The  land-owner 
wanted  to  get  pure  water ;  the  defendants  to  get  rid  of 
the  foul  water  which,  it  was  calculated,  would  be  pro- 
duced by  the  mill:  they  therefore  obtained  permission 
to  discharge  it  on  the  land  of  the  land-owner,  he  being 
permitted  to  take  for  his  own  use  and  benefit  all  found 
on  the  land;  and  the  mill-owners  also  covenant  to 
supply  him  with  pure  water.  The  question  comes  to 
be,  whether  permitting  the  land-owner  to  use  all  the 
refuse  that  be  should  find  on  cleansing  raises  a  covenant, 
on  the  part  of  the  mill-owners,  to  send  the  refuse  water 
down  to  the  land.  There  is  a  marked  difference  in 
the  language  of  the  two  stipulations.     The  defendants 


▼. 
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covenant,  as  to  the  refuse  water,  that  the  land-owner  1857. 
may  use  whatever  he  finds  on  the  land,  without  binding  ShIbp 
themselves  to  send  any  down.  Suppose  the  fact  to  be  that 
the  land-owner  has  subjected  his  land  to  a  disagreeable 
servitude  by  allowing  the  foul  water  to  pass  through  it, 
I  can  only  say  that  the  terms  of  the  deed  are  all  I  can 
look  at.  The  material  part  of  the  contract  may  have 
been  the  supply  of  the  pure  water ;  but  of  this  I  do  not 
feel  competent  to  judge.  I  am  at  a  loss  to  imply  from 
this  instrument  such  a  covenant  as  the  plaintiff  suggests. 
Probably  the  land-owner  thought  there  would  be  no 
change  in  the  mode  of  discharging  the  refuse  water, 
and  that  he  should  thus  get  the  full  benefit ;  the  mill- 
owners  probably  thought  that  a  restriction  on  this  point 
would  be  burthensome:  and  therefore  no  covenant  as 
to  this  was  inserted. 

Crompton  J.  I  think  the  defendants  are  entitled  to 
judgment  on  this  plea.  The  real  question  is,  whether 
we  can  imply  a  covenant,  on  the  part  of  the  defendants, 
to  send  down  the  refuse  water  to  the  land  of  the  land- 
owner. I  am  of  opinion  that  we  cannot.  What  covenant 
could  be  intended  ?  Is  it  to  be  a  perpetual  easement, 
to  last  for  ever,  or  as  long  as  the  mill  is  worked,  or  as 
long  as  the  land-owner  finds  it  desirable  to  get  the 
refuse?  I  really  do  not  know  what  the  limit  would  be. 
Yet  it  is  allowed  that  there  is  some  limit :  and  I  think 
some  would  have  been  expressed,  had  such  a  covenant 
been  intended.  Upon  looking  at  the  deed,  I  can  see 
no  more  than  a  right  on  the  one  side  to  get  rid  of  the 
refuse,  and  a  right  on  the  other  to  use  what  is  got  rid 
of:  cross  easements,  in  fact.    The  defendants  undertake 
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1857.  to  supply  the  land-owner  with  pure  water;  and  their 
Shabp  object  is  to  pass  away  their  refuse  water.  In  doing  this 
Watkbhouie.  ^'^^o*^^  the  land-owner's  licence  they  would  be  committiog 
a  nuisance ;  but  the  correlative  easement  which  the  plain- 
tiffs claim  by  no  means  arises.  If  the  intention  had  been 
that  the  defendants  should  have  the  easement  of  getting 
rid  of  the  refuse  but  not  be  bound  to  send  it,  I  do  not 
see  how  fitter  words  for  that  purpose  than  those  which 
are  here  used  could  have  been  found.  They  say,  they 
covenant  that  they  will  at  their  own  expence  supply 
pure  water,  and  convey  it  to  the  reservoir;  and  then 
they  stipulate  that  they  shall  not  be  compellable  to 
convey  it  further:  they  therefore  had  in  their  minds 
the  mode  of  creating  a  right  without  being  boond 
beyond  a  certain  point.  Then  follows  a  remaii^able 
change  of  words :  it  is  not  said  that  they  shall  be  boond 
to  send  down  the  refuse,  but  that  it  shall  be  lawful  to 
the  land-owner  to  cleanse  the  reservoir  and  drains,  and 
take  the  sediment  and  sludge  away  therefrom  for  his 
own  use.  We  should  be  merely  guessing,  if  we  implied 
from  this  a  covenant  compelling  the  defendants  to  send 
down  the  refuse. 

Judgment  for  defendants. 


XX.    VICTORIA.  831 

1857. 


The  Queen  against  William  Ogle  Dickenson.  wedntMday, 

*^  June  3d. 

Z  ID  DELL  had   obtained  a  rule  calling   upon   the  Bj  sect.  90  of 
J         ro       •  iUt.  5  &  6  ff;  4. 

prosecutors  to  shew  cause  why  an  order  of  Sessions,  <..  76.  (The 

1  ,  .     ^  •  x»        i_     J         •  Municipal  Cor- 

made  upon  an  appeal  against  a  conviction  by  two  jus-  poration  Act) 
tices  of  the  borough  and  county  of  Newcastk  upon  Tyne^  ^rporaie*^ 
should  not  be  quashed.     The  appeal  was  heard  at  the  l^roughs  are 

*  ^^  empowered  to 

Quarter    Sessions    held    in    October   1856   before    the  make  by-laws. 

By  sect.  91 

Recorder,  who  confirmed  the  conviction,  subject  to  the  offences 

i-i        1  against  such 

opinion  of  the  Court  of  Queen's  Bench  upon  a  case,  by-laws  m^ 
The  case  first  set  out  the  conviction,  which  stated  that  by  summary 
the  appellant,  William  Ogle  Dickenson^  was  convicted  Bysect?l32 
before  two  justices  &c.,  for  that  he,  on  &c.,  did  cause  ^rtbri^J^-g 
an  obstruction  in  a  certain  street  and  public  highway  ^h^^o'^'J^ 
within  the  said  boroush,  by  then  and  there  erecting  upon  an  appeal 

'^  "^  *^   agamst  such 

and  placing  a  certain  wooden  frame  or  shop  front  in  a  conviction 

for  ail  offence 

and  upon  the  said  street  and  public  highway,  and  by  against  a  by- 
continuing  the  same  so  erected  and  placed  in  and  upon  with  the  con- 
the  said  street  &c.,  for  divers,  to  wit  six,  hours ;  whereby  ptnies,  stated 
the  said  street  and  public  highway  was  greatly  obstructed  Jefwed^as 
and  straitened :  contrary  to  a  certain  by-law,  made  and  *!*®  *?^^  3!*®*" 

•^  J  '  tion  for  this 

passed  &c.,  by  virtue  of  the  statutes  in  that  behalf  &c.  Court  to  de- 
termine, the 

The  case    then    stated  that,  after  the  passing  of  The  question  whe- 
ther the  facts 
Municipal  Corporation  Act  (5  &  6  ^  4.  c.  76.)  and  of  amounted  to 

an  ofience 

Stat.  7  ^  4  &  1  Vict  c.  Ixxii.  (a),  the  town  council  made  within  the  by- 
law, and  the 
Court  having  granted  a  writ  of  certiorari  to  bring  up  the  case  : 
Held  that,  by  virtue  of  the  consent  of  the  parties,  the  Court  might  receive  the  case,  and 
determine  the  question,  although  the  writ  of  certiorari  was  taken  away. 


(a)  Local  and  personal,  public :     ^  For  regulating  and  improving  the 
borough  of  NewcastU  upon  TV"'*  ** 
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1857.  certain  by-laws,  the  ninth  of  which  was  as  follows :  "  that 
The  QuEEH  '^  ®" J  person  shall  within  the  said  borough  carry  a  sedan 
DicKENsoH.  ^^*^^»  "^'  having  any  person  in  it,  on  any  public  foot- 
way, or  shake  or  dust  after  eight  o'clock  in  the  morning 
any  carpet  mat  or  furniture  in  any  of  the  streets,"  &c., 
"or  roll,  drive,  drag  or  carry  on  any  public  footway, 
any  waggon,  cart,  dray,  wheelbarro  V  &c.,  "  or  project 
over  or  upon  any  public  footway  any  awning  which 
shall  impede  the  passengers,  or  hang  out  goods  for  sale 
or  exhibition,  so  as  to  project  over  any  public  footway 
and  obstruct  the  passengers:"  The  by-law  then  enu- 
merated many  other  similar  offences,  such  as  rolling 
casks,  flying  kites  in  the  streets,  and  then  continued : 
"  or  shall  cause  or  commit  any  other  obstruction, 
nuisance  or  annoyance  in  any  of  the  streets,"  &&,  and 
then  imposed  a  penalty.  In  the  month  of  May^  1852, 
W,  O.  Dickenson,  a  tobacconist,  became  the  owner  in 
fee  of  the  house  mentioned  in  the  conviction,  which,  up 
to  the  time  of  his  becoming  possessed  of  it,  had  been 
used  as  a  private  residence ;  and  in  front  of  the  said 
house  and  abutting  on  the  foot  pavement  of  the  street, 
except  for  a  distance  of  about  four  feet  at  each  end 
thereof,  which  was  occupied  by  the  doors  and  steps, 
was  an  area  protected  by  iron  railings  set  into  a  stone 
coping.  In  October,  1855,  Mr.  Dickenson,  being  desirous 
of  converting  the  ground  floor  into  a  shop,  commenced 
the  construction  of  a  new  shop  front,  extending  the 
whole  length  of  the  house,  and  projecting  in  front  of 
the  walls  of  the  said  house  to  the  foot  pavement  of  the 
street.  The  projection  was  substantially  built,  and 
formed  the  front  of  the  appellant's  house,  and  contained 
a  door  and  shop  front,  supported  by  wooden  pilasters, 
with  large  glass  windows;  and  the  floor  inside  was 
brought  up  to  the  new  outside  wall,  and  so  covered  the 
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area  and  steps  which  had  previously  existed;  bat  the  1857. 
plinths  of  the  pilasters  extended  one  inch  and  a  half  ^he  Queeh 
over  the  footway ;  and  the  shop  front  covered  a  space  of 
two  feet  by  seven  inches  not  previously  covered  in  any 
way  whatever.  For  making  this  projection  the  appellant 
was  summoned  and  convicted  as  above ;  and  against 
such  conviction  he  appealed,  on  the  ground,  amongst 
others,  that  the  by-law  did  not  authorize  the  convic- 
tion. On  the  hearing  of  the  appeal,  witnesses  were 
called  on  both  sides  as  to  the  facts;  and  it  was  objected, 
on  behalf  of  the  appellant,  that  the  obstruction  alleged 
was  not  within  the  by-law.  The  Recorder  confirmed 
the  conviction,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench,  as  to  whether  the  erection  of  the  shop 
front,  as  above  described,  constituted  an  oflTence  within 
the  ninth  by-law.  ^Fhe  question  left  was  thus  stated: 
^*  If  the  Court  shall  be  of  opinion  that  the  projection 
over  the  footway,  or  the  extension  of  the  shop  front, 
was  an  offence  within  the  said  by-law,  the  conviction 
is  to  stand  confirmed ;  if  the  Court  should  be  of  the 
contrary  opinion,  the  conviction  is  to  be  quashed.**  The 
special  case  and  the  conviction  had  been  brought  up  by 
certiorari. 

Overend  and  Davison  now  shewed  cause.  The  certiorari 
to  bring  up  the  order  of  Sessions  and  the  case  has  been 
improvidently  issued,  and  must  be  quashed.  The  con- 
viction is  for  an  alleged  ofience  against  a  by-law  passed 
by  virtue  of  stat.  5  &  6  fT.  4.  c.  76.  s.  90.  The  appeal 
was  entertained  by  the  Recorder  under  sects.  91,  131 ; 
and  the  writ  of  certiorari  is  taken  away  by  sect.  132. 
The  only  mode  of  bringing  a  case  before  this  Court  by 
way  of  appeal  is  by  means  of  a  writ  of  certiorari    When 
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1857.       ^^^  writ  is  taken  away,  this  Court  cannot  receive  a 
Tiie  Qi'EEN    Statement  of  a  case ;  Rex  v.  The  Justices  of  Middlesex  (a). 
I)i(  KEicsoN.   Neither  can  the  statement  of  the  case  be  looked  at  to 
shew  that  the  justices  had  no  jurisdiction.     To  do  that, 
the  conviction  itself  may  be  brought  up,  or  affidavits 
may  be  filed.     But,  in  the  present  instance,  the  con- 
viction is  good  upon  the  face  of  it,  and  there  are  no 
affidavits.     K  the  Court,  on  the  question  of  jurisdiction, 
do  refer  to  the  statement  of  the  case,  it  shews  that  the 
Recorder  had  jurisdiction  and  exercised  it.     The  ques- 
tion of  jurisdiction  arises  before  a  Coiut  in  two  ways, 
either  upon  the  complaint  itself,  or  upon  alleged  facts 
proffered  at  the  hearing.    If  it  arise  upon  the  complaint, 
the  Court  can  determine  at  once ;    if  otherwise,   the 
Court  must  hear  and  determine  the  facts  on  which  the 
question  turns  before  it  can  determine  the  question  of 
jurisdiction;   and  sometimes  all  the  facts  in  the  case 
must  be  determined  before  the  question  of  jurisdiction 
can  be  decided.      Such  was  the  case   in  the   present 
instance ;  and  the  Recorder  heard  and  determined  all 
the  facts.     The  question  whether  he  had  or  had  not 
jurisdiction  depends  upon  whether  the  shop  front  was 
a  temporary  or  permanent  obstruction.     He  had  juris- 
diction to  try  that  question,  and  exercised  it.     If  there 
was  any  evidence  on  which  he  might  properly  deter- 
mine the  facts,  and  if  he  has  decided  them,  this  Court 
cannot  interfere;    Brittain  v.  Kinnaird {b)^  ^Regina  v. 
Bolton  (c),  the  judgment  of  Coleridge  J.  in  Regina  v. 
Dunn  {dy    [Coleridge 3,  In  2  Nolan* s  Poor  Laws,  p.  558 

(a)  Q  D,^  R.  117. 

{b)  \  B.  ^  B,  432      See  Iie<;ina  v.  Dayman,  ant^,  p.  672  ;   Btffina  t. 
BrowH^  ante,  p.  757. 
(r)  1  Q.  B.  G6.  (d)  Ante,  p.  270. 
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(4th  ed.),  it  is  said :  "  If  the  Sessions  entertain  any  doubt        1867. 

upon  a  point  of  law,  they  may  refer  the  matter  to  the    The  Quekn 

judge  of  assize  for  his  opinion,  or  state  a  case  for  the     j^ickensoh. 

determination  of  the  Court  of  King's  Bench,  and  this 

without  the  consent  of  the  parties."    Crompton  J.     So 

in   Foley  on  Convictions,    p.    301    (3d  ed.).      **  This, 

however,   must  not  be   understood,  as  applying  to  a 

special   case   reserved   by   the   Sessions,  and   returned 

with  the  conviction  for  the  consideration  of  the  Court 

of  King*8  Bench.     Such  cases  have  frequently  been 

reserved  upon  convictions,  which  have  been  brought 

by  appeal  before  the  Sessions,  and  removed  from  thence 

into  the  King's  Bench."]     The  cases  cited  in  support 

of  the  proposition  do  not  warrant  the  text.     Moreover, 

the  powers  of  a  Recorder  depend  entirely  upon  stat. 

5  &  6  fF.  4.  c.  76. ;  and  that  gives  him  no  power  to 

state  a  case.    That  is  pointed  out  in  note  (b)  to  1  Chitty's 

Statutes  (2d  ed.,  by  Webby  and  Beavan,  p.  863.). 

Huffk  Hill  and  Liddell,  contra.  The  Court  may 
properly  look  at  the  statement  of  a  case  returned  by 
the  Sessions  for  the  consideration  of  the  Court.  Such 
a  statement  is  in  the  nature  of  a  special  verdict,  and 
part  of  the  confirmation  by  the  Sessions  of  the  con- 
viction. The  confirmation  is  conditional,  and  made 
dependent  upon  the  decision  of  this  Court  upon  the 
case.  At  «11  events,  the  Court  may  look  at  the  state-^ 
ment  for  the  purpose  of  seeing  whether  the  Sessions 
had  jurisdiction.  It  is  admitted  that  the  Court  might 
receive  affidavits ;  and  a  statement  of  the  facts  by  the 
Court  below  is  of  equal  authority.  If  the  case  be  looked 
at,  it  shews  that  the  facts  were  wrongly  interpreted  as 
bringing  the   case  within   the  by-law ;   and   therefon^ 

3  H  2 
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1857.  ^A^  ^^^  decision  was  wrong  upon  the  point  of  juris- 
The  Queen  ^'^tion :  for,  upon  a  true  interpretation,  the  case  was 
not  within  the  by-law,  and  neither  the  justices  nor  the 
Recorder  had  jurisdiction.  The  question  is  not  whether 
there  was  any  evidence  of  the  fiurts ;  this  Court  will 
review  the  decision  of  the  Court  below  upon  the  fects 
which  determine  the  question  of  jurisdiction;  Thompson 
V.  Ingham  (a).  There  is  no  distinction  between  the 
powers  of  a  Recorder  and  of  the  Sessions.  K  there  were, 
the  Recorder  in  the  present  instance  stated  the  case 
by  consent  of  the  parties  {b).  [Crompton  J.  If  we  can 
take  cognizance  of  the  statement  of  the  case  by  virtue 
of  the  consent  of  the  parties,  the  question  of  jurisdiction 
need  not  be  determined.  There  is  another  question 
reserved,  which  is  the  only  one  submitted  to  the  Court.] 

Lord  Campbell  C.  J.  This  is  a  case  in  which  the 
conviction  is  good  upon  the  &ce  of  it  It  is  made 
under  a  statute  by  which  the  writ  of  certiorari  is  taken 
away.  According  to  the  general  rule  in  such  cases,  this 
Court  could  not  entertain  the  question  which  has  been 
referred  to  it  But  the  parties  have  agreed  that  the 
Recorder  should  state  the  facts  in  the  nature  of  a  special 
verdict,  and  that  we  should  answer  the  question  referrred 
to  us.  That  question  being  submitted  to  us  by  consent, 
we  will,  by  virtue  of  that  consent,  take  cognizance  of  and 
answer  it.  If  parties  will  consent  that  a  Recorder  or 
Justices  shall  state  the  facts,  and  submit  the  question  in 
dispute  to  this  Court,  and  that  this  Court  shall  determine 
it,  it  may  be  a  very  salutary  practice.     It  seems  to  me 

(a)  14  Q.  B,  710. 

(6)  This  was  admitted  bj^  the  other  side,  and  coofimied  bjr  the  Recorder, 
who  was  in  Court 
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to  be  a  much  more  convenient  course  than  the  one  now        1857. 
in  use  of  bringing  before  the  Court  a  mass  of  conflicting    xheQuBBH 
affidavits,  from  which  the  Court  is  to  gather  the  facts    djqxehsoh 
and  determine  whether  the  case  was  or  was  not  within 
the  jurisdiction  of  the  Court  below.     Looking  to  the 
facts  stated  in  this  case,  I  am  clearly  of  opinion,  in 
answer  to  the  question  submitted  to  us,  that  the  case  as 
proved  was  not  an  offence  within  the  by-law. 

CoLERiDOE  J.  I  never  doubted  that,  if  we  were  at 
liberty  to  look  at  the  statement  of  facts  for  that  purpose, 
we  should  determine  that  the  conviction  was  wrong. 
The  difficulty  I  felt  all  along  in  the  case,  and  which  I 
should  have  felt  to  the  end  but  for  the  consent  of  the 
parties,  was  how  we  could  take  cognizance  of  the  facts. 
The  conviction  is  good  on  the  face  of  it ;  and  the  writ 
of  certiorari  is  taken  away.  But,  by  virtue  of  the  con- 
sent, I  think  we  may  determine  the  question  submitted 
to  us.  We  might  have  inquired  upon  affidavit  whether 
the  case  was  within  the  jurisdiction  of  the  Court  below ; 
and  therefore,  upon  its  being  shewn  to  us  that,  in  con- 
sideration of  the  appellant  giving  up  his  right  to  make 
such  affidavits,  the  other  party  agreed  to  admit  a  state- 
ment of  the  facts  by  the  Recorder  as  equivalent,  I  should 
have  seen  no  objection  to  the  Court  recognising  such  a 
proceeding,  which  is  undoubtedly  much  more  convenient 
than  the  course  of  bringing  the  case  up  on  conflicting 
affidavits.  Further,  I  see  no  objection  to  our  allowing 
the  parties  to  waive  the  question  of  jurisdiction,  and  to 
state  the  question  which  they  wish  the  Court  to  deter- 
mine. If  the  question  of  jurisdiction  had  not  been 
waived,  I  should  have  felt  great  difficulty  in  saying  that 
there  was  not  such  a  dispute  and  doubt  as  to  the  facts 
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1857.       AS  gave  the  Recorder  jurisdiction  to  determine  what 
The  QuEBN    ^^^7  w®r®'    but  by   the  consent  of  the  parties   that 
ThcmBcn    ^^ffico'^y  **  avoided ;  and  the  only  question  to  be  deter- 
mined is  whether  the  conviction  was  correct.     Upon 
that  question  I  have  no  doubt     The  conviction  was 
clearly  wrong. 

Erle  J.  I  join  with  much  satisfiu^on  in  the  judg^ 
ment,  because  I  think  that  such  a  question,  namely,  the 
exposition  of  a  statute,  may  very  often  in  important 
cases  be  usefully  nused  in  this  way.  The  Legislature 
took  away  the  writ  of  certiorari  in  many  cases,  because 
it  had  been  used  for  the  purpose  of  enforcing  objections 
to  mere  informality  in  the  proceedings  below:  but,  if 
the  use  of  it  were  restored  for  the  purpose  of  raising 
questions  of  substance  for  the  opinion  of  the  Superior 
Courts,  it  would  be  a  salutary  addition  to  the  laws. 
The  course  pursued  by  the  consent  of  the  pardes  in 
the  present  instance  seems  to  me  entirely  satisfactory. 

Crompton  J.  I  will  not  go  into  the  difficult  question 
which  has  been  raised  as  to  the  power  of  this  Court  to 
review  the  decision  upon  the  facts  determining  the 
jurisdiction  of  an  inferior  tribunaL  I  can  quite  under- 
stand where  to  draw  the  line  in  the  cases  in  which  the 
jurisdiction  below  is  to  cease  upon  a  question  of  title 
arising;  but,  where  the  inferior  Court  must  decide  the 
facts,  in  order  rightly  to  determine  whether  the  case  is 
within  its  jurisdiction  or  not,  I  feel  great  difficulty  in 
saying  how  far  this  Court  can  review  the  decision  of 
the  Court  below.  It  is,  however,  unnecessary  to  decide 
the  point.  I  am  of  opinion  that  the  Recorder  could  not, 
without  the  consent  of  the  parties,  have  referred  for  the 
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consideration  of  this  Court  the  question  which  is  now 
to  be  determined ;  but  I  see  no  objection  to  his  having 
done  so  with  the  consent  of  the  parties.  The  case  is 
now,  by  consent,  before  the  Court  in  the  way  of  a 
special  verdict ;  and  there  is  a  particular  question  stated 
for  the  opinion  of  the  Court  The  Court  cannot  enter- 
tain any  other.  In  answer  to  that,  I  agree  that  the 
conviction  should  be  quashed  (a). 

Conviction  quashed  (&). 
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The  Queen 

▼. 
Dickenson. 


(a)  The  argumenU  on  the  construction  of   the  by-Uw  hare  been 
omitted. 

(6)  Reported  by  W,  B.  Brett  Esq. 


The  Queen  against  Henry  Joseph  Lancashire.  wtdn^..day 


June  3d. 


THIS  was   an  appeal   against  a  conviction   by  two  By9Ut.9G.4. 

justices  of  the  county  of  Stafford  under  stat.  9  G.  4.  a  penalty  is 

c.  61.  *.  18.,  whereby  the  appellant  was  convicted  for  per-  e™J5^^^n 

mitting  and  suffering  to  be  sold  by  retail  for  value  in  a  ^thout\* 

certain  house  and  premises  of  him  &c  a  certain  quantity  ^^"^ciaeable 

of  wine,  to  be  then  drunk  and  consumed  in  the  said  house  Hquor  by  retail 

to  be  drunk  on 

and  premises,  the  said  wine  beinfi:  an  exciseable  liquor,  the  premises; 

f  ^  ©  n       »    and  by  sect.  37 

in  respect  of  which  a  duty  of  excise  was  then  and  there  *'  exciseable 
by  law  charged  :  and  he  (the  appellant)  not  being  then  bclude  sweets 

or  wine,  which 
now  are  or 
hereafter  may  be  charged  with  duty  either  by  customs  or  excise. 
By  Stat.  4  &  5  T.  4.  c.  77.  $,  9.  the  excise  duty  on  sweets  or  made  wines  is  repealed  ; 
but,  by  sect.  10,  the  dut^  on  licences  to  be  taken  out  by  retailers  thereof  is  continued,  and 
all  such  licences  shall  still  be  taken  out. 

Held  that  a  person  who,  since  the  stat.  4  &  6  W,  A.  c.  77.,  sold  sweets  or  made  wines  by 
retail  &c.  without  a  licence  could  not  be  convicted  under  sect.  18  of  stat.  9  G.  4.  c.  61., 
sweets  and  made  wines  being  no  longer  exciseable  liquors  within  the  meaning  of  that  Act. 
Dissontiente  ErU  J. 
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1857,       and  there  duly  licenced  so  to  do  &c.    The  appeal  came 
The  Queeh    ^°  ^^  ^  heard  at  the  Sessions,  and  was  respited ;  and,  by 
Lauoashiei.  ^^^"^"^^  ^^^  by  ^^^^^  of  Wightman  J.,  the  following  case 
was  stated  for  the  opinion  of  this  Court     The  appellant 
was  a  British  wine  merchant  and  retailer  of  sweets  or 
made  wines,  and,  at  the  time  of  the  sale  allied  in  the 
conviction,  carried  on   the  said  trade  in  a  shop  and 
premises  at  BiUton^  in  the  county  of  Stafford.    He  had, 
at  the  time,  an  excise  licence  for  his  shop  and  premises, 
as  a  retailer  of  sweets  or  made  wines,  in  the  ordinary 
form  taken  out  by  retailers  of  sweets  or  made  wines 
under  The  Excise  Act,  6  6r.  4.  c.  8L,  for  which  \L  1j. 
and  \8.  additional  was  paid ;  but  he  had  not  obtained 
any  licence  of  justices  under  stat  9  6r.  4.  c.  61.     The 
appellant  was  in  the  habit  of  selling  and  sending  out 
by  retail  British  made  port,  sherry,  cowslip,  ^nger  and 
other  made  wines  in  quantities  less  than  a  cask  contain- 
ing 15  gallons,  and  sometimes  as  small  as  a  glass,  and 
of  allowing  the  same   to   be  consumed  on   the    said 
premises,  across  the  counter.     He  did  not  sell  foreign 
wines,  and  therefore  did  not  take  out  a  foreign  wine 
licence.     On  the  28th  of  July  1856,  the  appellant,  for 
the  sum  of  three  pence,  sold  a  glass  of  sweets  or  made 
wine  of  English  manufacture,  being  a  quantity  less  than 
a  quarter  of  a  pint,  to  be  then  drunk  and  consumed  on 
the  said  premises ;  and  the  same  then  was  drunk  and 
consumed  on  the  said  premises  of  the  appellant  by  the 
person  to  whom  it  was  sold  and  supplied.     For  this  act 
of  selling  the  appellant  was  summoned  and  convicted. 
By  Stat.  6  G.  4.  c.  37.  s.  2.,  <<  from  and  after  the  5th  day 
of  January  1826,  the  following  duties  of  excise  shall  be 
raised,  levied,  collected  and  paid :"  *^  For  and  upon  every 
100  gallons,  imperial  gallon  standard  measure,  of  liquor 
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which  shall  be  made  in  any  part  of  the  United  Kingdom  1857. 
of  Great  Britain  and  Ireland^  for  sale,  by  infusion,  fer-  xhe  Quier 
mentation  or  otherwise,  from  fruit  or  sugar,  or  from  fruit  L^^JgHiKi. 
and  sugar  mixed  with  any  other  ingredients  or  materials 
whatsoever,  commonly  called  sweets  or  made  wines,  to 
be  paid  by  the  maker  thereof,  the  sum  of  21  lO^."  On 
the  passing  of  stat  9  6r.  4.  c.  61.  the  above  statute  was 
unrepealed:  and,  by  stat  9  G.  4.  c.  61.  s.  18.,  a  penalty 
not  exceding  20/.,  and  not  less  than  Sl^  is  imposed  on 
every  person  who  shall  sell,  barter,  exchange,  or  for 
valuable  consideration  otherwise  dispose  of,  any  excise- 
able  liquor  by  retail,  to  be  drunk  or  consumed  in  his 
house  or  premises,  or  shall  permit  or  suffer  any  exciseable 
liquors  to  be  drunk  or  consumed  in  his  house  or  premises 
without  being  duly  licenced  so  to  do:  and,  by  the  inter- 
pretation clause  (sect.  37),  the  words  '^  'exciseable  liquor' 
shall  be  deemed  to  include  any  ale,  beer,  or  other  fer- 
mented malt  liquor,  sweets,  cyder,  perry,  wine,  or  other 
spirituous  liquor  which  now  is  or  hereafter  may  be 
charged  with  duty  either  by  customs  or  excise."  By 
The  Excise  Act,  4  &  5  /F.  4.  c.  77.  s.  9.,  "  all  the  duties 
and  drawbacks  of  excise  on  sweets  or  made  wines,"  *'  and 
all  duties  upon  licences  required  to  be  taken  out  by 
any  maker  of  sweets  or  made  wines"  are  repealed :  but 
it  is  provided,  by  sect  10,  ''that' nothing  herein  con- 
tained shall  extend  or  be  deemed  or  construed  to  extend 
to  repeal  or  affect  any  duty  on  licences  to  be  taken  out 
by  retailers  of  sweets  or  made  wines,**  "  but  all  such 
licences  shall  continue  to  be  taken  out  as  if  the  Act 
had  not  been  passed :"  and,  by  sect  11,  "every  person 
who  shall  sell  or  send  out  any  liquor  made  by  infusion, 
fermentation,  or  otherwise,  from  fruit  or  sugar,  or  from 
fruit  or  sugar  mixed  with  other  materials,  commonly 
called  sweets  or  made  wines,"  ''  in  any  less  quantity  than 
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1857.  in  a  whole  cask  containii^  15  gallonSy  shaH  be  deemed 
The  QuEEs  Aod  taken  to  be  a  retailer  of  sweets,  and  shall  take  oat 
Lancashire.  ^  Hcence  accordingly."  The  appelhint  contends  that 
sweets  or  made  wines  are  no  longer  exdseable  liquors 
within  the  meaning  of  stat.  9  6r.  4.  c  61. ;  that  the 
payment  for  a  licence  to  sell  sweets  onder  staL  6  G.  4. 
c  81.  cannot  be  said  to  make  the  liqaor  scdd  chaige- 
able  with  doty  within  the  meaning  of  staL  9  G.  4. 
c.  61.,  and  that  therefore  the  sale  of  the  glass  of  sweets 
or  made  wine  on  the  day  in  question  was  not  the  sale 
of  exciseable  liquor  in  respect  of  which  a  duty  of  excise 
was  then  and  there  by  law  chaiged.  The  respondents 
contend  that  sweets  and  made  wines,  when  retailed  in 
less  quantities  than  a  cask  of  fifteen  gallons,  shall  con- 
tinue liable  to  an  excise  duty  under  stat  6  G.  4.  c.  81., 
and  that  the  appellant  was  properly  convicted.  If  the 
Court  shall  be  of  opinion  that  sweets  or  made  wines  are 
not  exciseable  liquors  within  the  meaning  of  stat.  9  G.  4. 
c.  61.  the  conviction  is  to  be  quashed;  otherwise  it  is 
to  be  confirmed. 

Scotland^  in  support  of  the  conviction.  The  conviction 
is  founded  on  stat.  9  G.  4.  c.  61.,  by  sect.  18  of  which 
every  person  who  shall  sell  any  exciseable  liquor  by 
retail  to  be  drunk  or  consumed  in  his  house  or  premises, 
without  being  duly  licenced  so  to  do,  is  subject  to  a 
penalty ;  and,  by  sect.  37,  the  words  '^exciseable  liquor** 
shall  be  deemed  to  include  any  sweets,  wine,  &c.,  which 
now  is  or  hereafter  may  be  charged  with  duty  either  by 
customs  or  excise.  The  question  therefore  is,  whether 
the  wine  sold  by  the  appellant,  under  the  circumstances 
stated  in  the  case,  was,  at  the  time  of  such  sale,  excise- 
able  liquor  within  the  meaning  of  the  statute.  At 
the  time  of  the  passing  of  the  statute,  such  wine  was 
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clearly  exciseable  liquor,  because  at  that  time  stat.  1867. 
6  G.  4.  c.  37.,  by  which  an  excise  duty  is  imposed  The  Queen 
on  the  manufacture  of  sweet  wines,  and  stat.  6  G.  4. 
c.  81.,  by  sect.  2  of  which  an  excise  duty  is  imposed 
on  licences  to  retail  sweet  wines,  were  both  in  force 
as  to  such  wine.  But  at  the  time  of  the  sale  stat. 
4  &  5  ^.  4.  c.  77.  had  been  passed.  By  sect  9  of  that 
Act  all  the  duties  of  excise  on  sweets  or  made  wines, 
and  all  duties  upon  licences  required  to  be  taken  out  by 
*any  maker  of  sweets  or  made  wines,  are  repealed.  By 
sect  10,  however,  nothing  herein  contained  shall  extend 
to  repeal  or  affect  any  duty  on  licences  to  be  taken  out 
by  retailers  of  sweets  or  made  wines;  but  all  such 
licences  shall  continue  to  be  taken  out ;  and,  by  sect  11, 
any  person  who  shall  sell  any  liquor  commonly  called 
sweets  or  made  wines  in  any  less  quantity  than  in  a 
whole  cask  containing  15  gallons  shall  be  deemed  and 
taken  to  be  a  retailer  of  sweets,  and  shall  take  out  a 
licence  accordingly.  The  appellant  therefore,  in  selling 
the  wine  as  stated,  was  selling  a  liquor  for  which,  as  so 
sold,  he  was  liable  to  pay  an  excise  duty,  and  which 
was  therefore  an  exciseable  liquor.  The  intention  of 
stat  4  &  5  ^  4.  <;.  77.  clearly  is  to  leave  retailers  of 
made  wines  in  the  same  position  as  they  were  in  before 
the  passing  of  the  Act.  If  stat.  9  6r.  4.  c.  61.  is  not 
applicable  to  the  sale  of  made  wines  under  the  circum- 
stances stated  in  the  case,  there  is  no  police  or  other 
regulation  applicable  to  such  sales,  although  the  sale 
of  beer,  cyder  and  perry  is  subject  to  very  stringent 
supervision ;  for  stat.  11  6r.  4  &  1  ^.  4.  c.  64.  and  stat 
3  &  4  Vict  c.  61.,  by  which  the  sale  of  the  latter  liquors 
is  regulated,  are  not  applicable  to  the  sale  of  made  wines, 
which  are  expressly  excluded  from  them  by  sect.  2  of 
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1857.  the  former  and  by  sect  10  of  the  ktter  Act  In  stats. 
The  QoBKH  6  &  7  »^.  4.  c.  72.  (Schedule),  6  &  6  Fict  c  25. 
LjuicIbbieb.   (Schedule)  and  17  &  18  Ffct  c.  27.  (Schedule)  the 

Legblature  has  assumed  that  sweets  and  made  wmes  in 

England  are  still  exciseable  liqucxs. 

J.  W.  Huddkiton,  contrJL  The  convicdcm  is  for  sell- 
ing by  retail  sweets  or  made  wines  without  being  duly 
licenced  so  to  do.  The  case  states  that  the  appellant  had 
an  excise  licence  in  the  ordinary  form,  but  that  he  had 
not  a  licence  of  justices  under  stat.  9  6r.  4.  c  61.  The 
question  is,  whether  a  conviction  under  that  Act  can  be 
legally  founded  upon  such  circumstances.  Tliis  depends 
upon  whether  sweets  or  made  wines  are  now  exciseable 
liquor  within  the  meaning  of  sect  18  of  that  Act  as 
interpreted  by  sect  37.  They  are  not  so,  if  they  are 
not  now  charged  with  duty  either  by  custom  or  excise. 
They  were  charged  with  an  excise  duty  by  stat  6  G.  4. 
c.  37.  s.  2. ;  and  that  was  the  only  statute  by  which  they 
were  charged  with  duty.  The  duty  charged  by  stat 
6  6r.  4.  c.  81.  was  not  a  duty  charged  upon  the  liquor,  but 
upon  an  excise  licence  to  be  taken  out  by  every  maker 
and  every  retailer  of  such  liquor.  By  stat  4  &  5  fF.  4. 
c.  77.  s.  9.  the  duty  charged  on  sweets  or  made  wines 
by  stat.  6  G,  4.  c.  37.  is  repealed.  It  follows,  from  that 
enactment  alone,  that  sweets  and  made  wines  are  no 
longer  charged  with  duty,  and  are  therefore  no  longer 
exciseable  liquor  within  stat  9  6r.  4.  c.  61.  «•  18.,  asinter- 
preted  by  sect  37.  This  result  is  not  aflected  by  the 
further  enactment,  in  stat  4  &  5  ^.  4.  c.  77.  s.  9.,  that 
the  duty  on  the  excise  licence  to  be  taken  out  by  the 
maker  of  sweets  and  made  wines  under  stat.  6  6r.  4.  c.  81. 
is   also   re{>ealed,  nor  by  the  enactments  in  sects.   10 
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and  11 9  that  the  duty  on  licences  to  be  taken  out  by  1857. 
retailers  of  sweets  or  made  wines  is  to  be  retained,  and  The  Queen 
that  such  licences  shall  continue  to  be  taken  out:  those 
enactments  refer  to  the  excise  licence  under  stat.  6  G.  4. 
c.  81.  The  fact  remains  that  the  liquors  called  sweets 
or  made  wines  are  no  longer  charged  with  an  excise 
duty,  and  are  no  longer  exciseable  liquors. 

Scotland  was  heard  in  reply. 

Lord  Campbell  C.  J.  The  only  question  submitted 
to  the  Court  is,  whether  sweets  or  made  wines  are  ex- 
ciseable liquors  within  the  meaning  of  sect.  18  of  9  6r.  4. 
^•61.  K  they  are,  the  conviction  is  to  stand;  if  they 
are  not,  it  is  to  be  quashed.  In  my  opinion  they  are 
not  exciseable  liquors  within  the  meaning  of  that  statute, 
lliey  are  not  exciseable  liquors  unless  they  are  liable, 
as  liquor,  to  pay  an  excise  duty.  They  were  formerly 
liable  to  such  a  duty ;  but  now  they  are  not  That  duty 
is  repealed  by  stat.  4  &  5  TT.  4.  c.  77.  Sweets  and 
made  wines  are  now  no  more  exciseable  liquors  than  is 
water. 

Coleridge  J.  But  for  the  £u;t  that  my  brother  ErU 
diifers  from  the  rest  of  the  Court,  I  should  have  said 
there  was  no  difficulty  in  the  case.  The  clause  to  be 
interpreted  is  a  penal  clause,  and  to  be  construed 
according  to  the  ordinary  applicable  rule.  The  question 
is,  whether  sweets  or  made  wines  are  now  exciseable 
liquors  within  the  meaning  of  that  clause.  It  is  not 
disputed  that  they  were  so  when  stat.  9  6r.  4.  c.  61.  was 
passed ;  but  the  question  is  whether  they  are  so  now 
since  the  passing  of  stat.  4  &  5  7F.  4.  c.  77.     By  the 
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1867.  interpretation  clause  in  stat  9  O.  4.  c.  61.  the  phrase 
The  QuEEiT  "  exciseable  liquor*'  is  made  expansive  according  to  the 
LawcLhirb.  ci'^unMtances  which  may  arise  in  the  future.  In  stat. 
4  &  5  IF.  4.  c.  77.  there  is  a  distinction  carefully  made 
in  sects.  9  and  10  between  a  duty  on  the  liquors  and 
on  the  licences  to  sell  them.  By  sect.  9,  those  which 
were  before  exciseable  liquors  are  made  to  be  so  no 
longer;  but  by  sect.  10  it  is  declared  that,  although 
the  liquors  are  no  longer  exciseable  liquors,  no  person 
shall  sell  them  by  retail  without  taking  out  the  same 
licence  as  before.  That  seems  to  me  to  shew  distinctly 
that  the  liquors  in  question  are  no  longer  exciseable 
liquors:  and,  if  so,  I  am  clearly  of  opinion  that  sect  18 
of  stat  9  6r.  4.  c.  61.  is  not  applicable. 

Erle  J.  In  my  opinion,  reading  stat  4  &  5  fF.  4. 
e.  77.  with  stat  9  6r.  4.  c  61.,  the  liquors  in  question 
are,  for  the  purposes  of  this  case,  still  exciseable  liquors. 
If  stat  4  &  5  W.  4.  e.  77.  had  not  been  passed,  this 
person  would  have  been  clearly  liable  to  the  penalty 
which  has  been  imposed  on  him  by  the  conviction.  It 
is  true  that,  by  stat  4  &  5  ^.  4.  c.  77.,  in  one  sense 
sweet  wines  arc  no  longer  exciseable  liquors ;  but,  as  to 
persons  selling  them  by  retail  to  be  consumed  on  their 
premises,  they  are  left  in  the  same  state  as  they  were 
under  stat.  9  G.  4.  c.  61.  If  stat  4  &  5  fV.  4.  e.  77. 
had  not  been  passed,  the  appellant  could  not  lawfully 
have  sold  sweet  wines  on  bis  premises  by  retail  without 
a  licence ;  he  has  now  so  sold  them,  and  says  he  may 
lawfully  do  so.  But  by  the  express  words  of  the  statute, 
and  for  reasons  which  seem  to  me  most  important,  the 
statute  enacts  that  he  may  not  do  so,  and  that,  if  he  do, 
he  shall  be  liable  to  the  same  penalty  as  before.     There- 
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fore  it  seems  to  me  that  sweet  wines  are,  upon  the  true        1867. 
exposition  of  the  latter  statute,  still  to  be  considered  as    ^1,^  Qdekm 
exciseable  liquors  within  the  meaning  of  the   former   laj,cashi 
statute  as  to  all  persons  who  sell  them  by  retail  to  be 
consumed  on  their  premises. 

Crompton  J.  I  cannot  see  that  that  part  of  the  con- 
viction is  made  out  in  fact  which  alleges  that  the  said  wine 
is  "  an  exciseable  liquor,  in  respect  of  which  a  duty  of 
excise  was  then  and  there  by  law  charged"  Throughout 
the  Acts  there  are  two  different  duties  imposed,  one  on 
certain  liquors,  and  another  on  the  licences  to  sell  them. 
In  the  first  Act  (6  G.  4.  c.  37.)  a  duty  of  excise  was 
imposed  on  the  liquors,  which  thereby  became  exciseable 
liquors.  In  the  same  year,  by  stat.  6  G.  4.  c.  81.,  another 
duty  was  imposed  on  another  thing,  though  relating  to 
the  same  liquors,  which  duty  was  a  duty  upon  the 
licences  to  sell  the  liquors,  which  licences  were  to  be 
granted  by  the  excise.  By  stat.  9  6r.  4.  c.  61.  another 
licence  was  to  be  taken  out,  namely,  a  licence  to  be 
granted  by  justices  to  any  person  keeping  or  about  to 
keep  inns  &c.  to  sell  exciseable  liquors  by  retail  to  be 
drunk  or  consumed  on  the  premises.  By  stat  4  &  5 
W.  4.  c.  77.  the  duty  on  the  liquors  in  question  is 
repealed,  but  the  necessity  of  taking  out  the  excise 
licence  mentioned  in  6  G.  4.  c.  81.  is  preserved,  and 
so  is  the  duty  on  such  licence.  The  licence  to  be 
granted  by  justices  is  not  mentioned:  and  I  should 
suppose  designedly  so ;  because  such  licence  is  no  longer 
necessary  or  applicable,  the  liquors  in  question  being 
no  longer  exciseable  liquors.  If  sects.  10  and  11  be 
confined  to  excise  licences,  the  whole  Act  is  sensible. 
If  1  had  agreed  with  my  brother  Erie  as  to  his  view  of 
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1857.        ^6  present  state  of  the  law,  I  should  have  thought  this 
The  QuEE5    conviction  wrong  in  form ;  that  a  new  form  was  neces- 
sary, or  that  there  should  have  been  an  indictment.     I 
am  of  opinion  that  the  conviction  cannot  be  supported* 

Conviction  quashed  (d). 

(a)  Reported  by  W,  B.  BnU  Eiq. 


Lahoashirx. 


wedntMdatf,  Tho  QuBEN  aqainst  William  Bakewell. 

By  sUL  4  &  5     nASHLEV,  in  last  Term,  obtained  a  rule  calling 

ft,  4.  e.  85.        .mT^  , 

«.  2.  every  upon  the  prosecutors  to  shew  cause  why  the  con- 

1^^  a  H-  *  viction  and  order  of  Sessions  confirming  the  same,  which 

beeror  cider  ^^  ^^^  brought  up  by  Certiorari,  should  not  be  quashed. 

droS^l  A^  From  the  affidavits  filed  upon  the  motion  for  the  cer- 

premises  mast  tiorari  it  appeared  that  the  conviction  was  before  three 

annoallj  de-  *^^ 

posit  with  the    justices  of  the  county  of  Stafford  against  the  defendant: 

excise  a  cer* 

tificateof  good  For  that  he  did  sign  a  certificate  in  writing,  required  by 

character, 

signed  by  six  one  Daniel  Craddock  to  obtain  a  licence  for  the  sale  of 

By  sect.  8  a  beer  to  be  consumed  in  the  house  of  the  said  Z>.  C,  in 

p^^u^n"*  pursuance  of  the  statute  {^  &  5  fF.  4.  e.  85.  s.  2.), 

simiinary  con-  ^^^  jjj  jj^  ^^^  jjy  g^^jj  certificate  certify,  as  true,  that 

▼iction  on  any  -^  j »  » 

person  who       (j^^  g^i  J  J9.  c.  was  a  person  of  good  character,  he  well 

shall  in  such  *^  ° 

certificate         knowing  that  the  said  D.  C.  was  not  a  person  of  good 

certify  any 

matter  as  true, 

knowing  the  same  to  be  false.     Other  sections  of  the  statute  impose  a  duty  on  excise 

licences  for  selling  beer  &c.,  and  relate  to  the  rerenue  of  excise.     By  stat.  1 1  &  12  Fiet. 

e,  43.  g.  17.  summary  couTictions  may  be  drawn  up  in  a  short  form  |^Ten  in  the  ichedale. 

But,  by  sect.  35,  **  nothing  in  the  Act  shall  extend  to  any  proceedings  under  or  by  ▼irtoe 

of  any  of  the  statutes  relating  to  Her  Majesty's  revenue  of  excise.** 

Upon  a  rule  to  qnash  a  conviction  under  sect.  8  of  stat.  4  &  5  W.  4,  e.  85.  for  an  offence 
against  sect.  2,  which  was  drawn  up  in  the  form  given  in  the  schedule  as  authorised  by 
sect  17  of  sut.  11  &  12  Ftd.  c.  43. : 

Held,  that  the  conviction,  which  was  for  an  offence  against  a  police  regulation  in  sect.  % 
was  sufficient,  although  there  were  in  the  statute  other  sections  relating  to  the  revenoe  of 
excise.    The  word  **  statutes**  in  sect.  35  is  to  be  read  as  if  it  were  **  enactments." 
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character;  and  adjudging  the  defendant  to  pay  the  miti-  1857. 
gated  penalty  of  2/.,  one  moiety  to  the  prosecutor  and  xbo  Qvekn 
the  remainder  to  the  treasurer  of  the  county,  to  be 
applied  by  him  according  to  law,  and  also  to  the  prose- 
cutor the  sum  of  I2s.  6d.  for  costs;  and,  if  the  said 
several  sums  should  not  be  paid  on  &c.,  the  same  to  be 
levied  by  distress,  and,  in  default  of  a  sufficient  distress, 
the  said  fV.  B.  to  be  imprisoned  for  one  month,  unless 
the  said  sums  and  all  costs  &c.  should  be  sooner  paid. 
This  conviction  had  been  confirmed  upon  appeal  by  the 
Sessions,  with  costs.  The  defendant's  points  for  argu- 
ment were,  that  the  conviction  was  'bad  on  the  face  of  it, 
as  shewing  that  the  justices  had  no  jurisdiction ;  that, 
if  it  was  made  under  any  statute,  such  statute  related 
to  Her  Majesty's  revenue  of  excise,  and  therefore  that 
Stat  11  &  12  Vict.  c.  43.  had  no  application;  that  the 
conviction  was  defective  ii}  not  setting  out  the  evidence 
on  which  it  proceeded;  and  that  the  justices  had  no 
jurisdiction  to  adjudge  the  defendant  to  pay  the  costs. 
The  chief  point  in  support  of  the  conviction  was  that 
it  was  good  under  stats.  11  6r.  4  &  1  ^  4.  c.  64., 
4  &  5  ^.  4.  c.  85.  and  3  &  4  VicU  c.  61.,  or  under  those 
statutes  combined  with  stat  11  &  12  Vict.  c.  43. 

J.  E,  Dams  and  Scotland  now  shewed  cause.  The 
conviction  is  in  the  form  (I.  1.)  given  in  the  schedule 
to  Stat  11  &  12  VicL  c.  43.,  and  referred  to  by  sect.  17. 
The  costs  are  allowed  by  virtue  of  sect  18.  If  that 
statute  is  applicable,  there  can  be  no  doubt  that  the 
conviction  is  sufficient.  It  is  true  that,  by  sect  35, 
'^  nothing  in  this  Act  shall  extend  or  be  construed 
to  extend "  '^  to  any  information  or  complaint  or 
other  proceeding   under  or  by  virtue  of  any  of  the 

VOL.  vn.  3  I  E.  &  B. 
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1857.  statutes  relating  to  Her  Majesty's  revenue  of  excise  or 
Tbc  Queen  customs."  The  question  therefore  is,  whether  the  com- 
Bakbwell.  pl^^o^  which  was  under  stat  4  &  5  R^.  4.  c.  86.  s.  8., 
was  a  complaint  under  or  by  virtue  of  any  statute 
relating  to  the  revenue  of  excise  within  the  meaning 
of  that  section.  The  complaint  was  for  making  a  fiedse 
statement  in  a  certificate  under  stat.  4  &  5  ^  4.  c.  85. 
s.  2. :  and|  although  there  are  undoubtedly  sections  in 
that  Act  which  do  relate  to  revenue  of  excise,  yet 
sect.  2  is  entirely  a  police  regulation.  The  Act  is 
partly  a  Police  Act,  though  partly  an  Excise  Act.  It 
professes  in  the  recital  to  remedy  evils  which  had  arisen 
under  stat  11  (7.  4  &  1  fF.  4.  c.  64.,  which  is  purely  a 
Police  Act  for  the  regulation  of  the  sale  of  beer  and 
cider.  The  licence,  in  order  to  obtain  which  the  cer- 
tificate in  question  was  given,  is  similar  to  that  required 
by  stat.  9  6r.  4.  c.  61.  s.  1.,  which  is  another  pure  Police 
Act  with  regard  to  the  sale  of  liquors.  The  regulations 
are  so  far  firom  being  revenue  regulations  that  they  injure 
the  revenue  by  interfering  with  a  free  sale  of  liquors. 
The  Legislature,  in  the  Act  itself  (4  &  5  fF.  4.  c.  85. 
s.  16.),  recognizes  a  distinction  between  the  enactments 
in  it  which  refer  to  revenue  and  those  which  refer 
to  police  ;  for  it  enacts  that,  if  any  person  licenced 
under  it  to  sell  beer  or  cider  shall  permit  or  suffer  any 
wine  or  spirits  &c.  to  be  drunk  or  consumed  in  his  house, 
*'  such  person  shall,  aver  and  above  any  excise  penalty  or 
penalties  to  which  he  may  be  subject,  forfeit  20/.,  to  be 
recovered,^  &c.,  "  in  the  same  manner  as  other  penalties 
(not  being  excise  penalties)  are  by  the  Act  to  be  recovered." 
The  same  distinction  is  taken  between  different  enact- 
ments in  one  Act,  in  stat.  3  &  4  Vict  c.  61.  «.  16.  In 
Bateman's  Laws  of  JExcise,  p.  401,  note  {z\  it  is  stated. 
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in  the  note,  that  stats.  II  G.  4:  &  I  fV.  4.  e.  64.,  4  &  5  1957. 

fK  4.  c.  86.  and  3  &  4  Fict.  c.  61.  are  partly  Excise  x^e  quuh 
Acts  and  partly  regulations  of  police. 


Bakxwxll. 


Pashkyf  contra.  The  case  is  clearly  within  the  words 
of  Stat.  11  &  12  VicL  c.  43.  «.  35.  It  is  admitted  that 
there  are  in  stat.  4  &  5  7F.  4.  c.  85.  enactments  relating 
to  the  revenue  of  excise ;  and  it  follows  that  it  is  a 
statute  relating  to  that  revenue.  The  words  are  clear. 
If  the  Legislature  has  omitted  the  particular  case,  there 
is  no  remedy.     Quod  voluit,  non  dixit 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
conviction  is  properly  drawn  in  the  form  given  by  stat. 
1 1  &  12  VicL  c.  43.  The  statute  undoubtedly  contuns 
in  sect.  35  an  exception,  that  it  shall  not  extend  to  any 
proceedings  under  or  by  virtue  of  any  statutes  relating  to 
Her  Majesty's  revenue  of  excise.  But  I  am  of  opinion 
that  this  conviction  does  not  proceed  upon  any  statute 
relating  to  the  revenue  of  excise  within  the  meaning 
of  the  exception.  I  read  the  word  *' statute,^  in  the 
section,  as  if  it  were  written  **  enactment"  The  word 
^^  statute  "  has  several  meanings.  It  may  mean  what  is 
popularly  called  an  Act  of  Parliament,  or  a  code  such 
as  the  stat  of  West  1,  or  all  the  Acts  passed  in  one 
Session,  which  was  the  original  meaning  of  the  word. 
But  the  question  is,  what  is  the  meaning  of  it  in  sect  35 
of  stat  11  &  12  VicL  c.  43.  I  think  it  means  that. the 
form  given  by  the  Act  shall  not  be  used  where  the 
complaint  is  one  relating  to  the  revenue  of  excise.  The 
conviction  proceeds  on  stat  4  &  5  ^  4.  c.  85.  8.  8., 
which,  as  referred  to  sect  2,  does  not  in  any  way  relate 
to  revenue  objects,  but  to  an  offence  wholly  irrespective 
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1857. 


The  Queen  against  John  Cridland  and  others.  •/««  3d  and 

6th. 

PASHLEYy  in  last  Easter  Term,  obtained  a  rule  AeonTiction 
under  stat. 

calling  upon  the  prosecutors  and   the  convicting  i  &  2  ^.  4. 
justices  to  shew  cause  why  the  conviction,  which  had  been  ^^  g^*, 
brought  up  by  certiorari,  should  not  be  quashed,  on  the  ^  43  ^  ^' 
grounds  that  the  conviction  was  bad  on  the  face  of  it,  Sf^^^j^for 
for  not  disclosing  any  offence,  or  shewing  any  jurisdic-  t^^P^  "» 
tion  either  to  convict  or  to  order  any  such  imprisonment  g>™e«  con- 

tabed  an  order 

as  is  ordered  by  the  conviction,  and  that  the  justices  that, «« if  the 

said  sererel 

had  refused  to  hear  evidence  that  the  defendants  were  sams**  (being 

licenced  by  the  real  owner  of  the  land  to  kill  game  on  and  costs  of 

the  land  in  the  conviction  mentioned.     In  the  aflSdavits  beforeawarded 

filed  in  support  of  the  rule  it  was  alleged   that    the  ^^lefeLdf 

defendant  and  four  others  were  shootini;  ffame,  on  the  «»f>**^not 

13th  of  October  1856,  on  the  Sivinfen  estates,  by  invita-  oefon  the 

^  '     J  \Oth  November 

tion  of  Thomas  Bacon :  that  the  defendant,  on  the  II th  instant,  we 

adjudge  each 

of  November^  was  served  with  a  summons,  for  that  he,  in  of  them  the 
company  with  four  others,  within  three  months  then  last  the  defendants) 

'*  to  be  im- 
prisoned*' "  for 
the  space  of  one  month,  unless  the  said  several  sums  and  the  costs  and  charges  of  couTeying 
each  of  them,  the  said  **  (names  of  the  defendants),  **  so  making  default,  to  Uie  said  common 
gaol,  shall  be  sooner  paid.*' 

By  Stat.  1  &  2  W.k.  c,  32.  i .  30.  it  is  provided  **  that  any  person  charged  with  any  such 
trespass  shall  be  at  liberty  to  prove,  by  way  of  defence,  any  matter  which  would  have  been 
a  defence  to  an  action  at  law  (or  such  trespass.** 

At  the  hearing  before  the  justices,  a  honk  fide  claim  of  title  to  the  land  was  set  up  on 
behalf  of  the  defendants ;  but  no  evidence  was  offered  of  the  actual  existence  of  any  dispute, 
or  of  any  title  in  the  person  under  whom  the  defendants  claimed. 

Held,  that  the  conviction  was  bad ;  for  that  it  adjudicated  each  defendant  to  be  imprisoned 
for  one  month,  unless  the  costs  and  charges  of  conveying  all  to  gaol  should  be  sooner  paid, 
and  it  was  not  in  the  form  authorized  by  stat  11  &  1 2  Viet.  e.  43.  s.  1 7.,  or  to  the  like  effect. 

Sembk :  that  the  jurisdiction  to  convict  summarilv  was  ousted ;  that  the  general  rule  is 
that,  in  case  of  summary  convictions,  justices  have  jurisdiction  to  determine  whether  the  claim 
to  title  to  real  property  Is  set  up  bona  fide ;  but,  if  it  is  bona  fide  set  up,  they  have  no  juris« 
diction  to  proceed  further  in  the  matter :  that  the  proviso  in  stat.  1  &  2  JT.  4.  c.  32.  «.  30. 
does  not  ffive  justices  jurisdiction,  upon  a  charge  of  trespius  in  porauit  of  game,  to  determine 
a  claim  of  title  to  land  against  the  wish  of  the  defendants. 
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abaoJonecL  The  aflbhmts  then  ael  oot  the  coorictioQ 
ai  foilowf :  ^  Count j  of  Siafford  to  wit.  Be  it  remeni- 
bered  that,  on  the  3d  day  of  Naoember,  a.  tk  1856,  at 
the  GuildhaU,  in  the  citj  of  IMekfiM,  John  Cridhnul, 
John  DannitUrf  WUUam  WhUtom  and  JcmaUum  Samden 
are  convicted  before  the  ondersigned,  two  of  the  justices* 
&a,  **^ot  that  the  J,  the  said**  J.  C.  &c.,  ''on  the  1 3th 
day  of  October  last,  at  the  parish**  &c.,  ''did  onlawfolly 
commit  a  certain  trespass  by  entering  and  beii^  in  the 
(lay  time  of  the  same  day,  upon  a  certain  piece  of  land, 
called  Smnfen  fFood,  in  the  possession  and  occupation 
of  Patience  Swinfen^  there  in  search  and  pursuit  of  game, 
there  without  the  licence  or  consent  of  the  owner  of  the 
land  so  trespassed  upon,  or  of  any  person  having  the 
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right  of  killing  the  game  upon  such  land,  or  of  any        1857. 

other  person  having  any  right  to  authorize  the  said  John    Tbc  Queen 

Cridland,**  &c.  **  to  enter  or  be  upon  the  said  land  for  the 

purpose  aforesaid,  contrary  to  the  statute^  &c. :  ^*  And 

we  adjudge  each  of  them,  the  said  John  Cridland,  John 

Bannister^  WUUam  WhiUon  and  Jonathan  Sanders^  for 

their  said  offence,  to  forfeit  and  pay  the  sum  of  2/.  each, 

to  be  paid  and  applied  according  to  law,  and  also  to  pay 

the  prosecutor,  namely  Robert  Lester^  &c.,  "  the  sum  of 

four  shillings  and  one  penny  halfiienny,  each,  for  his 

costs  in  this  behalf;  and,  if  the  said  several  sums  be  not 

paid  on  or  before  the  10th  day  of  November  instant, 

we  adjudge  each  of  them,  the  said  J.  C,  J.  B.^  W.  W. 

and  J.  S.f  so  making  default,  to  be  imprisoned  in  the 

common  gaol  of  Stafford*"  &c  **for  the  space  of  one 

month,  unless  the  said  several  sums  and  the  costs  and 

charges  of  conveying  each  of  them,  the  said  J.  C!*  &c., 

so  making  default,  to  the  said  common  gaol,  shall  be 

sooner  paid.  Given  under  our  hands"  &c.  The  affidavits 

further  alleged  that,  upon  a  similar  summons  against 

another  person,  named  Meanley^  as  being  a  party  to  the 

same  alleged  trespass  of  the  1 3th  of  October,  and  which 

was  heard   before   the   same  justices  on   the   12th  of 

November,  the  attorney  for  the  defendant  produced  an 

office  copy  of  a  rule  of  Court  in  an  action  of  Patience 

Swinfen  v.   Frederick  Hay   Swinfen,   by    which,    after 

reciting  that  a  cause  was  pending,  it  was  ordered,  by 

the   consent  of  the   parties,  that  the  jury  should   be 

discharged,  upon   the   terms,  among   others,  that   the 

Swinfen   estates  should  be   conveyed  by   the   plaintiff 

to  the  defendant  as  from  the  29th  of  September  1855, 

and  a  writing,  proved  to  be  by  Frederick  Hay  Swinfen, 

in   the   following   terms:    '*  September  29th,   1856.     I 

authorize  Mr.  Bacon,  or  any  of  his  friends,  to  shoot 
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1857.       orer  my  estate  at  Swmfem  until  I  make  iiirther  amnge- 
TbeQcEnr    meots  relatire  to  the  shooting  ;**  and  that  the  defendant 
CuoLuTD     ^^  ''^^^  inrited  by  Bacon  to  shoot  by  Tiitne  (rf*  the 
said  authority ;   whereupon  the  justices  disnussed  the 
information,  on   the  ground  that,  as  the  title  to  the 
Swinfen  estate  was  bon&  fide  in  dispute,  they  had  no 
jurisdiction.'    The  aflMaTits  then  stated  that  the  above 
order  had  been  made  by  the  consent  cS  counsel  at  the 
trial  of  the  cause,  but  that  Patiaux  Swmfen  afkerwards 
and  still  contested  its  yalidity ;  and  that  the  dechuants 
belicYed  that  Frederick  Hay  Swmfen  was  l^ally  entitled 
to   the  Swmfen  estates,  and  that  the  prosecution   in 
question  was  really  instituted  by  Patience  Swmfen.     Tlie 
affidavits  in  answer  stated  that,  on  the  hearing  of  the 
summons  on  the  5ih  of  November,  the  attcnney  for  the 
defendants  applied  for  an  adjournment  in   order   to 
enable  him  to  communicate  with  the  London  attorneys 
of  Frederick  Hay  Swinfen,  and  on  the  ground  that  the 
defendants  had  not  had  reasonable  notice,  and  that  the 
proceeding  was  part  of  a  larger  system  of  litigation 
respecting  the  Swinfen  estate :  that  the  application  was 
opposed;  and  that  the  justices  decided  that  the  case 
should  proceed,  stating  that  the  case  before  them  was 
easy,  and  that  they  had  nothing  to  do  with  litigation 
elsewhere :  that  the  said  attorney  did  not  specify  any 
evidence  which  he  intended  to  bring  forward,  but  said, 
generally,  that,  if  an    adjournment  were  granted,  be 
should    be   able    to  produce  such  evidence  as,  in  his 
opinion,  would  entitle  the  defendants  to  a  verdict :  that 
the  evidence  for  the  prosecution  was  then  given :  that 
the  attorney  for  the  defendants  addressed  the  Bench  on 
behalf  of  his  clients,  but  did  not  call  any  witness  or 
give  any  evidence:  and  that  it  was  not  true  that  he 
proposed  to  prove  that  the  land  was  not  in  the  posses- 
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sion  of  Patience  Swinfen^  and  that  the  defendants  were        1857. 
not  guihy  of  trespass,  and  that  the  justices  refused  to  "rpjjg  qubbh 
hear  such  evidence;  nor  was  it  true  that  the  attorney     cmJ^yu 
for  the  defendants   proposed   to   put  in   evidence  the 
authority   in  writing  from  F,  H,  Swinfen,  mentioned 
in  the  affidavits  in  support  of  the  rule ;  but  that  be  did 
hand  such  writing  to  the  justices,  who  said  that  it  could 
not  be  read  or  taken  as  evidence  until  proved,  whereupon 
he  did  not  propose  or  attempt  to  prove  it,  but  said  he 
thought  an   advocate   ought  to  be  believed  when  he 
stated,  as  he  had  done,  that  he  could  produce  evidence. 

C.  R,  Kennedy  and  J.  Gray  now  shewed  cause.  By 
Stat  I  &  2  fFI  4.  c.  32.  s.  30.,  "  If  any  person  whatsoever 
shall  commit  any  trespass  by  entering  or  being,  in  the  day 
time,  upon  any  land  in  search  or  pursuit  of  game,"*  &c., 
*^such  persons  shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum  of  money,  not 
exceeding  2iL,  as  to  the  justice  shall  seem  meet,  together 
with  the  costs  of  the  conviction  ;  and  that  if  any  persons 
to  the  number  of  five  or  more  together,  shall  commit 
any  trespass,  by  entering  or  being,  in  the  day  time,  upon 
any  land  in  search  or  pursuit  of  game,"  &c.,  "  each  of 
such  persons  shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum  of  money,  not 
exceeding  5iL,  as  to  the  said  justice  shall  seem  meet, 
together  with  the  costs  of  the  conviction :  Provided 
always,  that  any  person  charged  with  any  such  trespass 
shall  be  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action 
at  law  for  such  trespass.*'  By  sect.  45  the  certiorari  is 
taken  away  in  case  of  any  summary  conviction  under 
the  Act.     By  stat.  II  &  12  Vict  c.  43.  s.  17.  justices 
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1857.  m&y  draw  up  their  convictions  and  orders  in  forms 
The  Queen  g'ven  in  schedules  to  the  Act  By  sect  23,  in  all  cases 
Cridland.  ^^®r®  ^^^  statute,  by  virtue  of  which  a  conviction  for 
a  penalty  &c.  is  made,  makes  no  provision  for  levying 
the  penalty  by  distress,  but  directs  imprisonment  for 
a  certain  time  unless  such  penalty  be  sooner  paid,  in 
every  such  case,  if  the  defendant  do  not  pay  &c,  it 
shall  be  lawful  for  the  justice  &c.  to  issue  his  warrant 
of  commitment  (O.  1.  2.)  under  his  hand  &c.,  requiring 
the  constable  &c.  to  take  and  convey  such  defendant 
to  the  common  gaol  &c.,  and  there  to  imprison  him 
for  such  time  as  the  statute  on  which  such  conviction 
&c.  is  founded  shall  direct,  unless  the  sum  or  sums 
adjudged  to  be  paid,  and  also  the  costs  and  charges 
of  taking  and  conveying  the  defendant  to  prison*  if  such 
justice  shall  think  fit  so  to  order,  shall  be  sooner  paid. 
By  sect  28,  in  all  cases  in  which  any  person  shall  be 
imprisoned  as  aforesaid  for  non-payment  of  any  penalty 
or  other  sum,  he  may  pay  or  cause  to  be  paid  to  the 
keeper  of  the  prison  &c.  the  sum  in  the  warrant  of 
commitment  mentioned,  together  with  the  amount  of 
the  costs,  charges  and  expcnces,  if  any,  therein  also 
mentioned,  and  the  said  keeper  shall  receive  the  same, 
and  shall  thereupon  discharge  such  person,  if  he  be  in 
his  custody  for  no  other  matter.  By  sect  32,  "  the 
several  forms  in  the  schedule,"  "  or  forms  to  the  like  effect, 
shall  be  deemed  good,  valid,  and  sufficient  in  law.*'  The 
conviction  in  the  present  case  was  made  under  the  first 
clause  of  sect.  30  of  sUt  I  &  2  fF.  A.  c.  32.,  imposing 
a  penalty  and  costs:  and  there  is  inserted  in  it,  or  made 
part  of  it,  the  order  under  sect  23  of  stat  11  &  12  Vict 
c.  43.  for  the  payment  of  the  costs  of  conveying  the 
defendants  to  gaol  in  default  of  payment  of  the  penalty 
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and  costs:  and  the  conviction  is  in  one  of  the  forms        1857. 

authorized  by  sect.  17  of  the  latter  statute.     If  that  be  xhe  Quekh 

sOy  the  conviction  is  good  upon  the  face  of  it  by  virtue  ^     ^* 
of  sect  32 ;   Regina  v.  Hyde  (a).     It  will  be  argued 

{JanuoTff  21  sty 
(a)  Regina  agednH  John  Hyde.  1852.1 

jET.  BA  WKINS,  in  Hilary  Tenn  1852,  had  obtained  a  rule  calling  upon  A  conyiction 

the  prosecutora  to  shew  cause  why  the  couTiction,  and  an  order  of  Sessions  ^^^  killing  a 

confirming  it,  which  had  been  brought  up  by  certiorari,  should  not  be  ^^       to  sect  3 

severally  quashed :  on  the  grounds  that  the  couTiction  did  not  disclose  any  of  stat.  1  &  2 

jurisdiction  in  the  justices  to  make  it ;  that  the  adjudication  was  defectire ;  ^  ^'  5'  ^^'' 

that  it  did  not  duly  adjudge  to  whom  the  penalty  was  to  be  paid  ;  and  f^^j^  f  i^n  in 

that  the  offender  could  not  tell  how  to  absolve  himself  from  the  imprison-  Schedule  (1.2.) 

ment  adjudged.     The  conviction  was  in  the  following  terms.  Ftrf       4.1 

*<  Kent,  to  wit**    *<  That,  on  '*  &e.,  «  at "  &&,  John  Hyde  **  is  convicted  adjudged  the 

before  the  undersigned,  two **  justices  Ac,  *•  for  that  he"  "  did  between  offender  to 

the  Ist  day  of  February  last  past  and  the  1st  day  October  last  past,  to  wit  ^  penalty  **to 

on**  &c.,  ''at**  &c.,  ^kill  one  pheasant,  contrary  to  the  statute  in  such  be  paid  and 

case  made  and  provided.     And  we  adjudge  the  said  John  Hyde,  for  his   fPplied  accord. 

.,     -.  -    •.         .  .  *  .  .         .,       ,         ...    ingtolaw." 

said  offence,  to  forfeit  and  pay  the  sum  of  5s.,  to  be  paid  and  applied    gy  g^^^  37  ^f 

according  to  law  ;  and  also  to  pay  to  George  IWimt,  who  prosecuteth  in   stat.  1  &  2 

IP  4    e   32 
this  case,  the  sum  of  \l,  2«.  for  his  costs  in  this  behalf:  and,  if  the  said    .  '.     Zl  nV   t 
'  ^  and  sect.  21  of 

several  sums  be  not  paid  forthwith,  we  adjudge  the  said  John  Hyde  to  be   gtat.  5  &  6 
imprisoned  in  the  House  of  Correction  at  Mtadttome,  in  the  said  county,    ^-  ^*  <^-  *0*. 
for  the  space  of  one  calendar  month,  unless  the  said  several  sums  shall  be  directed  to  be 
sooner  paid.    Given  under  our  hands  "  &c.  paid,  one  half 

to  the  informer, 

Arehbold,  in  the  same  Term  (January  2 Ist),  shewed   cause.    The   to  some  one  of 

conviction  is  for  an  offence  against  sect.  3  of  stat.  1  &  2  ff.  4.  c  32.    the  overseers 

By  sect  37,  the  penalty  incurred  under  sect  3  shall  be  paid  to  some  one  of  f  ^  ^^^  P^^*  ^^ 

.  «,  ,  .    .  .       *o  wme  other 

the  overseers  of  the  poor,  or  to  some  other  officer  (as  the  convicting  justice   officer  (as  the 

or  justices  may  direct)  of  the  parish  &c.  in  which  the  offence  shall  have  convicting 

been  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  |:  'ji* 

the  general  rate  of  the  county  &c.     By  sect.  21  of  stat.  5  Bl  6  W,  4,  rect)  of  the 

e.  20.,  one  moiety  of  all  such  penalties  as  by  the  said  last  recited  Act,  Py?"^  ^'  *" 

1  &  2  W,  4.  c.  32.,  are  directed  to  be  paid  and  applied  as  aforesaid  shall  offence  shall 

go  and  be  paid  to  the  person  who  shall  inform  and  prosecute  for  the  same ;  have  been 

and  the  other  moiety  thereof  only  shall  go  and  be  paid  to  such  overseer  ^^?«^^'t 

or  officer  as  aforesaid,  and  be  by  him  applied  in  the  manner  by  the  said  the  conviction 

last  recited  Act  directed ;  and  the  form  of  conviction  set  forth  in  the  last   ^^  sufficient 

by  virtue  of 

sects.  17  and  32 
of  stat  1 1  &  12  Viet.  c.  43.,  being  in  the  form  given  by  the  Schedule  to  that  Act  referred 
to  in  sect  17,  thoogh  it  did  not  in  terms  distribute  the  penalty,  nor  name  the  infurmcr 
or  the  overseer  to  wnom  the  penalty  was  to  be  paid. 
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19o7.        tiud  the  cooTictioD  is  bad  fcr  impcsing  a  penaitj  opoo 
TWQc:ex3~  ^^^  ^  ^  defrndants;   but  die  penalty  in  die  fint 


with  the  dmdngifca  hy  tfat.  S  &  6  v:  4.  cl  SL  «  M  sdk 

I  ht  W,4,  e,  32^  iIk  vrii  of  ecrtaofari  ■  takcB  any.    SeoiaAf,  tks 
m  Bfifid  i  for,  im;  iW  yrihj  it  Artrihalei  hf  iW  AMaie 
ilaelf ;  so  tktt  tiK  jaCicci  ted  ao  dboctin  «  M  tke  Jatiii^iiM,  ad 

if  dKcamctn  tedbMB  Anra  ■pMdcrtbcrtili.l  &  3  r.  4.  <L  »L 
Md5&6  ir.  4.  c  20.;  A y«  ITwrt i lyil ( 15  Jt »  r.  L);  mi 
tkeconnctMB  ■  drsva  ap  m  tke  krm  giica  mSchediy*  (I.^)lo 
11  &  13  fief.  c.  43.;  w  ttet  it  Is  isgiiiH  by  Tirfe  of  net- »  of 
statute,  if  o(]wrwae  it  woaldbsiidbnMl.  Tbe  cases  of  Ot|UI  ▼. 
(2  m  ^  r.  335;  and  Ckmddodk  v.  JROrsAoi  (5  Cteu  JL  645) 
tiagai^able;  in  bock  tke  pcaal^  was  firccted  by  tiK  coavktiaa  to  be pnd 
to  a  partkabv  penon,  wbo  was  tbe  wvoag  pcnoa  acouidiaig  to  tke  AcC 


J5L  Btuthuuj  oootri.  Tbe  objectaoos  can  be  properly  eatcrtaiDed  apoa 
tbe  prcseat  rale,  becanse  the  cooTictioo  is  before  tbe  Covt  opoo  tbe  writ 
of  certiorari.  If  tbat  writ  iKoed  improrideatl  j,  tbere  sboaU  bave  been  a 
motioo  to  quasb  it.  Tbe  conrictioii  b  bad  on  die  fiice  of  it.  Ererj  eon- 
▼ictioo  sbooid  sbew  an  adjudication  of  an  offence  and  an  award  of  a  penalty, 
and  tbat  botb  are  adjudged  according  to  law ;  bat  tbis  coot  ictioo  does  not 
sbew  tbat  tbe  penalty  was  adjodged  according  to  law,  because  it  does  not 
sbew  that  half  was  adjodged  to  be  paid  to  tbe  informer  and  balf  to  tbe  over, 
seer ;  and,  if  tbat  be  unnecessary,  as  alleged,  still  tbe  conriction  does  not 
sbew  who  is  tbe  informer  to  whom  the  law  distributes  tbe  one  moiety,  or 
wbo  is  the  orerseer  to  whom  it  assigns  tbe  other ;  so  that  tbe  <rffi»der 
cannot  tell  to  whom  the  payments  are  to  be  made  wbidi  are  to  free  bim 
from  imprisonment.  Stat.  1 1  &  12  Fict  e,  43.  does  not  cure  these  defects, 
because  the  forms  giyen  in  the  schedule  are  wholly  inapplicable ;  and,  by 
sect.  1 7,  they  sre  made  ayailable  only  when  applicable  to  tbe  case.  TUs 
case  therefore  is  governed  by  the  decisions  in  Griffith  ▼.  Harries  and 
Chaddocki.  ffilbrahum. 

Lord  Campbell  C.  J.  I  am  very  doubtful  whether  tbis  Court  has 
jurisdiction  to  entertain  the  objections,  tbe  writ  of  certiorari  being  taken 
away.    I  am  strongly  inclined  to  think  tbat  the  writ  issued  improridently : 
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clause  of  sect  30  of  stat  1  &  2  ^.  4.  c.  32.  may  be        1857. 

properly    imposed    upon   each    person    guilty   of   the    The  Quebh 

offence   therein   described,   because   the   offence  is   in     crii^and. 

its    nature   several.      In   Rex   v.   Clark  (a\   upon    an 

information  against  several  for  assaulting  and  resisting 

custom  house  officers  in  the  execution  of  their  duty,  by 

reason  whereof  the  defendants  had  severally  forfeited 

the   sum  of  402.  a-piece,  it  was  moved,   in  arrest  of 

judgment,  that  there  was  only  one  offence,  though  there 

were  several  parties,  and   therefore  that  there  should 

have  been  only  one  penalty  of  40/.  imposed.     But  Lord 

Mansfield  C.  J.  said :    ^*  Where  the  offence   is  in   its 

nature  single,  and  cannot  be  severed,  there  the  penalty 

shall  be  only  single;  because,  though  several  persons 

may  join  in  commiting  it,  it  still  constitutes  but  one 

offence.     But  where  the  offence  is  in  its  nature  several, 

and  where  every  person  concerned  may  be  separately 

guilty  of  it,  there,  each  offender  is  separately  liable  to 

the  penalty ;  because  the  crime  of  each  is  distinct  from 

and,  if  it  did,  I  doabt  whether  the  fact  of  its  having  issued  can  aathoriie 
OS  to  entertain  the  objections.  I  also  feel  very  serious  doubts  whether  the 
conriction  would  hare  been  sufficient  if  drawn  up  under  stats.  J  &  2  IT.  4. 
c.  32.  and  5  &  6  ^.  4.  c.  20. :  but  it  is  drawn  up  in  one  of  the  forms 
authorised  by  sect  17  of  stat  11  &  12  Viet.  e.  43. ;  and  I  have  no  doubt 
that  that  statute  is  applicable,  and  that  therefore  the  conTiction  is  sufficient. 

Patteson  J.  I  am  of  opinion  that  the  conviction  is  sufficient  by  virtue 
of  sect  17  of  sut  II  &  12  Fid.  e.  43. 

Coleridge  J.  The  form  in  Schedule  (I.  2.)  to  stat.  11  &  12  FieL 
c,  43.  u  in  terms  made  applicable  to  the  case  of  a  conviction  for  a  penalty, 
and,  in  default  of  payment,  imprisonment  That  is  an  exact  description  of 
the  present  case ;  and  therefore  it  seems  to  me  that  the  conviction,  which 
accurately  foUovrs  the  form,  is  sufficient. 

(WiGHTMAN  J.  was  absent) 

Rule  discharged. 

From  the  notes  of  Mr.  Adolpkui  and  Mr.  BlaeUmm. 

(a)  2  Cowp.  610. 
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19^7^  the  ijtttoce  of  the  odien,  aod  each  i§  pomEhdbk  for 
Th^iitKzn  ^  ^^^"^  crime.*  If  the  peoallj  msy  not  fmicflj  be 
CsiM^yfr.  intpoted  on  each  penoo,  the  Act  i§  dbmd;  fv  the 
greater  the  Dumber  of  limpiiwirni  io  purBoit  of  gune, 
the  greater  omst  be  the  offienoe,  and  jet  the  penakj 
OD  each  offender  would  be  lesa.  In  Bex  t.  iZafe  (a) 
there  was  an  indictment  against  serend  fcr  distmbing 
a  diflsenting  congregation  aasemUed  fiir  lehg^ooa  wor- 
ship. The  indictment  was  imder  stat  1 IFI  &  J£.  c  1& 
#•  18«,  by  which,  if  any  perscm  or  peraoos  shall  diaqoiet 
tiCf  such  person  or  persons  shall  6nd  two  sureties  Slc^ 
and,  in  defiiuit,  shall  be  committed  to  prison,  there  to 
remain  till  the  next  General  <»:  Quarter  Sesrions,  and, 
upon  conviction  at  the  said  Sessions,  shall  suflfer  the 
pain  and  penalty  of  20L  Upon  a  question  as  to  the 
punishment  to  be  awarded,  and  as  to  the  construc- 
tion of  the  conviction,  it  was  held  that  the  penalty  was 
intended  to  be  levied  on  each  offender;  that  otherwise 
the  construction  of  the  Act  would  be  absurd ;  for,  if  the 
penalty  were  single,  then,  if  there  were  but  one  offender, 
he  would  pay  20iL,  and,  if  there  were  twenty  offenders, 
in  which  case  the  offence  would  be  much  increased, 
each  would  only  pay  20«.,  which  could  never  be  intended. 
In  Regina  v.  Dean  (&),  upon  an  information  under  staU 
3  &  4  fT.  4.  c.  53.  8.  44.  for  smuggling,  a  rule  was 
moved  for  to  stay  proceedings  until  the  result  should  be 
ascertained  of  a  writ  of  error  upon  a  similar  information 
for  the  same  transaction  against  the  defendant's  partner. 
The  rule  was  refused.  Alderson  B.  said :  ^*  We  must  look 
at  the  statute  to  see  whether  it  was  intended  that  every 
person  offending  should  be  punished,  or  merely  that  every 
offence  should  be  punished.**     In  Morgan  v.  Brown  (c) 

(«)  6  7.  R,  642.  {b)  13  IT.  |-  MT.  39. 

(t)  AA.^B.  615. 


Cbidland. 
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a  conviction  against  two  defendants  for  an  assault  was        1857. 

held  to  be  bad,  because  a  single  fine  was  imposed  on    xhcQuiEH~ 

both,  an  assault  being  in  its  very  nature  a  several  offence 

by  each  party  assaulting.     It  will  be  said  that,  if  this 

argument  used  in  support  of  the  conviction  be  correct, 

there  ought  to  have  been  separate  informations  and 

separate  convictions.     But  that  is  merely  an  objection 

of  form ;  or,  at  all  events,  it  is  not  an  objection  valid 

as  against  the  jurisdiction,  which  is  the  only  objection 

which  can  be  now  maintained,  the  writ  of  certiorari 

being  taken  away.     The  only  question  being  whether 

the  justices  had  jurisdiction  to  try  each  offender,  if  they 

had,  it  is  no  objection  to  their  jurisdiction  to  say  that 

they  tried  and  convicted  them  under  one  indictment 

If  the  objection  be  only  one  of  form,  it  is  made  too  late ; 

if  made  at  the  trial,  the  information  might  have  been 

amended.  And,  if  it  be  not  too  late,  the  Court  can  amend 

the  conviction  now  under  sect  7  of  stat  12  &  13  Vict 

c.  45.     It  will  be  argued  that  the  conviction  adjudicates 

each  defendant  to  be  imprisoned,  unless  the  costs  of 

taking  and  conveying  all  to  gaol  be  sooner  paid,  and 

that  such  adjudication  is  an  excess  of  jurisdiction ;  but 

the  necessary  inference  of  the  language  used,  which  is 

strengthened  by  the  use  of  the  word  *' several,**  is  that 

each  should  be  imprisoned  unless  the  costs  of  conveying 

him  to  gaol  be  sooner  paid.  *   It  will  be  said  that  the 

justices  were  ousted  of  their  jurisdicUon  by  a  bon&  fide 

claim  of  title.     But  no  evidence  which  was  admissible 

was  offered  on  behalf  of  the  defendants  of  any  claim  of 

title.     There  was  no  fact  proved  which  could  properly 

lead  the  justices  to  the  conclusion  that  there  was  a  bona 

fide  claim  of  title.     In  the  case  now  under  discussion, 

the  existence  of  the  cause  of  Swinfen  v.  Swinfen  was  not 

put  in  evidence.   Besides,  by  the  proviso  in  sect.  30,  the 
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1857.  defendants  ought  to  have  shewn  the  title  in  answer  to 
The  Queen  ^^®  information,  as  it  would  have  been  a  defence  in  an 
CsiDLAHD.     AC^i<>n  of  trespass;  so  that  the  justices  had  jurisdiction. 

Pashley^  contra.  The  summons  was  for  a  joint 
offence  by  five  persons  contrary  to  the  second  clause 
of  1  &  2  W^  4.  c.  32.  8.  30. ;  and  therefore,  when  the 
case  against  one  was  given  up,  there  was  no  legal  case 
under  that  summons  against  the  others;  and  they  were 
entitled  to  have  the  summons  dismissed.  [Lord  Camp- 
beU  C.  J.  That  does  not  necessarily  follow.  The  offence 
may  have  been  committed  by  four  of  the  persons  sum- 
moned, and  a  fifth  not  summoned.  Cromptan  J.  The 
summons  would  be  bad  under  the  second  clause  of 
sect.  30.  It  does  not  say  that  the  five  were  on  the  land 
'*  together."  Are  not  both  summons  and  conviction,  if 
they  are  good  at  all,  good  under  the  first  clause  ?]  The 
conviction  is  bad  under  the  first  clause.  It  states  merely 
that  the  parties  were  on  the  land  in  the  day  time, 
without  defining  that  time  to  be  between  the  beginning 
of  the  last  hour  before  sunrise  and  the  expiration  of  the 
first  hour  after  sunset,  which  is  the  limit  of  time  given 
in  sect  34.  [Lord  Campbell  C.  J.  May  we  not  assume 
that  day  time  in  the  conviction  means  the  statutable 
period  in  the  Act  ?]  The  conviction  is  bad  for  joining 
all  the  defendants  in  one  conviction  and  imposing  on 
them  separate  penalties ;  for,  if  the  offence  be  joint, 
there  should  be  only  one  penalty ;  and,  if  it  be  separate, 
there  should  be  several  convictions.  By  stat.  11  &  12 
Vict  c.  43.  s.  10.  every  complaint  upon  which  a  justice 
may  make  an  order,  and  every  information  on  which 
he  may  adjudicate  a  summary  conviction,  shall  be  for 
one  matter  or  offence  only,  and  not  for  two  or  more 
matters  or  offences.     [Lord  Campbell  C.  J.    Does  not 
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that  apply  to  the  laying  of  a  charge  of  two  oflTences        1857. 

against  one  person^  and  not  to  the  charging  of  several    The  QueihT 

persons  with  one  offence  or  similar  offences?]     If  that     crtdland. 

were  so,  sect.  5  would  be  useless.     The  conviction  is 

bad  for  ordering  each  defendant  to  be  kept  in  prison 

until  the  costs  of  taking  and  conveying  all  to  prison 

are  paid.     Such  an  order  is  in  its  nature  unjust;  and  it 

is  clearly  contrary  to  the  intention  of  sect.  23  of  stat 

11  &  12  Vict  c.  43.,  which  says  that   the  defendant 

shall  be   imprisoned   unless  the  costs  and  charges  of 

conveying  the  defendant  to  prison  shall  be  sooner  paid. 

It  is  contrary  to  the  form  (L  2.)  in  the  schedule,  which 

is:  '^I  adjudge  the  said  A  J3.  to  be  imprisoned **  ftc, 

^*  unless  the''  '^  costs  and  charges  of  conveying  the  said 

A.  B,  to  the  said  house  of  correction,  shall  be  sooner 

paid."    The  same  form  is  used  in  (K.  1.)  and  (O.  1.). 

In  3  BurrC$  Jmtice^  296,  (^Game,  §  22.)  {a)  the  form  is 

very  carefully  drawn.     These  words  are  added :  "  but 

not  that  as  either  of  them,  the  said  A.  O,  or  T.  O.,  shall 

be  imprisoned  or  kept  in  prison  for  the  default  of  the 

other  of  them."    The  Court  will  not  now  amend  the 

conviction  if  it  is  bad.      Though  the  conviction  were 

good  on   the  face  of  it,  the  affidavits  shew  that  the 

justices  were  ousted  of  jurisdiction  to  make  it.      It  is 

clear  that  in  the  case  of  this  defendant  a  bona  fide 

claim  of  title  was  set  up,  though  no  evidence  of  it  was 

actually  offered :  for,  in  a  subsequent  case,  the  evidence 

which  was  mentioned  in  this  case  was  given,  and  the 

justices  at  once  decided  that  there  was  a  dispute  of  title 

which  ousted  their  jurisdiction.     It  is  sufficient  to  oust 

the  jurisdiction  of  justices  that  a  claim  of  title  should 

be  bona  fide  made :  it  is  not  necessary  that  evidence 

(a)  29th  ed.  by  Bert  and  Ckitiy. 
VOL.  VIL  3    K  B.    &   B. 


8^^ 


H*;r.        ci  moA  Qcfe  shooU  be  bid  be&re  tbeoL 

were  not  rnfjrhfff  tt>  cry  a  flTmiiMrfl  dam  of  zi^^  faf 
firciie  of&e  pcovBoa  m  set.  »  of  aiat.  I  fcl  ^.  4. 
e>  ^1>  againMt  die  wig  of  die  lirfrtMfanr  ThwriiapKrvfr- 
kfegmn  to  diedefcadnt  id  be  csexaed  ac  lus 


Lord  CAjnnx  C.  J.  I  m  of 
conrictioii  ii  baii  opoo  die  ftet  of  tf,  wmd  dm 
be  qiwrfirft  After  iimwing  die 
proceedi  to  J^odpe,  *if  &e  add 
pod  on  or  befere  Ott  lOdi  of  Nmrwdrr  aMnl,*  «dK 
Mid  ^4Mbt  rnOBK  JUbi  ffiei'rtr,  irafaw  ITUtai 
sod  Jmmfikim  Smrniert,  so  ■uLmg  ddbdi;  i»  be  ■»- 
priwDcd  in  die  coauDOB  gaol  ofAf^br^ftc  -fivthe 
ipaee  of  ooe  aModi,  onlai  die  aaid  wtwtni  saBB  and 
die  ooats  aod  cnafgea  of  confcjnig  each  of  dkcai^  ne 
wmiJ.C^''kc^**m  mJkiaf  dduit,  to  die  add 
gaol,  flbaU  be  loooer  paidL*  It  is  aaid  that  the 
followi  the  form  (L  2.)  gmn  in  the  adhedok  to 
11  &  12  Via.  e.  43.  referred  to  in  sect.  17.  If  it  had 
done  90y  the  position  might  hare  been  aostained  that  it 
should  be  taken  to  express  what  the  law  jostified.  But 
it  does  not  ii^w  the  formu  It  makes  bj  its  langoage 
each  of  the  pexsons  conTicted  to  be  imprisoned  fx  one 
month  unless  the  costs  and  charges  of  conrejing  all  of 
them  to  the  common  gaol  be  sooner  paid.  Although 
one  paid  his  own  penalty  and  costs,  and  the  costs  and 
charges  of  conveying  him  to  gaol,  yet,  if  the  terms  of 
this  conriction  were  fallowed,  he  would  still  be  kept 
in  prison  until  the  costs  and  charges  of  conreying  each 
of  the  others  to  gaol  should  be  paid.  The  forms  of 
commitment  (O.  1.)  and  (O.  2.\  given  in  the  schedule 
to  Stat.  11  &  12  Vict  c  43.,  provide  anxiously  against 


Cridlakd. 


XX.    VICTORIA.  867 

this;  for  they  ascertain  the  amount  of  the  costs  and  1857. 
charges  of  conveying  the  defendant  to  gaol.  If  it  had  The  QnnN 
been  intended  that  each  should  be  kept  in  gaol  until 
the  costs  and  charges  of  conveying  all  to  gaol  had  been 
paid,  the  conviction  must  have  been  in  the  form  in 
which  it  is  now  drawn.  But  that  is  not  the  intention 
of  the  Act ;  and  therefore  this  conviction  is  wrong. 
Such  being  the  judgment  of  the  Court,  it  is  unneces- 
sary to  determine  the  other  questions  which  have  been 
argued.  But  my  present  impression  is,  that  the  justices 
were  wrong  in  proceeding  to  adjudicate  upon  the  case 
at  all.  Though  no  evidence  of  title  was  actually  offered, 
it  was  quite  clear  that  a  bona  fide  claim  of  title  was  set 
up :  and,  when  such  a  claim  is  so  set  up,  it  seems  to  me 
that  justices  have  no  longer  jurisdiction  to  proceed  to  a 
summary  conviction. 

•  - 

Coleridge  J.  The  primary  punishment  in  this  case 
was  not  the  imprisonment,  but  the  penalty  and  costs 
under  stat  1  &  2  fF.  4.  c.  32.  s.  30.  The  imprisonment 
was  partly  awarded  under  sect.  28  of  that  statute.  It 
is  quite  clear  that  under  that  section  it  should  only 
continue  until  the  penalty  and  costs  to  be  paid  by  the 
person  upon  whom  they  are  imposed  under  sect  30  be 
paid.  The  imprisonment  was  partly  awarded  under 
Stat.  11  &  12  Vict  c.  43.  s.  23.;  and  it  is  equally  clear 
that  under  that  section  it  should  only  continue  until 
the  costs  and  charges  of  taking  to  gaol  the  person  upon 
whom  the  penalty  and  former  costs  were  imposed  under 
sect.  30  of  the  former  statute  be  paid.  The  natural 
meaning  of  the  words  of  the  statutes  is  clear.  It  is, 
that  every  person,  adjudged  to  imprisonment  in  order 
to  enforce  the  payment  by  him  of  a  penalty  and  the 
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1857.  ^^^^  of  imprisoning  him,  is  to  be  released  from  prison 
The  Queen  "P^'^  payment  of  those  sums.  The  statute,  however, 
might,  in  the  case  of  a  joint  ofience,  have  made  the 
imprisonment  of  each  depend  upon  the  payment  of  the 
cost  of  taking  all  to  gaol.  The  question  therefore  is, 
whether  this  conviction  points  out  with  reasonable 
clearness  the  legal  liability  of  the  defendant.  If  it  is 
so  worded  that  a  gaoler  might  reasonably  construe  it  as 
imposing  the  larger  obligation,  which  might  have  been 
imposed,  and  so  as  imposing  a  greater  punishment  than 
is  authorized  by  the  Act,  it  is  not  sufficiently  certain. 
I  should  say  that  a  gaoler  might  reasonably  read  this 
conviction  as  a  requirement  to  him  to  keep  each 
defendant  in  gaol  during  the  whole  allotted  time, 
unless  the  costs  of  taking  and  conveying  all  of  them 
to  gaol  were  sooner  paid.  Therefore  I  am  of  opinion 
that  the  conviction  is.bad.  I  agree  that  it  is  unneces- 
sary to  decide  the  graver  question  which  has  been 
argued.  But  I  entirely  agree  that,  as  a  general  rule, 
the  jurisdiction  of  justices  to  convict  summarily  ceases 
as  soon  as  a  claim  of  title  is  bona  fide  made.  If  not, 
magistrates  might,  against  the  will  of  a  defendant, 
determine  upon  his  title  to  a  large  property.  In  the 
present  case,  the  magistrates  could  not  fairly  doubt  that 
a  claim  to  title  was  bon&  fide  made.  But  then  it  is 
said  that  jurisdiction  is  given  in  the  case  of  a  trespass 
in  pursuit  of  game  by  virtue  of  the  proviso  in  sect.  30 
of  Stat  \  &  2  }V.  4.  c.  32.,  which  provides  **  that  any 
person  charged  with  any  such  trespass  shall  be  at  liberty 
to  prove,  by  way  of  defence,  any  matter  which  would 
have  been  a  defence  to  an  action  at  law  for  such  tres- 
pass." It  may  be  that  a  defendant  might,  by  virtue  of 
that  provision,  compel  justices  to  try  a  question  of  title 
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to  property;  but  it  by  no  means  follows  that  the  jus-        1857. 

tices,  of  their  own  inclination,  and  against  the  will  of  a     The  Qubkn 

defendant,  may  determine  on  his  title  to  estates.     If 

they  are  not  so  compelled    by  him,  the  ordinary  rule 

which  existed  before  the  statute  must  prevail,  that,  upon 

a  bon&  fide  claim  of  title  being  made,  the  jurisdiction  of 

the  justices  ceases. 

Erlb  J.  I  am  of  opinion  that  the  conviction  ought 
to  be  quashed  for  excess  of  jurisdiction.  The  power 
given  to  the  justices  in  such  a  case  is  to  imprison  each 
defendant  until  the  penalty  and  the  cost  of  conveying 
him  to  prison  have  been  paid.  There  is  no  power  given 
to  punish  any  defendant  beyond  that.  But  this  con- 
viction goes  further.  It  makes  each  defendant  a  surety 
for  all  the  others  if  they  be  defaulters,  and  imposes  a 
duty  on  the  gaoler  to  hold  each  in  prison  unless  the 
costs  of  all  are  paid.  The  conviction  might  be  amended 
by  guessing  that  the  justices  could  not  have  intended 
any  such  consequence ;  but  the  power  of  amendment 
is  discretionary,  and  I  think  ought  not  to  be  exercised 
in  this  case.  As  to  the  other  question,  I  think,  if  the 
point  had  been  further  gone  into,  it  would  have  appeared 
that  the  justices  are  not  called  upon  by  sect  30  of  stat. 
1  &  2  fT.  4.  c.  32.  to  try  the  title  to  the  land  therein 
mentioned:  I  strongly  incline  to  the  opinion  that 
the  true  meaning  of  the  statute  is,  that  the  justices 
ought  to  try  whether  the  defendant  entertained  an 
honest  belief  that  he  had  a  title ;  and,  if  be  had  such 
belief,  he  ought  not  to  be  convicted ;  I  think  that  in  a 
criminal  statute  trespass  means  an  intended  trespass. 
In  Bugina  v.  Bumaby  (a)  it  seems  to  have  been  held 

(a)  2  Ld.  Raym.  000. 
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1857.  that  in  matters  of  summary  proceeding, '  when  a  party 
TImQitskh  charged  makes  an  honest  claim  of  title,  the  proper  coorse 
CmiDLAHD.  ^^  ^^  ^'^^^  ^  dismiss  the  information.  The  question  in 
that  case  arose  in  a  curious  way.  A  conviction  for 
robbing  orchards  and  cutting  trees  was  removed  by 
certiorari  into  this  Court ;  and  it  was  proposed  to  pat 
in  a  plea  to  the  conviction,  suggesting  a  title  in  the 
defendant  Powell  J.  refused  to  allow  the  plea,  in  these 
terms:  '^If  they  had  not  jurisdiction,  as  I  take  it 
they  have  not  where  property  is  in  question,  then  an 
action  lies  against  the  maker,  and  him  that  executes  the 
conviction ;  and  that  is  the  party *s  proper  remedy,  and 
the  proper  method  to  bring  this  matter  into  question." 
Powys  and  Gould  agreed :  and  those  were  Judges  who 
weighed  carefully  their  words.  HoU  C^.  J.  would  have 
allowed  the  plea,  but  agreed  that  without  doubt,  if  the 
defendant  had  but  a  colour  of  title,  the  justices  had  no 
jurisdiction  in  the  cause.  All  therefore  agreed  that 
justices  ought  to  dismiss  a  summons,  which  is  to  result 
in  a  summary  conviction,  immediately  on  being  con- 
vinced that  the  case  involves  a  bona  fide  claim  of  title 
to  real  estate. 

Crobipton  J.  I  wish  it  to  be  understood  that  I  do 
not  agree  to  the  proposition  that,  consistently  with 
sect  10  of  Stat.  11  &  12  Vict  c.  43.,  several  defendants 
can  be  convicted  in  one  conviction  on  one  information  for 
an  offence  which  is  separate  in  its  nature,  and  which  is 
therefore  a  separate  offence  by  each  of  them.  But  this 
conviction  is  bad  on  another  ground.  No  one  reading 
this  conviction  can  fail  to  see  that  each  defendant  is  to 
be  kept  in  prison  for  the  full  period,  unless  the  costs  of 
conveying  all  to  prison  are  sooner  paid.     That  is  clearly 
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an  imprisonment  of  each  for  a  longer  period  than  the        1857. 

justices  bad  power  to  imprison  him.     It  is  an  excess  of   The  Qubbn 

jurisdiction  in  a  most  important  part  of  the  conviction.     crid,*^j,p 

It  is  said  that  the  Court  can  amend.     But  it  seems  to 

me  that  we  cannot  guess  what  was  the  intention  of  the 

justices.     They  may  have  intended  to  order  precisely 

what   they  have  expressed.      If  they  did,   they  were 

clearly  wrong.     Upon  the  second  and  more  important 

question,  whether,  when  there  is  a  bon&  fide  claim  of 

title,  the  magistrates  have  jurisdiction  to  go  on  against 

the  will  of  the  defendant  and  inquire  into  the  title  and 

determine  it,  I  am  at  present  strongly  of  opinion  that 

they  cannot.     The  general  rule  of  law  b  that,  upon 

such  a  claim  bon&  fide  arising,  justices  are  ousted  of 

their  jurisdiction    to    convict    summarily.     In   Paley*8 

Law  and  Practice  of  Summary  Convictions^  3d  ed.,  p.  28., 

it    is  said,   '^  Where  property   or   title  is  in    question, 

the   jurisdiction  of  justices  of  the  peace    to  hear  and 

determine  in  a  summary  manner  is  ousted,  and  their 

hands  tied  from  interfering,  though  the  facts  be  such  as 

they  have  otherwise  authority  to  take  cognizance  of.*' 

The  editor  mentions  this  rule  as  not  arising  from  any 

legislative   enactment,    but    as    the    old    legal    maxim 

applicable  to  summary  trials  in  general.     Being  an  old 

maxim  of  law,  which  has  been  so  generally  applied  for 

ages,  we  must  assume  that  it  is  still  intended  to  be 

applied  by  every  Act  relating  to  such  matters,  though 

not  specifically  mentioned.      I  cannot  think  that  the 

provision  in  sect  30  of  1  &  2  ^.  4.  c.  32.  is  intended 

to  abrc^te  that  great  principle  of  law  in  the  case  of 

trespasses  in  pursuit  of  game.     It  may  mean  that,  if  the 

defendant  so  insists,  the  justices  must  try  and  determine 

his  title  to  the  land :  but  it  can  mean  no  more.     It 
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1857. 


Tbe  Qdkbn 
Cbidlahd. 


struck  me  however,  during  tbe  aigament,  that  it  was 
only  applicable  to  sach  defences  as,  in  a  civil  sait  for  a 
trespass  on  lands,  are  pleaded  by  way  of  excuse,  such 
for  instance  as  leave  and  licence.  It  would  be  very 
difficult  to  try  a  title  to  land  before  sach  a  tribunaL  I 
cannot  think  that  it  was  intended  to  abrogate  the  old  rule 
against  the  will  of  a  defendant  According  to  the  old 
and  general  rule,  it  seems  to  me  that  justices  have  juris- 
diction to  try  the  fact  whether  the  claim  is  boni  fide 
made ;  but,  if  it  is,  they  have  no  jurisdiction  to  inquire 
into  any  further  fact  In  this  case  it  was  clear  that 
there  was  a  bona  fide  claim  of  title.  The  jurisdiction 
was  thereupon  ousted;  and  the  conviction  must  be 
quashed. 

Conviction  quashed  (a). 


(o)  Reported  by  H'.  B.  BreU  Esq. 


Thuraday, 
June  4th. 


Hartley  against  Ponsonby. 


nPHE    first   count    of   the    declaration    alleged    that 


defendant    promised    plaintiff  to  pay   to   plaintiff 
in    Liverpool  40/.,   provided   plaintiff  would    assbt   in 


A  Tessel,  in 
consequence 
of  the  desertion 
of  some  of  the 
seamen,  was 
left  short  of 
hands  in  har- 
bour, before  the  voyage  was  completed.   The  master,  to  induce  the  remaining  seamen  to  per- 
form  the  rest  of  the  Tojage,  promised  to  pay  them  a  sum  of  money  in  addition  to  their  wagea. 
They  accordingly  performed  the  rest  of  the  voyage  with  the  diminished  number  of  hands. 

On  an  action  by  one  of  the  seamen  against  toe  master  for  the  sum  promised,  the  jarj 
found  that  he  made  the  agreement  without  coercion,  for  the  best  interests  of  the  owners ; 
that  he  could  not  have  obtained  additional  hands  at  a  reasonable  price ;  and  that  it  was 
unreasonable  for  so  large  a  ship  to  proceed  on  the  completion  of  the  voyage  with  the 
diminished  number  of  hands. 

Held,  that  on  this  finding,  which  the  Court  understood  to  mean  that  it  was  unsafe  so  to 
proceed,  the  plaintiff  was  entitled  to  recover,  as  the  seamen  were  not  bomid,  by  thmr 
original  contract  of  service,  to  proceed  with  the  diminished  number  of  hands ;  and  their 
undertaking  to  do  so  was  therefore  a  good  consideration  for  tbe  master's  promise. 
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taking  the  ship  Mobile  from  the  port  of  Part  Philip  1857. 
in  Australia  to  Bombay  in  the  East  Indies^  with  a  crew  habtlbt 
of  nineteen  hands.  Arerment:  that,  before  this  suit, 
he  performed  all  things  on  his  part  to  be  performed  to 
entitle  him  to  the  payment  of  the  said  sum  of  40/., 
according  to  the  terms  and  true  intent  and  meaning 
of  the  said  promise  of  defendant ;  of  which  defendant 
had  notice:  and  a  reasonable  time  for  the  payment 
thereof  elapsed  before  this  suit.  Breach :  that  defendant 
had  not  paid  the  same  or  any  part  thereof. 

Pleas.  1.  Non  assumpsit.  2.  To  first  count:  That, 
by  virtue  of  certain  ship's  articles  made  and  entered 
into  between  plaintiff  and  defendant,  and  signed  by 
plaintiff,  and  which  were  in  force  at  the  times  in  the 
first  count  mentioned,  plaintiff,  at  the  times  aforesaid, 
was  bound,  if  required  by  defendant  to  perform,  and 
defendant,  at  the  said  times,  had  a  right  to  require 
plaintiff  to  perform,  the  matter  mentioned  or  referred 
to  in  the  said  first  count  as  the  consideration  for  the 
supposed  promise :  and  there  was  no  consideration  for 
defendant's  making  or  performing  the  supposed  promise. 

Issues  on  these  pleas. 

On  the  trial,  before  Erie  J.,  at  the  London  Sittings 
after  last  Hilary  Term,  it  appeared  that  the  defendant 
was  captain  of  77k«  Mobile^  a  ship  of  1045  tons  register. 
The  plaintiff  was  a  mariner  in  the  ship.  The  mariners, 
by  their  articles,  agreed  to  serve  on  board  the  ship  **  on 
a  voyage  from  Liverpool  to  Port  Philip^  from  thence  (if 
required)  to  any  ports  and  places  in  the  Pacific  Ocean, 
Indian  or  China  SeaSy  or  wherein  freight  may  offer,  with 
liberty  to  call  at  a  port  for  orders,  and  until  her  return 
to  a  final  port  of  discharge  in  the  United  Kingdom : 
or  for  a  term  not  to  exceed  three  years."     The  wages 
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1857.  of  the  plaintiff  were  to  be  3L  per  month.  The  proper 
Habtlkt"^  complement  of  men  was  thirty  six.  The  three  years 
PoHsoNBT.  ^o^ld  expire  in  July  1855.  The  ship  left  Liverpool, 
and  reached  Pari  Philip  in  Australia  on  9th  October 
1852.  While  she  was  at  Port  Philip,  seventeen  of  the 
crew  refused  to  work,  and  were  sent  to  prison.  Among 
the  remaining  nineteen,  there  were  only  four  or  Gve 
able  seamen.  The  master  proposed  to  sail  for  Bombay : 
andy  to  induce  the  remaining  crew  to  take  the  ship  to 
Bombay,  he  promised  to  pay  to  some  of  them  a  sum  in 
addition  to  their  wages :  and  he  gave  to  the  plaintiff  a 
written  promise,  which  was  as  follows. 

**  Port  PliiUp,  18  October,  1852. 
*^  I  promise  to  pay,  in  Liverpool,  to  Robert  Hartley 
the  sum  of  forty  pounds  sterling,  provided  he  assist  in 
taking  ship  Mobile  from  this  port  to  Bombay  with  a 
crew  of  nineteen  hands. 

^^  As  witness  my  hand." 

(Signed)     "  Henry  Ponsonhy^ 
A  similar   note  was  given    to   eight   other  seamen. 
Contradictory  evidence  was  given  as  to  what   passed 
between  the  defendant  and  the  seamen  at  the  time  of 
this  agreement  being  made,  and  as  to  the  facility  of 
hiring  fresh  seamen  at  Port  PhiKp,     The  ship  set  sful 
for  Bombay,  where  she  arrived  on  31st  December  1852. 
She  encountered  much  rough  weather  on  the  voyage, 
in  consequence  of  which,  and  of  the  shortness  of  hands, 
extraordinary  labour  fell  upon  the  crew.     At  Bombay 
additional   hands  were  taken   on    board.     The  Mobile 
sailed  for  Liverpool  on  14th  February  1853,  and  arrived 
there  on  14th  June  1853.     The  owners  and  the  master 
refused  to  pay  the  seamen  more  than  the  wages  originally 
contracted  for :  and  this  action  was  brought  against  the 
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master  for  the  40/.  Evidence  was  given  as  to  the  1857. 
unfitness  of  so  small  a  crew  as  nineteen  to  navigate  hartlbt 
the  ship.  The  learned  Judge  put  three  questions  to  po„go„3Y 
the  jury.  First:  Whether  the  defendant  made  the 
agreement  voluntarily:  to  which  the  jury  answered 
that  he  did  so,  and  not  by  coercion ;  and  that  this 
was  for  the  best  interests  of  the  owners.  Secondly: 
whether  the  defendant  could,  by  reasonable  exertions, 
obtain  more  hands  at  Part  Philip :  to  which  the  jury 
answered  that  he  could  not  have  done  so  at  a  reasonable 
price.  Thirdly :  whether  it  was  unreasonable  or  unsafe 
to  proceed  on  the  voyage  to  Bombay  with  so  few  hands : 
to  which  the  jury  answered  that  they  considered  it 
unreasonable  for  a  vessel  of  1045  tons  to  proceed  on 
that  voyage  with  only  nineteen  hands.  His  Lordship 
then  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  move  to  enter  a  verdict  for  the  defendant. 

Knowles,  in  last  Easier  Term,  obtained  a  rule  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the 
defendant,  *^  on  the  ground  that  the  6nding  of  the  jury 
amounted  to  a  verdict  for  the  defendant;  or  why  a  new 
trial  should  not  be  had  between  the  parties,  on  the 
ground  that  the  evidence  given  at  the  trial  shewed  that 
the  plaintiff  was  not  entitled  to  recover.** 

Huffh  HiU  and  C  MHward  now  shewed  cause.  It 
appears  that  the  captain,  at  the  time  when  he  made  the 
contract,  was  striving  to  persuade  the  crew  to  undertake 
a  risk  which  they  were  not  bound  to  undertake :  a  suflS- 
cient  consideration  therefore  arises  from  their  undertaking 
it.  It  is  undoubtedly  true  that,  if  an  irremediable 
emergency  arises  in  the  course  of  a  voyage,  as,  for 
instance,    if   a    large    part   of   the    crew   are   washed 
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1857.  overboard,  the  crew  on  board  are  bound  to  perform  so 
Hartlkt  ™uch  more  of  their  ordinary  duty  as  may  have  become 
PoNsoNBT  necessary  for  the  completion  of  the  voyage;  and  a 
promise  to  pay  them  for  the  performance  of  such  extra- 
ordinary duty  would  be  without  consideration,  or  contrary 
to  the  policy  of  the  law.  But  that  rule  is  inapplicable 
to  a  case  when  a  British  ship  is  in  a  British  harbour, 
and,  for  want  of  a  suflBcient  number  of  hands,  is  in  fact 
unseaworthy.  A  refusal  to  put  to  sea  in  an  unseaworthy 
ship  is  no  desertion  of  the  ship ;  that  was  ruled  at  Nisi 
priiis  by  Crawder  J.  in  a  case  of  Davidson  v.  Tod- 
hunter  (a).  So,  if  a  master,  by  unwarrantable  severity, 
compel  a  seaman  to  quit  the  ship ;  Umland  v.  Stephens  (h\ 
Edward  v.  Treoettick  {c).  So,  if  the  master  do  not  supply 
the  seamen  with  provisions ;  The  CastiHa  (Stewart)  (df); 
or  if  he  alter  the  mariners*  contract  in  respect  of  the 
voyage  to  be  performed ;  The  Eliza  {Ireland)  («).  The 
only  question  here  is  whether  there  was  an  irremediable 
emergency.  Now  there  is  nothing  to  shew  that,  by 
waiting  a  reasonable  time,  a  sufficiency  of  hands  might 
not  have  been  procured.  The  captain  himself  proposed 
the  extra  pay;  which  at  any  rate  shews  his  view  of 
the  obligation  of  the  seamen. 

Knowles  and  Aspland,  contra.  The  agreement  of  the 
captain  cannot  be  considered  to  have  been  voluntary : 
the  jury  have  indeed  found  that  it  was;  which  may  be 
true  in  a  vague  and  popular  sense  of  the  word :  but, 
legally  speaking,  the  refusal  of  the  crew  to  proceed  vras 
a  compulsion.     [Coleridffe  J.     It  should  seem  that,  if 

(a)  Liverpool  Summer  Auixes^  1855.         (6)  3  Btp,  269. 
(c)  A  E,^  B,  59.  id)  1  Hag.  Rep,  Ad$m.  59. 

(e)   I  Hag.  Rep.  Adm   182. 
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the  circumstances  excused  the  crew  from  going  to  sea,        1857. 

thej  also  excused  the  captain  from  going.]     The  case      Haktlit 

is  like  Harris  v.  Carter  (a),  where  it  was  held  that  a     ponsonbt. 

seaman  was  not  relieved  from  his  duty,  so  as  to  enable 

him   to  make  a   fresh   contract,  bj  the   desertion   or 

discharge  of  some  of  the  hands.     [C  MUward,     There 

the  plaintiff  failed  because  it  could  not  be  shewn  that 

the  ship  had  become   unseaworthy.]     Here  no  more 

appears   than    that    the    desertion   imposed   additional 

labour  on  those  who  remained.     Harris  v.  Watson  (b) 

is  an  authority  for  the  defendant ;  there  the  action  was 

against  the  captain,  as  here.     In  TTie  Eliza  {Ireland)  (c) 

the  original  contract  was  put  an  end  to  by  the  master. 

But  in  TTie  Araminta  {Feran)  (d),  where,  upon  some  of 

the  crew  deserting  at  Geehng  in  Australia^  the  captain 

proposed  to  the  remaining  crew  that  they  should  take 

the  ship  on,  she  being  then  short-handed,  for  additional 

wages,  to  which  they  assented,  it  was  held  that  such 

additional  wages  could  not  be  contracted  for,  and  that, 

if  they  were  paid,  they  might  be  deducted  from  the 

wages  due  on  the  original  contract. 

Lord  Campbell  C.  J.  I  think  that  this  verdict 
should  stand.  The  answer  given  by  the  jury  to  the 
third  question  imports  to  my  mind  that  for  the  ship  to 
go  to  sea  with  so  few  hands  was  dangerous  to  life.  If 
so,  it  was  not  incumbent  on  the  plaintiff  to  perform  the 
work ;  and  he  was  in  the  condition  of  a  free  man. 
There  was  therefore  a  consideration  for 
and  the  captain  made  it  without  coercion. 


a   free  man.      \ 

the  contract;       i 

;ion.     This   is       I 


(a>  9  E.  Sr  B,  559.     See  Stilk  ▼.  Meyriek,  2  Campb,  317. 
(6)  I  Peakt*s  N.  P.  C.  72.  (e)  1  Hag.  Rep,  Adm.  182. 

(d)  1  SpinJu'  Eee.  ^  Adm.  Acp.  224. 
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1857.  therefore  a  voluntary  agreement  upon  suflicient  con- 
Ha&tlkt  sideration.  This  decision  will  not  conflict  with  any 
PokJ1;kbt.  fo'*™^'-  decisions.  In  The  Arandnta  {Feran)  {a)  Dr. 
Ltuhinfftan  sajs :  '^  I  do  not  wish  it  to  be  inferred  fironi 
anything  I  now  say,  that  mariners,  having  completed 
the  voyage  outwards,  are  compellable  to  make  the  return 
voyage  when  the  number  of  the  crew  is  so  small  that 
risk  of  life  may  be  incurred.'*  In  Harris  v*  Ceurter  (6) 
there  was  no  such  risL  As  to  the  weight  of  evidence, 
the  evidence  was  conflicting:  but  my  brother  Erie  is 
not  dissatisfied  with  the  verdict 

CoLERiDQB  J.  1  am  of  the  same  opinion,  and  for 
the  same  reasons.  I  imderstand  the  finding  of  the  jury 
to  be,  that  the  ship  was  unseaworthy ;  and  that,  owing 
to  the  excessive  labour  which  would  be  imposed,  it  was 
not  reasonable  to  require  the  mariners  to  go  to  sea.  If 
they  were  not  bound  to  go,  they  were  firee  to  make  a 
new  contract:  and  the  master  was  justified  in  hiring 
I  them  on  the  best  terms  he  could  make.  It  may  be  that 
the  plaintiff  took  advantage  of  his  position  to  make  a 
'hard  bargain ;  but  there  was  no  duress. 

Erlb  J.  I  am  of  the  same  opinion.  I  was  deeply 
impressed  with  the  consequence  of  not  holding  the 
plaintiff  liable  to  perform  his  original  engagement  But 
there  is  a  point  of  danger  at  which  it  becomes  unrea- 
sonable for  mariners  to  be  required  to  go  on.  That  is 
a  question  for  a  jury.  The  mariners,  not  being  bound 
to  go  on,  were  to  all  intents  and  purposes  firee,  and 
might  make  the  best  contract  they  could. 

(a)  1  Spfuk$*  Ecc,  ^  Adm,  Rep.  229.  {h)  Z  B.  ^  B.  569. 
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Crompton  J.  The  jury  have  found  that  this  was  a 
free  bargain.  As  regards  public  policy,  it  would  be 
very  dangerous  to  lay  down  that,  under  all  circumstances 
and  at  any  risk  of  life,  seamen  are  bound  to  proceed  on 
a  voyage.  The  jury  have  found  in  this  case  (and,  I 
think,  upon  the  evidence,  correctly,)  that  it  was  not 
reasonable  to  require  the  seamen  to  go  on.  Where, 
from  a  ship  being  short-handed,  it  would  be  unsafe  for 
the  seamen  to  go  to  sea,  they  become  free  to  make  any 
new  contract  that  they  like. 

Rule  discharged. 
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1857. 


Habtlkt 
▼. 

PONSONBT. 


Summers  against  Samuel  Solomon. 


Tkurtday, 
Jmiu  4th. 


T^ECLARATION  for  money  payable  by  defendant  Defendant  had 
to  plaintiff  for  goods  sold  and   delivered,  goods  shop  at  Lewet, 
bargained  and   sold,    and   for   money   found   due   on  ^I^l^^^ 
accounts  stated.  ^^'^^^ 

Pleas:  1,  except  as  to  21.  7*.,  Never  mdebted;  2,  as  ^^^^^^^ 
to  2i  7«.,  tender  and  payment  into  Court     Issues  on  defendant's 

'■  authority,  was 

these  pleas.  in  the  habit  of 

On  the  trial,  before  Erie  3,^  at  the  London  sittings  at  z^ewet.  Ter- 
after  last  Hilary  Term,  the  tender  was  admitted  by  the  letter,  for  ^ 
plaintiff;  and  the  following  facts  were  admitted,  by  both  ^ntto^he 
parties,  as  to  the  issue  on  the  first  plea.     The  defendant  jJ^T  *  "*^  ^\ 
lived  at  Maida   Vak,   near  London.     He  also  had   a  ^5".iP  . 

pUuntiff;  who 
resided  in 
Londom,  and 
who  had,  in  compliance  with  them,  sent  goods  to  the  shop,  which  defendant  had  accepted. 
A  absconded  from  the  ghop,  came  to  Lofw^n,  verbally  ordered  goods,  consisting  of  Jewellery, 
of  plaintiff^  as  for  defendant,  and  took  them  away,  saying  that  he  was  going  to  Ltwea, 

Held  that,  upon  these  facts,  a  jury  might  find  that  defendant  had  so  conducted  himself  as 
to  make  plaintiflf  believe  that  A.,  whilst  in  defendant's  emplorment,  bad  authority  to  order 
goods  as  he  did ;  and,  on  such  finding,  plaintiff,  not  having  had  notice  of  the  terminatioo 
of  the  authority,  would  be  entitled  to  recover  the  price  from  defendant. 
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1857.  jeweller's  shop  at  Lewei  in  Sussex,  which  was  managed 
Summers  ^7  ^'^  nephew^  Abraham  Sohnum.  The  plaintiff  was  a 
Solomon.  j^^^Her  carrying  on  business  in  Hatton  Garden,  London. 
He  had  formerlj  been  traveller  for  some  wholesale 
jewellers  in  London,  and^  as  such  travelleff  had,  at 
Lewes,  received  orders  by  Abraham  Solomon  for  articles 
which  were  to  be  sent  on  defendant's  credit  to  the  shop 
at  Lewes;  and  which  were  so  sent  accordingly.  Id 
November  IS56,  the  plain  tiff,  being  in  business  on  his 
own  account,  received  two  orders  by  letter  written  firom 
Lewes  by  Abraham  Solomon  for  goods  to  be  sent  on  de- 
fendant's credit  to  the  shop  at  Lewes  ;  and  which  were  so 
sent  accordingly.  In  all  the  above  transactions  Abraham 
Solomon  acted  by  the  defendant's  authority.  The  second 
plea  related  to  the  goods  furnished  in  compliance  with 
the  two  orders  last  mentionedL  DefendsJOit  used  to 
attend  at  the  shop  at  Lewes  once  a  month,  to  check  the 
goods  with  the  invoices  and  take  stock.  On  7th  March 
Abraham  Solomon  absconded  firom  Lewes  and  came  to 
London.  On  lOtb  March  he  obtained  from  plaintiff  the 
goods  which  were  the  subject  of  the  first  count,  stating 
that  they  were  for  the  defendant,  and  that  he  himself 
was  going  back  that  afternoon  to  Lewes;  and  these 
goods,  which  consisted  of  jewellery,  he  then  took  into 
his  possession,  and  afterwards  appropriated.  They  were 
never  delivered  to  the  defendant,  who  was  never  informed 
of  the  transaction  until  payment  was  demanded  by  the 
plaintiff.  On  these  admissions,  the  learned  Judge  was 
requested  by  the  parties  to  draw  the  inference  of  fact ; 
and  he  directed  a  verdict  on  the  first  issue,  with  leave 
to  move  as  after  mentioned,  it  being  understood  that 
the  Court  should  have  the  same  power  as  a  jury  to 
draw  inferences  of  fact  On  the  second  issue,  verdict 
for  defendant. 


SOLOMOX. 
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H.  HatokinSf  in  last  Term,  obtained  a  rule  to  shew  1857. 
cause  why  a  verdict  should  not  be  entered  on  the  first  summkm  ~ 
issue  for  defendant,  ^*  or  why  a  nonsuit  should  not  be 
entered,  on  the  ground  that  there  was  no  sale  or  delivery 
of  the  goods  in  question  by  the  plaintiff  to  defendant, 
and  no  account  stated,  or  other  cause  of  action ;  that 
Abraham  Solomon  was  not  the  agent  of  defendant  to 
order  or  receive  the  goods  in  question,  and  there  was 
no  sufficient  evidence  of  such  agency  to  warrant  the 
verdict" 

M,  Chambers  and  ManUty  now  shewed  cause.  There 
was  reasonable  evidence  for  a  jury  that  the  plaintiff  was 
justified  in  assuming  that  Abraham  Solomon  had  authority 
from  the  defendant  to  make  the  purchase.  Plaintiff,  by 
defendant's  authority,  bad  dealt  with  defendant  through 
the  nephew,  exclusively ;  and,  as  the  defendant  lived  at 
Mazda  HUl,  plaintiff  had  no  reason  to  expect  any  per* 
sonal  intervention  on  the  part  of  the  defendant  [Lord 
Campbell  C.  J.  A  banker*s  clerk  has  authority  to  act 
for  his  employer  at  the  office ;  but,  if  he  acted  elsewhere, 
would  that  bind  the  employer?]  The  question  in  all 
cases  depends  much  on  the  particular  business.  If  the 
servant  of  a  livery  stable  keeper  warrants  a  horse  at  the 
livery  stable,  contrary  to  his  master's  orders,  the  master 
is  nevertheless  bound.  In  the  present  case  the  authority 
could  not  be  limited  to  orders  given  in  the  shop:  it 
could  not  be  contended,  for  insti^ice,  that,  if  the  nephew 
had  met  the  defendant  in  an  hotel  at  Lewes,  and  had 
there  given  him  the  order,  that  would  not  have  bound 
the  defendant  Where  then  is  the  line  to  be  drawn? 
Would  not  an  order  given  at  Brighton  be  binding?  The 
plaintiff  was  led,  by  the  defendant's  conduct,  to  believe 

VOL.  yn.  3  L  b.  &  b. 


Solomon. 


882  TRINITY  TERM. 

1857.        ^^^^  ^^®  nephew  had  all  the  authority  which  the  defisnd- 
SuMMBRs      *°^  himself  had ;  and  that  might  be  exercised  anywhere. 
Nor  was  there  any  reason  for  suspecting  a  determination 
of  the  authority  from  the  circumstance  that  the  goods 
were  to  be  given  to  the  nephew  and  not  sent  to  Ltweu 
It  was  quite  in  the  natural  course  of  business  that  either 
the  defendant  or  his  agent,  in  purchasing  an  artick  of 
small  bulk,  might  prefer  taking  personal  charge  of  it  to 
trusting  it  to  a  carrier.    The  case  is  not  like  that  of  a 
cook  or  other  servant  living  under  the  domestic  controal 
of  a  master. 

J7.  Hawkins  and  F.  H.  Lewis,  contra.     There  was  no 
evidence  of  any  authority  given  to  the  nephew  to  order 
goods  elsewhere  than  at  Lewes,  nor  to  receive  them 
except  at  Lewes.     Suppose  a  cook  had  been  aothorized 
to  give  orders  to  a  butcher,  calling  at  her  master's  hoase, 
for  meat  to  be  sent  to  the  house :  that  would  not  war- 
rant the  butcher  in  supplying  the  cook,  callii^  at  the 
bntcher's  shop,  with  meat  to  be  then  taken  away  by  the 
cook.     It  is  said  that  such  a  case  is  different  from  tbe 
present,  because  the  cook  is  under  the  domestic  contnnil 
of  the  master :    that  circumstance,  however,  is  of  do 
importance  except  as  constituting  the  evidence  of  tbe 
holding   out   of  authority.     The   butcher   knows  tbe 
relation  of  the  master  to  this  particular  servant:  tbe 
plaintiff  knew  that  the  nephew  had  authority  to  act  in 
respect  of  articles  ordered  from  Lewes  and  sent  thither; 
but  he  knew  no  more.     And  the  distinction  is  perfecdj 
reasonable ;  for  an  employer  has  much  greater  secoritj 
when  the  article  is  delivered  at  his  shop  than  when  it  is 
delivered  elsewhere.     [Lord  Campbell  C.  J.    ()ould  tbe 
nephew  have  bound  the  defendant  by  giving  in  Lmdm 
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an  order  for  the  goods  to  be  sent  to  Lewes  f\     That  is        1857. 

very  questionable:  the  plaintiff  should  have  been  put      summers 

on  his  guard  by  the  departure  from  the  usual  course,      solomoh. 

But  the  case  here  is  much  stronger:  a  delivery  at  the 

defendant's  house  is  a  delivery  to  the  defendant  himself. 

There  would  be  much  danger  in  allowing  the  authority 

to  be  extended  further :  a  man  may  have  many  shopmen ; 

and  the  place  of  delivery  may  in  effect  be  his  main 

security.     It  is  asked  where  the  line  is  to  be  drawn : 

but   that  difficulty   rather  presses   upon   the    plaintiff. 

Would  the  defendant  be  bound  by  the  nephew  giving 

an  order  in  Bristol  or  in  Spitzbergen  f    The  defendant 

had  no  means  of  giving  notice  of  the  termination  of 

the  agency  which  ensued  upon  the  absconding;  for  he 

did  not  know  of  it.     Then  it  is  said  that  it  was  natural 

to  suppose  that  the  goods  were  taken  in  the  ordinary 

course  of  business:   but  in  the  instance  of  jewelleryi 

where  so  much  value  lies  in  so  small  a  space,  the  caution 

ought  to  have  been  greater.    If  there  be  a  balance  of 

presumption,  potior  est  conditio  defendentis. 

Lord  Campbell  C.  J.  The  question  put  to  us  is 
whether  there  is  reasonable  evidence  on  which  a  jury 
might  find  for  the  plaintiff.  The  plaintiff  had  dealt 
with  the  defendant  through  the  nephew,  and  had,  I 
presume,  seen  the  nephew  left  to  manage  the  shop  and 
to  do  all  that  should  be  necessary  for  procuring  a  stock 
of  goods.  The  nephew  had  ordered  goods  to  be  sent 
to  LeweSf  which  the  defendant  had  received  and  paid 
for.  That  was  evidence  upon  which  a  jury  might  well 
suppose  the  nephew  to  be  the  defendant's  general  agent 
for  conducting  the  business;  and  the  nephew,  within 
the  scope  of  such  general  authority,   might   procure 

3  L  2 
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1857.  goods  in  London  to  be  taken  by  him  to  Lewes:  and  the 
ScMMBBtf  plaintiff  had  every  reason  to  infer  such  general  authority, 
Solomon.  *°^  ^®  deliver  goods  which  were  required  as  for  an  old 
customer.  If  the  nephew  had  in  London  ordered  the 
goods  to  be  sent  to  Lewes  by  a  carrier,  the  defendant 
would  beyond  question  have  been  liable:  and  why 
should  not  the  nephew  be  supposed  to  be  himself  the 
carrier?    The  defendant  clearly  acted  bona  fide. 

CoLERiDOE  J«  I  am  of  the  same  opinion.  The 
question  is,  not  what  was  the  actual  relation  between 
the  defendant  and  his  nephew,  but  whether  the 
defendant  had  not  so  conducted  himself  as  to  make 
the  plaintiff  suppose  the  nephew  to  be  the  defendant's 
general  agent.  What  passes  between  the  defendant  and 
his  nephew  cannot  limit  the  defendant's  liability  to  the 
plaintiff. 

Erle  J.  I  am  of  the  same  opinion,  and  precisely 
on  the  same  grounds. 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
the  evidence  sufficient  to  warrant  a  verdict.  It  was 
laid  down  in  very  early  times  that  one  instance  of 
authorizing  an  agent  to  pledge  the  employer's  credit 
was  enough  to  justify  a  party  dealing  with  the  employer 
in  assuming  that  the  authority  condnued.  It  is  no 
answer,  that  the  employer  here  would  find  it  difficult 
to  give  notice  of  withdrawing  the  agency.  As  soon  as 
you  have  given  the  agent  authority  to  pledge  yoar 
credit,  you  render  yourself  liable  to  parties  who  have 
acted  upon  notice  of  such  authority  until  you  find  the 
means  of  giving   them   notice   that   the   authority    is 
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detennined.     And,  on  the  first  occasion  of  the  authority        1857. 
being  exercised,  it  must  always  be  at  a  particular  place      Summsbs 
and  for  the  delivery  of  goods  at  a  particular  place.    Here      solomon. 
the  representation  was  that  the  goods  were  to  be  used 
in  the  shop :  that  was  evidence  for  a  jury ;  and  this  is 
the  only  question  before  us. 

Rule  discharged. 


James    Wilsher    Aldridge    against    Patrick  F^ritk^, 

Junt  5th. 

Johnson. 


^HIS  was  an  action  brought  by  the  plaintiff  to  recover  Plaintiff 

certain  goods  alleged  to  be  his  property,  and  to  topurcbase 
have  been  detained  by  the  defendant;  or  the  value  of  out'of200 
such  goods,  and  damages  for  their  detention ;  and  also  2ISSy"  hfch 
to  recover  damages  for  the  wronfffnl  conversion  of  the  P^^^o^iff  *>*d 

^  °  seen  in  bulk 

same  goods  by  the  defendant.  *nd  ipproved 

■^  ^  of ;  and  he 

The  defendant  pleaded  to  the  whole  declaration :   1st,  paid  part  of 

the  price.     It 

Not  guilty ;   and,  2dly,  that  the  goods  were  not  the  wa>  agreed 

^  .     .«»  ,  that  plaintiff 

plaintitrs  property.  should  send 

sacks  for  the 

barley,  and  that  K.  should  fill  the  sacks  with  the  barley,  take  them  to  a  railway,  place  them 
upon  trucks  free  of  charge,  and  send  them  to  plaintiff.  Plaintiff  sent  sacks  enough  for  a 
part  only  of  the  100  quarters :  these  K.  filled ;  and  K.  also  endeavoured  to  find  trucks  for 
them,  but  was  unable  to  do  so.  Plaintiff  repeatedly  sent  to  K,  demanding  the  barley.  K, 
finally  detained  it,  and  emptied  the  barley  from  the  sacks  back  into  the  bulk. 

Held,  that  the  property  in  so  much  of  the  barley  as  was  not  put  into  the  sacks  did  not 
pass  to  plaintiff. 

But,  per  Lord  Campbell  C.  J.,  Coleridge  and  BrU  Js.,  that  the  portion  put  into  the  sacks 
passed  to  the  plaintiff:  hnsitante  Crtmrniom  J.,  on  the  ground  that  it  dia  not  appear  quite 
clearly  that,  at  the  time  when  plaintiff  demanded  the  bu'lev,  he  knew  that  any  portion  had 
been  put  into  the  sacks,  and  that,  therefore,  his  assent  to  the  particular  appropriation  was 
doubtful. 

K.  having  become  bankrupt  after  he  had  emptied  the  barley  from  the  sacks  into  the  bulk, 
and  the  defendant,  his  assignee,  having  removed  the  whole  together :  Held,  bv  the  whole 
Court,  that  this  was  a  conversion,  by  the  assignee,  of  all  the  Mrley  (if  any)  which,  by  the 
putting  it  into  the  sacks,  had  become  plaintiff's  property. 
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1857.  On  the  trial,  before  Erie  J.,  at  the  Sittings  in  Ltrndtm 

ajldumsb'  "*  '•^  BUmy  Term,  a  Terdict  was  found  for  the  plain- 
ti£^  by  consent,  for  the  whole  amount  of  his  claim,  and 
coats  40t«.,  subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

The  plaintiff  is  a  com  merchant  at  WUham  in  E$$ex; 
and  the  defendant  is  the  official  assignee  of  the  estate 
and  e£fects  of  one  James  Wailing  Knighis,  a  bankrupt, 
who,  up  to  the  time  of  his  bankruptcy  as  hereinafter 
mentioned,  carried  on  business  at  Ipswich  in  Suffolk  as 
an  auctioneer  and  seed  merchant. 

On  I2th  SepUmber  1856,  the  plaintiff  took  34  bullocb 
to  Ipswich  for  the  purpose  of  having  them  sold  by  auction 
by  the  said  J,  W.  KmghUy  and  instructed  Kmghis  to 
sell  them  if  they  should  fetch  a  certain  price.  They 
did  not,  however,  fetch  that  price;  and  consequently 
were  bought  in  by  the  plaintiff.  Emghts  then  informed 
the  plaintiff  that  he  had  a  quantity  of  barley  in  his 
granary,  and  proposed  to  exchange  a  portion  of  it  for 
the  plaintiff's  bullocks.  The  plaintiff  went,  and  looked 
at  the  barley,  which  consisted  at  that  time  of  one  large 
heap  containing  between  200  and  300  quarters.  He 
weighed  a  bushel  of  it  for  the  purpose  of  ascertaining^^ 
its  quality,  and  took  a  sample  away  with  him ;  but 
bargain  was  made  on  that  day ;  and  the  bullocks 
sent  to  Colchester  the  same  evening.  On  the  following 
day  (13th  September)  the  plaintiff  and  Knights  were  mt 
Colchester  market;  and  the  plaintiff  sold  two  of  hii 
bullocks  there :  after  which  a  conversation  took  plsoe^ 
between  the  pldntiff  and  Knights^  upon  the  subject  of 
the  exchange  proposed  on  the  previous  day,  which 
resulted  in  the  following  arrangement  between  them. 

It  was  agreed  that  Knights  should  have  the  remainiog 
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32  bullocks  at  the  price  of  6/.  a  piece>  and  that  the  1857. 
plaintiff  should  take  in  exchange  100  quarters  of  the  aldhidob 
barley  which  he  had  seen  at  Ipsunch  the  day  before,  at  jounsoii. 
the  price  of  21.  Ss.  a  quarter.  The  difference  between 
the  value  of  the  barley  and  of  the  bullocks,  viz.  231, 
was  to  be  paid  in  cash  by  the  plaintiff  to  Knights.  It 
was  further  agreed  that  the  plaintiff  should  send  his 
own  sacks  to  Ipswich  on  the  following  Monday  (15th), 
and  that  Knights  should  fill  the  sacks  with  the  barley, 
take  them  to  the  railway,  and  plac^  them  upon  trucks, 
free  of  charge,  to  be  conveyed  to  the  plaintiff  at  Witham. 
Something  was  also  said  about  a  sum  of  2(^L  7«.,  which 
the  plaintiff  owed  Knights  for  some  goods  which  he  had 
previously  purchased :  but  it  was  agreed  that  this  trans- 
action should  not  interfere  with  the  arrangement  which 
was  then  being  made. 

As  soon  as  this  arrangement  was  effected,  the  plaintiff 
made  the  following  note  of  it  in  his  pocket  book. 

^'  Septr.  13.     J.  W.  Knights  exchange 

32  beasts  at  6/.  Os.  Od.  for  barley. 
J.  W.  Knights, 
100  barley  43/ 
£215  barley 
''  less  h\  £  192  beasts 

£   23  money  to  pay." 
And  the  32  bullocks  were  then  and  there  delivered  by 
the  plaintiff  to  Knights. 

On  the  following  Monday,  pursuant  to  the  above 
arrangement,  the  plaintiff  sent  to  Ipswich  200  sacks 
(being  a  sufficient  number  to  contain  the  whole  100 
quarters  of  barley).  Some  of  these  sacks  were  marked 
in  the  plaintiff's  name ;  and  they  were  all  duly  received 
by  Knights :   but  the  barley  was  not  delivered  or  for- 
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raded  to  the  plaintiflL  On  16di  Sepbrnber  tbe  plaintiff 
wrote  to  KmagkU  btr  a  aampie  of  the  bailej,  wfaidi  was 
acuadingly  genL  On  17th  Sepbmber^  Kmiffkit  aent  oDe 
of  his  men,  named  Abd  SwuA,  to  fill  155  oat  of  tbe 
200  sacks  with  bailej  fiom  tbe  abofe  mentioned  heq> : 
and  aoeor£ngl J  Swuik  proceeded  to  the  gnnarj,  and, 
with  tbe  iHHJwtsni  f  of  other  petaooa^  filled  155  of  tbe 
sacks  with  baric j  from  the  heap  (each  sack  cootainiog 
one  coomb,  or  half  a  qiiarter)^  After  die  sadcs  bid 
been  filled,  there  was  left  in  the  heap  some  70  or  80 
qoarteiB;  so  that  tbe  qoantity  pat  into  the  sacks  was 
only  aboot  half  tbe  bulk.  B j  the  fiirther  diiectioa  of 
Einffkit,  Swuik  applied,  tbe  same  day,  at  the  ndlway 
station  at  fytmidk  (or  some  tracks,  to  convey  the  155 
sada  to  the  plaintiff  at  fFkkam,  bot  was  not  able  to 
obtain  any.  On  the  following  Saturday  (20th)^  tbe 
plaintiff  again  saw  Kmgkts  at  Cokkesier  market,  and  com- 
plained  to  him  of  the  non-delivery  of  tbe  bariey.  He 
said  he  was  sonry  that  he  had  not  sent  it ;  but  that  he 
had  been  very  bosy,  and  anaUe  to  get  trucks ;  and  that..^ 
it  should  be  sent  on  the  Momiay  following  without 
On  tbe  foUowiii^  Momday  morning  (22d)  KjnghU  gi 
directions  to  a  deric  in  his  employ,  named  Mulley^ 
get  some  trucks,  and  have  the  155  full  sacks^  whic 
were  then  standing  in  the  granary,  put  upon  them  t 
be  sent  to  the  plaintiff.  Muttey  accordingly  applied  fir 
tbe  trucks,  but  without  success.  After  giving  tboe 
KniffkU  himself  went  up  to  Lmdan^  saw  tk 
in  Mark  Lane^  and  told  him  that  the  barlej 
would  be  put  upon  tbe  rail  that  day. 

In  the  course  of  the  same  oMming,  the  plabtiff  lad 
sent  to  Ipswick  a  person  in  bis  employ,  named  Chtrek, 
to   demand  of  Knighta  tbe  100   quarters  of  baifej. 
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Acconlingly,  Church  called  at  Knights*  about  noon^  1857. 
and  found  that  he  was  away  from  home,  but  saw  aldridob 
Mulky^  and  demanded  the  barley  of  him.  Mulley  said 
that  he  could  get  no  trucks  to  put  it  upon,  and  that 
Church  bad  better  ti^  himself  to  get  some :  that,  if  he 
could  procure  any,  the  barley  should  be  put  upon  the 
rail  that  afternoon ;  but  that,  at  any  rate,  it  should  be 
forwarded  the  first  thing  the  next  morning.  After  thb. 
Church  returned  to  Witham. 

While  the  above  communication  was  passing  betw^n 
Mulky  and  Churchy  the  former  received  from  Knights  a 
telegraphic  dispatch  in  the  following  terms. 

**  The  following  message  forwarded  from  Mark  Lane 
station,  and  received  at  Ipswich  town  station,  Septr.  22, 
1856. 


From  To 

Name  and 


Quay  House, 
Ipsunch. 

**  If  you  have  not  put  oats  on  rail,  do  not,  nor  allow 
more  barley  to  go,  if  applied  for.    Private." 

The  barley  mentioned  in  the  said  dispatch  was  the 
same  barley  in  respect  of  which  Knights  had  given 
MuUey  directions  in  the  morning :  but  Mtdley  did  not 
mention  to  Church  the  contents  of  the  dispatch,  nor 
the  &ct  that  he  had  received  any  communication  from 
Knights, 

The  barley  was  not  forwarded  to  the  plaintiff  the 
next  day,  but  remained  in  the  sacks  till  the  following 
Wednesday ;  when  Abel  Smith,  by  Knights^  directions, 
turned  it  all  out  of  the  sacks  again  on  to  the  heap  fit)m 
which  it  was  taken,  so  as  to  be  undistinguishable  from 
the  rest  of  the  heap. 
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On  Tkuraday,  25th  September. 
information  which  the  plaintiff  hi 
himself  to  Iptwick  and  saw  Knigl. 
He  remonstrated  with  him  for  not 
and,  after  some  conversation,  & 
was  sorr;  to  sa;  be  was  in  tioub 
of  bankruptcy  served  upon  bim. 
KnigkU  filed  a  petition  for  am 
211th  section  of  The  Bankrupt  Ls 
1849  {a).  And,  at  the  first  ^tting 
matter  of  that  petition,  on  the  4tl 
KtiighU  was  adjudicated  a  banlrup 
was  then  named  and  made  the  t. 
estate  aud  effiecta. 

The  plaintiff  had,  prcTiouslj 
summons  against  KnighU  before  th< 
at  Cole/utter;  which  was  heard  ' 
and  cUsmissed.  After  the  hearing, 
attorney's  managing  clerk,  Mr. 
Iptwick :  when  the  latter  served  a 
notice,  signed  by  the  plaintiff,  upoi 
messenger  of  the  Court  of  Bankruj 
possession  of  all  Knighti  property. 
"  Notice. 

"  Without  prejudice  to  the  not 
bj  me  on  my  behalf  on  or  ab 
September  1856. 

"  To  Jamet  WatUng  Kmghtt, 
county  of  Suffolk,  auctioneer,  o 
concern. 

"I    hereby   demand   the    delii 
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quarters  of  barley,  my  property,  now  being  in  or  upon        1857. 
your  warehouse  or  premises  at  Ipswich  in  the  county  of   "^ldbidoe" 
Suffolk^  and  sold  by  you,  the  said  Jas.  Wading  Knights, 
to  me,  on  or  about  the  13th  day  of  September  last 
''  Dated  the  30th  day  of  October,  1856. 

"  J.  W.  Aldridge."* 

At  the  time  of  the  service  of  this  notice,  Mr.  Beaumont 
tendered  to  the  messenger  23/.  in  cash,  as  the  money 
balance  due  from  the  plaintiff  to  Knights  for  the  barley. 
The  messenger  received  the  notice,  but  refused  to  take 
the  2321  This  was  the  first  occasion  on  which  any 
tender  of  the  237.  had  been  made  by  or  on  behalf  of 
the  plaintiff. 

On  11th  Abuem^r  the  following  demand,  signed  by 
the  plaintiff,  was  served  upon  the  defendant. 

"  To  Patrick  Johnson  Esq., 

Official  Assignee, 

B(xsinghaH  St,  London. 

*^  In  the  matter  of  James  WatUng  Knights,  of  Ipswich 

in  the  county  of  Suffolk,  com  merchant,  dealer  and 

chapman,  a  bankrupt. 

'^  Sir,  I  hereby  demand  the  delivery  of  100  quarters 

of  barley,  agreed  by  the  above  named  bankrupt,  on  the 

13th  day  of  September  last,  to  be  delivered  to  me  in 

exchange  for  32  bullocks  then  sold  and  delivered  by 

me  to  him :  and  I  now  tender  you  (although  I  protest 

against  it  being  considered  that  I  am  liable  so  to  do) 

the  sum  of  232!.,  being  the  difference  between  the  agreed 

price  of  the  said  barley  and  the  agreed  price  of  the  said 

bullocks. 

^^  I  am.  Sir,  Your  most  obedt.  Servt. 

''Jas.  mUher  AUridge."" 
"  fFitham,  10  November,  1856." 
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Ig^Y^       Andy  at  the  dme  of  the  senrioe  of  this  demand^  23L  in 

' cash  was  dolj  tendered  to  the  defendant,  as  being  the 

▼'  bahmre  dne  firom  the  plaintiff  as  aibresaid. 

JuMS»09. 

The  demand  was  not  complied  with;  and  the  money 
was  noCaooepCed* 

On  18th  November  this  action  was  commenced. 

The  said  200  sacks  remained  upon  Kmgkii  premises 
mitO  the  bankruptcy,  when  they  were  taken  possession 
of  by  the  aasigneesL  On  24th  Deeembery  an  order  wss 
made  in  this  action  by  Coleridge  J.  in  the  foOowiog 
terms. 

''Upon  hearing  the  counsel  on  both  rides,  I  do  order 
that,  upon  the  defendant's  deliTering  up  or  tendering  to 
the  phuntiff  200  sacks,  being  the  sacks  in  the  dedarstioo 
mentioned,  and  paying  nominal  damages  and  costs^  the 
proceedings  herein  be  stayed* 

**  Or,  if  the  plaintiff  will  not  consent  thereto,  that  be 
be  subject  to  the  costs  of  the  action,  unless  he  obtain  a 
rerdict  fcH*  some  of  the  other  goods  in  the  declaration 
mentioned,  or  damages  beyond  nominal  damages  for  the 
detention  of  the  sacks  in  question.  And  I  order  that 
the  plaintiff  be  at  liberty  to  amend  the  declaration,  b; 
inserting  a  claim  for  special  damages  as  to  the  detentioo 
of  the  sacks.     I  certify  for  a  couoseL 

**  Dated  the  24th  day  of  December,  1856. 

J.  T.  Coleridge: 

On  29th  December  1856,  Louis  Bhmjield,  the  said 
messenger,  went  to  the  plaintiff's  house  and  made  i 
tender,  on  behalf  of  the  defendant,  to  Mrs.  Aldridf, 
the  plaintiff's  wife,  in  his  absence,  of  the  200  sacks, 
and  damages  for  the  detention  thereof,  in  accordance 
with  the  above  order.  At  first  she  refused  to  take  thc«: 
but  afterwards,  having  seen  the  plaintiff's  attorney,  J* 
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received  back  the  sacks,  but  would  not  take  the  Is.        1857. 
damases.  I 

It  is  agieed  that  the  defendant  would  at  any  time 
have  given  up  the  sacks  to  the  plaintiff,  had  he  been 
requested  so  to  do. 

The  barley  remained  at  Knights*  granary  until  ChrUt- 
mas  last,  when  it  was  removed :  and  the  value  of  it 
remained  the  same,  viz.  2h  3«.  per  quarter,  from  the 
time  of  the  above  mentioned  assignment  until  after  the 
commencement  of  this  action. 

The  damage  sustained  by  the  plaintiff  being  deprived 
of  his  sacks  was  at  the  rate  of  one  penny  per  week  for 
every  sack. 

llie  action  was  commenced  originally  against  both 
the  assignees  of  Knighti  estate :  but^  on  the  21st  of 
January  last,  the  name  of  one  of  the  defendants  was 
struck  out  of  the  proceedings  by  an  order  of  Mr.  Justice 
CrcmpUm. 

The  pleadings  in  this  action  are  to  form  part  of  this 
case ;  and  the  questions  for  the  opinion  of  the  Court  are : 

1.  Whether  the  issues  joined  in  the  said  action 
respectively  should  be  found  for  the  plaintiff  or  for  the 
defendant 

2.  If  the  plaintiff  is  entitled  to  maintain  the  action, 
for  what  goods  or  moneys  the  verdict  found  for  him  is 
to  stand. 

'BiUUsUmy  for  the  plaintiff.  The  first  question  is, 
whether,  before  the  bankruptcy,  the  property  in  the 
barley  passed  to  the  plaintiff;  secondly,  whether,  if  so, 
there  was  a  conversion  by  the  defendant  There  is  no 
question  as  to  apparent  possession,  the  bankrupt  not 
having  had  possession  by  the  consent  of  the  plaintiff. 


894  TRINITY  TERM. 

1857.  ^^  to  the  first  question,  the  plaintiff  contends  that  all 

Aldbidge  ^^®  hundred  quarters  passed.  The  principal  part  of  the 
Johnson  consideration,  the  bullocks,  was  received  by  the  bankrapt : 
and  barley  was  delivered  into  the  plaintiff^s  sacks  in 
pursuance  of  the  bargain.  It  is  true  that  all  the  barley 
was  not  so  delivered :  but  what  was  delivered  was  taken 
from  a  specific  heap ;  and  that  sufficiently  defined  the 
identity.  [Crompton  J.  Which  hundred  quarters  was 
the  plaintiff  to  have  ?]  Whatever  hundred  the  bankrupt 
might  put  into  the  plaintiff's  sacks.  [Crompton  J.  That 
might  be  any  hundred.  Lord  Campbell  C.  J.  Really 
your  proposition  as  to  the  whole  is  not  tenable.]  The 
plaintiff  then  insists  only  on  the  portion  put  into  the 
155  sacks.  By  the  arrangement,  the  plaintiff  was  to 
send  his  own  sacks :  he  does  send  them ;  and  the  bank- 
rupt delivers  the  barley  into  them,  and  does  all  that  is 
in  his  power  to  send  them  off.  That  trucks  could  not 
be  found  at  the  time,  to  dispatch  the  sacks,  does  not 
render  this  the  less  a  delivery.  [Lord  Campbell  C.  J. 
Suppose  the  plaintiff  had  been  present,  and  had,  after 
the  barley  was  put  into  the  sacks,  sealed  up  the  sacks, 
without  taking  them  away.]  No  doubt  the  property 
would  then  have  passed:  and  what  actually  took  place 
was  quite  as  effectual.  [Lord  Campbell  C.  J.  Certainly 
the  property  may  be  in  the  vendee  though  it  is  in  the 
manual  possession  of  the  vendor.]  That  is  so.  In 
Rohde  V.  Thwaites  (a)  a  vendor  sold  twenty  hogsheads 
of  sugar  out  of  a  larger  quantity:  he  delivered  four, 
and  filled  up  and  appropriated  other  sixteen,  desiring 
the  vendee  to  take  them  away  :  the  vendee  said  that  he 
would  take  them  as  soon  as  he  could :  and,  in  an  action 

(a)  6  B.^  a  388. 
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by  the  vendor  for  goods  bargained  and  sold,  it  was  held       1857. 
that  the  property  in  the  sixteen  passed,  though  they     aldridob 
were  not  removed  from  the  premises  of  the  vendor.     .    ^' 

*^  Johnson. 

[Erie  J.     That  case  would  be  exactly  in  point  if  there 

it  appeared  that  there  remained  a  duty,  on  the  part  of 
the  vendor,  to  forward.  Crompton  J.  You  will  say  that 
the  sacks  were  in  the  bankrupt's  hands  in  order  that  he 
might  perform  a  certain  duty,  not  that  he  might  other- 
wise meddle  with  them.]  Yes.  [Lord  Campbell  C.  J. 
You  say  that  his  doing  more  was  a  wrongful  conversion.] 
It  was  so.  There  was  no  question  as  to  the  bankrupt's 
original  intention  to  appropriate ;  for  he  gave  orders  to 
send  the  sacks  away  by  the  railway.  It  is  immaterial 
that  there  was  no  tender  before  the  bankruptcy.  But, 
indeed,  no  tender  was  necessary  at  all:  there  was  no 
lien.  Nor  did  the  bankrupt  or  defendant  profess  to 
hold  the  barley  on  the  ground  that  it  might  be  retained 
till  the  money  was  paid.  The  assignee  can  be  in  no 
better  position  than  the  bankrupt 

Then  as  to  the  conversion.  [Crompton  J.  When 
you  demanded  the  barley  of  the  assignee,  what  was  he 
to  do  ?  How  could  he  separate  your  barley  from  the 
rest?  You  have  a  case  against  the  bankrupt:  but  how 
could  the  assignee  deliver?]  The  bankrupt  could  not, 
by  having  mixed  up  the  plainti£P's  property  with  his 
own,  gain  the  right  of  retaining  it :  nor  can  his  assignee 
be  in  a  better  position.  [Crompton  J.  The  assignee  is 
not  liable  for  the  tortious  act  of  the  bankrupt.  Erie  J. 
Where  a  party  mixes  up  another  man's  property  in- 
separably with  his  own,  the  consequence  is  that  he  loses 
his  own.  Lord  Campbell  C.  J.  Yes,  unless  the  portion 
mixed  up  be  quite  insignificant.     Erie  J.     Then,  if  the 


896  TRINITY  TERM. 

1857.       plaintiff  was  entitled  to  take  the  whole  from  the  hank^ 

Aldridob     "^P^*  ^®  would  be  entitled  to  take  it  from  the  assignee.] 

J0HN8OH       Those  consequences  would  follow.    [Cramptan  J.   I  fipd 

it  stated  that  the  whole  was  removed :  that  must  ipeaDj,  a 

removal  by  the  assignees.]    That  is  enoug^i  to  constitute 

a  conversion. 

But,  further,  there  is  at  any  rate  no  defence  as  to  the 
sacks.  [Cromptan  J.  Surely  that  point  is  disposed  of 
by  my  brother  Coleridge^^  order.]  Then  that  is  not 
insisted  on. 

Prentice^  contra.  The  barley  placed  in  the  sacks  was 
taken  from  the  bulk,  of  ^hich  an  unascertained  hundred 
quarters  had  been  sold :  the  particular  portion  placed  in 
the  sacks  was  not  sold.  [Crompton  J^  The,  propertj 
would  not  pass  if  any  thing  remained  to  be  done  by  the 
vendor.]  In  order  thi^t  the  separation  of  the  particular 
quantity  may  effect  a  transfer  of  the  property  there  must 
be  an  assent  by  the  vendee ;  the  reason  of  which  is;,  that 
the  vendee  is  entitled  to  see  that  the  portion  separated 
corresponds  with  the  bulk.  {ErU  J.  If  the  portion  is 
separated  in  conformity  with  the  contract,  surely  the 
property  in  that  passes.]  The  vendor  might  have  sub- 
stituted another  portion  before  the  sacks  arrived  at  the 
railway :  till  then  the  property  did  not  pass,  by  the  agree- 
ment. In  BlackburrCs  Treatise  On  the  effect  of  the  Con^ 
tract  qfSale^  p.  126,  the  law  is  thus  stated :  **  the  speciBc 
goods  must  be  agreed  upon ;  that  is,  both  parties  must 
be  pledged,  the  one  to  give  and  the  other  to  accept  those 
specific  goods."  Here,  though  the  vendee  did  assent  to 
the  goods  being  placed  in  his  sacks,  the  property  did 
not  pass  till  he  had  inspected  the  barley.     Holroyd  J,, 
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in  Rohde  v.  Thwaite8{a)^  makes  not  only  the  selection  1857. 
bj  the  vendor  essential,  but  also  the  "  adoption  of  that  aldridob 
act"  bj  the  vendee.  Suppose  the  goods  had  been  burnt  ^^J^ 
\Erh  J.  That  was  the  test  in  my  mind :  I  think  the 
plaintiff  would  have  had  to  bear  the  loss,  according  to 
the  principles  laid  down  in  Rugg  v.  MmeU{b)^  In 
p.  128  of  Mr.  BlachburtCs  TreatUe^  the  final  appro*- 
priation  which  transfers  the  property  is  stated  to  take 
place  when  the  party  who  is  to  do  the  first  act  makes 
the  election,  the  property  being  made  certain  by  such 
election ;  for  which  Sir  Rowland  Heywaris  CoMe  (c)  is 
cited.  Here  the  act  to  be  done  was  dispatching  the 
barley.  \EtU  J.  Mr.  BlacUmm  has  expressed  himself 
with  perfect  accuracy.  He  says:  ''where  from  the  terms 
of  an  executory  agreement  to  sell  unspecified  goods,  the 
vendor  is  to  dispatch  the  goods,  or  to  do  any  thing  to 
them  that  cannot  be  done  till  the  goods  are  appropriated, 
he  has  the  right  to  choose  what  the  goods  shall  be ;  and 
the  property  is  transferred  the  moment  the  dispatch  or 
other  act  has  commenced,  for  then  an  appropriation  is 
made,  finally  and  conclusively,  by  the  authority  con- 
ferred in  the  agreement."]  In  the  case  of  goods  sent 
by  a  carrier,  the  delivery  to  the  carrier  is  the  transfer. 
The  necessity  of  commencing  the  act  agreed  upon,  in 
order  to  fix  the  appropriation,  appears  by  the  two  cases 
cited  by  Mr.  BlacUmm^  Fragano  v.  Long  (d)  and  Atkin- 
son V.  Bell  {e).  Here  the  act  agreed  upon  was  the 
sending:  nothing  short  of  that  fixed  the  property. 
Wallace  v.  Breeds  (g)  ilhistrates  this.  Fiuther,  the  con- 
tract was  indivisible:   putting  a  portion  into  the  sack 

(a)  6  B.^C.  893.  (6)  11  Sati,  210. 

(•)  2  Rep.  35  a.  (d)  4  B.  ^  C,  219. 

(•)  S  B,^C,  277.  (^)  13  E^gi,  522. 

VOL.  vn.  3  ^  B.  &  B. 
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1857.  coakl  not  transfer  the  goods  sokL  [Lord  CaimpbeU  C.  J. 
I>o  jrou  sajr  none  passed?]  Yes:  the  plaintiff  migfat 
haTe  refused  to  receiTe  a  part.  \^CrtnKpiam  J.  Is  there 
not  eridence  that  the  plaintiff  assented  to  the  appropria- 
tion  ?  Did  he  not  know  of  it  ?  Lord  CampbtU  C.  J. 
Majr  there  not  be  an  anticipatiTe  assent — ^  I  will  take 
to  what  jou  put  into  the  sacks — "?] 

Then,  next,  there  was  no  conTeraon  by  the  assigDee. 
If  there  was  anjr  conTeision,  it  was  completed  bj  the 
bankrupt :  after  that,  his  assignee  coold  not  cooTert. 
[Lord  Campbell  C.  J.  That  is  not  sa  If  a  man  takes 
my  horse  he  concerts  it :  if  he  hands  it  oirer  to  anothar, 
who  refuses  to  gi^e  it  op  to  me  on  demand,  that  other 
concerts  alsa  If  the  bankrupt  had  divested  the  pro- 
perty from  the  plaintiff  it  would  be  otherwise :  bot  he 
has  only  done  a  wrongful  act.  Here  the  assignee  denies 
the  plaintiff's  claim  to  any  part;  and  he  is  right  in 
claiming  all,  if  the  former  part  of  your  argument  be 
correct]  No  distinct  act  of  conversion  by  the  assignee 
is  shewn. 

BittlestoHf  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  In  cases  of  this  sort  there 
often  is  great  doubt  and  great  difficulty ;  but  the  present 
case  seems  to  me,  on  both  points,  free  from  all  doubt 
and  difficulty.  I  think  that  no  portion  of  what  remained 
in  bulk  ever  vested  in  the  plaintiff.  We  cannot  tell 
what  part  of  that  is  to  vest.  No  rule  of  the  law  of 
vendor  and  purchaser  is  more  clear  than  this:  that, 
until  the  appropriation  and  separation  of  a  particular 
quantity,  or  signification  of  assent  to  the  particular 
quantity,  the   property  is  not  transferred.     Therefore, 
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except  as  to  what  was  put  into  the   155  sacks,  there        i857. 
must  be  judgment  for  the  defendant.     It  is  equally  clear     aldridoe 
that,  as  to  what  was  put  into  those  sacks,  there  must  be      johnmh. 
judgment  for  the  plaintiff.     Looking  to  all  that  was 
done,  when  the  bankrupt  put  the  barley  into  the  sacks 
eo  instanti  the  property  in  each  sack-full  Tested  in  the 
plaintiff.     I  consider  that  here  was  a  priori  an  assent 
by  the  plaintiff.     He  had   inspected  and  approved  of 
the  barley  in  bulk.     He  sent  his  sacks  to  be  filled  out 
of  that  bulk.     There  can  be  no  doubt  of  his  assent  to 
the  appropriation  of  such  bulk  as  should  have  been  put 
into  the  sacks.     There  was  also  evidence  of  his  subse- 
quent appropriation,  by  his  order  that  it  should  be  sent 
on.    There  remained  nothing  to  be  done  by  the  vendor, 
who  had  appropriated  a  part  by  the  direction  of  the 
vendee.     It  is  the  same  as  if  boxes  had  been  filled  and 
sent  on  by  the  bankrupt,  in  which  case  it  cannot  be 
disputed  that  the  property  would  pass:  and  it  can  make 
no  difference  that  the  plaintiff  ordered  the  sacks  to  be 
forwarded  by  the  vendor.     As  to  the  question  of  con- 
version, the  property  being  in  the  plaintiff,  he  has  done 
nothing  to  divest  himself  of  it     It  is  not  like  the  case 
of  confusion  of  goods,  where  the  owner  of  such  articles 
as  oil  or  wine  mixes  them  with  similar  articles  belonging 
to  another.     That  is  a  wrongful  act  by  the  owner,  for 
which  he  is  punished  by  losing  his  property.     Here  the 
plaintiff  has  done  nothing  wrong.     It  was  wrong  of  the 
bankrupt  to  mix  what  had  been  put  into  the  sacks  with 
the  rest  of  the  barley ;  but  no  wrong  has  been  done  by 
the  plaintiff.     That  being  so,  the  plaintiff's  property 
comes  into  the  hands  of  the  defendant  as  the  bankrupt's 
assignee.   If  the  defendant  had  a  lien,  he  does  not  detain 
the  barley  on  that  ground.     He  denies  the  plaintiff's 

3  M  2 
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He  dHm  aO.  [&■  b«lcT.  nd  cUh  all  <£  h  m  bong 
tfae  pnpoR  <d  Ae  bnfcn^     He  theigfag  hM  eon- 


CfKSaBiBB  J.  1  MB  of  the  hbc  opiiuoa.  I  thiiA 
[&■  prapsCT  B  tfac  pvtiaa  wiuch  n  put  into  the 
iileiiiiiff'i  Bcka  pMed  b>  dw  r**™ tiff  That  portwHi 
w^  sBomcica  bj  the  """""^  naoi  the  balk,  m  pnt 
■eribi^^ncB  of  the  contnet;  ™i  there  ia  abandaot 
evaiBice  <tf  ipprapdadoD,  aa  fe  w  the  bankrupt  cmild 
appDpoMK.  Thoe  ii  afaa  abondnt  evidenoe  of  aswnt 
b*  the  ^HadC  He  had  befin  wntnl  to  the  qnalitj 
at  the  &■&;  aid,  dhx  the  ptxtioQ  waa  pat  into  the 
Mtib^hcdencd  Aat  tfaeyriioaldbeaent  tohim.  Tbefe 
if  thoacnd^Meof  the  coa^faioQ  of  the  act  of  appo- 
[pif^— -  .AiMBaB  T.  &ff(<i)  ia  a  toj  di&rent  ewe. 
Thoe  A^  8""^  **"  ^  '^  coone  (tf  beii^  unde; 
wod.  mmxj  abBMiona  had  taken  place;  and  the  pa^ 
chaer  bad  nenv  done  aij  act  l^  which  he  wia^t'A 
the  pardcniar  Ang  made.  Here  it  a  ootoplete  •ppro- 
pnMiaiL.  As  lo  the  convcnian,  TMT*hipg  that  eitber  the 
fasikiupt  or  the  aaagnee  coold  do  vithoiU  the  {dundffi 
eooKnt  could  i£raM  the  plaintiff's  peopeity;  and  ibe 
ictnoval  ii  abomfaai  pnxrf'of  the  cooTenitKi. 

E>ix  J.  I  alao  am  ckailj  of  opinion  that  the  pn^otj 
in  what  waa  pot  into  the  Mcka  paned  to  the  plainliC 
It  is  dear  that,  wheie  there  is  an  agreement  fi>r  the  Mb 
and  piBcbaae  of  a  paiticalar  chattel,  the  chaUd  psMt 
at  once.     If  the   thing   sold   b  not   ascertaiDCC^  nd 
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something  is  to  be  done  before  it  is  ascertained,  it  does  1857. 
not  pass  till  it  is  ascertained.  Sometimes  the  right  of  aldridoi 
ascertainment  rests  with  the  vendee,  sometimes  solely  johhsoh. 
with  the  yendon  Here  it  is  vested  in  the  vendor  only, 
the  bankrupt.  When  he  had  done  the  outward  act 
which  shewed  which  part  was  to  be  the  vendee's  pro- 
perty, his  election  was  made  and  the  property  passed. 
That  might  be  shewn  by  sending  the  goods  by  the 
railway :  and  in  such  case  the  property  would  not  pass 
till  the  goods  were  dispatched.  But  it  might  also  be 
shewn  by  other  acts.  Here  was  an  ascertained  bulk,  of 
which  the  plaintiff  agreed  to  buy  about  hal£  It  was 
left  to  the  bankrupt  to  decide  what  portion  should  be 
delivered  under  that  contract.  As  soon  as  he  does  that, 
his  election  has  been  indicated;  the  decisive  act  was 
putting  the  portion  into  the  sacks.  If  it  were  necessary 
to  rest  the  decision  on  the  assent  of  the  vendee  in 
addition  to  this,  I  am  of  opinion  that  there  b  abundant 
evidence  of  such  assent ;  for  the  vendee  demanded,  over 
and  over  again,  the  portion  which  had  been  put  into  the 
sacks.  I  think  Mr.  Blackburn  has  expressed  the  law 
with  great  clearness  and  accuracy.  He  6rst  takes  the 
case  where  one  party  appropriates  and  the  other  assents; 
and  then  the  case  where,  by  virtue  of  the  original  agree- 
ment, the  authority  to  appropriate  is  in  one  party  only. 
As  to  the  question  of  conversion,  I  am  of  opinion,  on 
the  grounds  which  have  already  been  stated,  that  the 
assignee  has  converted  the  plaintiff^  property. 

Cbompton  J.  As  to  the  first  point,  respecting  the 
part  not  put  into  the  sacks,  I  never  felt  any  doubt  As 
to  the  second  point,  I  do  not  feel  so  clear  as  the  other 
members  of  the  Court,  though  I  do  not  say  that  I 
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1857.  disagree  with  them.  It  is  suggested  that  the  plaintiff 
Aldridoe""  ^'^  ^  ^^^  bankrupt,  in  effect,  I  will  buy  what  you  will 
JoHVBOM.  P"^  ^^^  ^^^  sacks.  After  that  was  done,  I  much  doubt 
whether  the  bankrupt  could  meddle  with  the  sacks  and 
turn  out  what  had  been  put  in.  It  may  be  that  the 
bargain  was  as  my  Lord  and  my  brother  Erie  put  it, 
that  the  plaintiff  would  take  what  the  vendor  should  put 
in.  On  that  view,  when  the  barley  was  put  into  the 
sacks  it  was  just  as  if  it  had  been  sent  by  a  carrier. 
Also  I  agree  that,  if  the  plaintiff  sent  for  the  bariey 
after  it  was  in  the  sacks,  that  would  be  an  assent  to  the 
appropriation.  But  I  doubt  whether,  as  the  case  is 
stated,  it  is  quite  clear  that  the  plaintiff  knew  that  the 
barley  had  been  put  into  the  sacks :  if  he  did,  there  was 
clear  evidence  of  assent.  Then  it  is  argued,  on  behalf 
of  the  defendant,  that  the  contract  was  entire,  and  that 
either  all  or  none  of  the  barley  must  pass.  I  do  not 
agree  to  that  There  was  an  appropriation  of  so  much ; 
and  so  much  passed.  As  to  the  conversion,  the  law  is, 
beyond  question,  as  my  Lord  puts  it :  a  prior  conversion 
does  not  prevent  a  subsequent  conversion;  the  true 
owner  may  waive  the  first  conversion.  It  is  difficult  to 
say  what  the  assignee  was  to  do.  But  I  think  that,  if 
he  remove  all,  it  is  a  conversion  of  the  part  which 
belongs  to  the  plaintiff:  if  he  sells  all,  an  action  for 
money  had  and  received  may  be  brought  in  respect  of 
that  part  I  think  therefore  that,  as  he  has  removed  all, 
he  has  been  guilty  of  a  conversion. 

Judgment  for  plaintiff,  as  to  the  part  put  into 

the  sacks:   as  to  the  residue,  judgment 

for  defendant. 
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Jambs  Dixon,  executor  of  Alexander   Dixon,  Fnday, 

,  June  6th. 

against  Holdbotd. 


THE  first  count  of  the  declaration,  which  was  dated  By  deed  be- 
tween  2>.  and 

19th   February   18579   alleged    that    the    testator,  JET.,  i>.  sold 

to  H,  beds  of 

Alexander  DixoUy  in  his  life  time,  by  deed  made  the  coal,  and  H. 
12th  day  of  July  a.  d.  1834,  between  the  said  Alexander  pay  to  D,% 
Dixon  of  the  one  part,  and  the  defendant  of  the  other  STthepur- 
part,  sold  and  conveyed  to  the  defendant  certain  seams  ?H**^  money, 

*  ./  "in  manner 

and  beds  of  coal  and  minerals :  And  the  defendant,  in  "P^  ^^^^ 

times  follow- 

and  by   the  said    deed,   did   covenant  with   the  said  ing,*'thati8 

to  say,  part  in 

Alexander  Dixon  that  the  defendant,  his  heirs,  executors  cash  on  the 
or  administrators,  should  and  would  well  and  truly  pay  date  of  the 
or  cause  to  be  paid  to  the  said  Alexander  Dixon,  his  remianderby 
executors  or  administrators,  the  sum  of  213L  15*.,  as  noterundeT'^' 
and  for  the  purchase  money  for  the  said  seams  and  ^J^Ji^^^'en 
beds  of  coal  and  minerals,  in  manner  and  at  the  times  ^^®  ''****  *J® 

deed,  payable 

following:    that  is  to  say,  the  sum  of  21/.  7s.  %d.  on  toi>.  or 

^  order  on 

the  day  of  the  date  thereof,  and  the  remaining  sum  of  the  ist  of 

July  in  every 

192/.  Is.  6cL  by  four  several  promissory  notes  under  the  year  till  the 
hand  of  the  said  David  Holdroydy  bearing  even  date  with  diue  money 

should  be 
paid,  with 
interest,  until  the  notes  should  be  paid. 
77.  declared  against  H,  on  this  deed,  alleging  that,  though  H.  gave  2>.  two  notes  &c. 
(according  to  the  language  of  the  covenant),  imd  afterwards  paid  a  part  of  the  principal 
and  interest  mentioned  in  those  notes,  yet  he  did  not  pay  the  residue  of  the  principal  and 
interest  mentioned  in  those  notes,  but,  except  as  to  the  part  so  paid,  those  notes  and  so  much 
of  the  purchase  monev  and  interest  as  was  therein  mentioned  remained  wholly  unpaid  to  />. 
Held  a  good  breach,  the  covenant  extending  to  the  payment  of  the  money  named  in  the 
notes,  and  not  being  satisfied  by  the  mere  dehvery  p(  the  notes. 

And  that  it  was  a  bad  plea,  that  the  causes  of  action  did  nol  accrue  within  six  years 
bcforo  the  suit. 
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die  aid  deed,  pftjabk  to  the  and  Alaamdtr  Dbam  or 
onler,  respecd^j,  oq  the  first  day  of  Jmhf  in  eveij 
year  untQ  the  wbok  of  the  and  pordiase  monej  should 
be  fbSf  pndy  together  with  interest  thereon  sAer  the 
race  of  51  per  centum  per  annum,  until  the  suoe 
prooumoffj  notes  shonid  be  serefallj  paid,  without  auj 
deduction  thereoot  on  any  account  whatsoever.     Aver- 
ment :  that,  thou^  defendant,  in  part  performance  of 
hii  said  covenant,  did  make  and  ddiver  to  the  said 
A.  Dixom  in  his  life  doie  a  certain  promisBCHry  note 
bcaiiug  even  date  with  the  said  deed,  and  did  thoeby 
pauuiise  to  pay  to  the  said  A.  Dmrn,  or  hia  order,  the 
sum  of  50L,  with  interest  fiom  the  1st  day  of  Jmfy  then 
instant,  on  the  Ist  day  of  Jmfy  1837,  and  abo  a  certaio 
other  promisBOfy  note,  bearing  even  date  with  the  said 
deed,  and  did  therd>y  promise  to  pay  to  the  said  i. 
Dinm,  or  his  onler,  the  sum  of  50L,  with  interest  from 
the  1st  day  of  Jmfy  then  instant,  on  the  Ist  day  of  Jiify 
1838 ;  and  did  afterwards  pay  to  the  said  A.  Dixm,  in 
hb  life  time,  the  sum  of  15iL  5*.,  parcel  of  the  principil 
money  and  interest  mentioned  in  the  said  promissoiy 
notes :  Nevertheless  the  defendant  hath  not  at  any  time 
paid  or  caused  to  be  paid  the  residue  of  the  prindpil 
moneys  and  interest  menticmed  in  the  said  promissory 
notes,  or  either  of  them,  or  any  part  thereof  to  the  said 
A»  Diiam  in  his  life  time,  or  to  the  plaintiff  as  executor 
as  aforesaid,  since  the  decease  of  the  said  A,  Dixon; 
but,  except  as  to  the  said  sum  of  15iL  5«.,   the  said 
promissQry  notes  respectivdy,  and  so  much  of  the  said 
punjiase  money  and  interest  as  is  therein  mentionedi 
remains  wholly  unpaid  to  the  said  A.  Dixom  in  his  life 
time. 
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Plea  to  the  first  count:  that  the  alleged  causes  of  i857. 
action  did  not,  nor  did  any  or  either  of  them,  accrue  dixoh 
within  six  years  before  this  suit  Holdrotd 

The  defendant  also  demurred  to  the  first  count. 

The  plaintiff  demurred  to  the  plea ;   and  joined  in 
demurrer  as  to  the  first  count. 

The  defendant  joined  in  demurrer  as  to  the  plea. 

T.  F.  EUist  for  the  plaintiff.  The  ailment  on  the 
part  of  the  defendant  appears  to  be  that,  if  the  covenant 
is  to  give  the  promissory  notes,  the  record  shews  that 
this  has  been  done,  and  there  is  no  breach ;  but,  if  the 
action  be  for  non-payment  of  the  promissory  notes,  that 
is  for  a  breach  of  a  simfde  contract,  and  the  Statute  of 
Limitations  is  a  bar.  But  neither  of  those  suppositions 
represents  the  real  cause  of  action.  The  covenant  is, 
not  simply  to  give  promissory  notes,  but  to  pay  a 
portion  of  the  purchase  money  by  promissory  notes 
which  are  to  be  payable  annually  till  the  purchase 
money  be  fully  paid:  and  the  question  therefore  is  as 
to  the  meaning  of  a  covenant  to  pay  by  a  promissory 
note.  This  is  not  satisfied  by  giving  the  note:  a  note 
is  not  payment  of  even  a  simple  contract  debt,  till  it  is 
honoured :  it  only  suspends  the  remedy,  being  in  the 
nature  of  an  agreement  to  give  credit.  In  the  case  of 
a  covenant,  the  giving  of  the  note  does  not  even 
suspend  the  remedy.  Therefore  the  action  for  the 
breach  of  the  covenant  to  pay  the  notes  still  lies ;  and 
the  plea  that  the  causes  of  action  did  not  accrue  within 
six  years  is  bad.  And  it  is  plain  that  this  view  of  the 
deed  carries  out  the  intention  of  the  parties,  and  that 
the  deed  can  be  explained  in  no  other  way.     The  pro- 
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1857.        auaaorj  notes  are  to  be  of  even  date  with  the  deed  of 
jtaxm       cownant ;  and  thej  are  banded  orer  at  once  with  the 

BouaoiiL  ^^'^  ^  therefore,  the  parties  had  meant  merely  to 
coDtiact  for  the  givii^  the  notes,  tbe  whcAe  intenti<Mi 
would  have  been  carried  oat  b;  this  being  done  at 
the  dme ;  and  tbe  deed  of  covenant  woold  have  been 
nmvlj  >Dperfliioa8.  [GratgitaM  J.  Hie  covenantee  got 
the  benefit  of  a  aecnri^  which  he  might  n^otiate.] 
He  would  get  that  without  tbe  coreoant  {Cnm^ 
tm  J.  He  gets  the  covenant  abo.]  Bat  that,  on  tbe 
defendant's  view,'  gives  bim  no  additional  benefiL 
Soppose,  in  answer  to  a  declaration  in  debt,  tbe 
defendant  were  to  plead  that  be  had  paid  the  debt 
hj  a  ptomnaoiy  note,  and  isBiie  vere  taken  on  thtt 
pica:  it  is  dear  that  the  defendant  would  not  support 
his  plea  bf  mere  proof  that  be  had  handed  over  ■ 
note  wluch  had  been  ^shonoured,  or  even  which  m 
outstanding. 

MoMuhf,  contra.  The  covenant  is  to  pay  panlj  b; 
notes  **  in  nunner  and  at  the  times  following."  If  ibe 
defendant  had  not  given  the  notes,  that  would  hm 
constituted  a  breach  of  coveoanL  It  coold  not  be 
intended  to  give  two  remedies,  one  on  the  notes,  tbe 
other  by  covenant  to  pay  them.  [Erie  J.  Suppose  tbe 
covenant  bad  been  to  pay  50L  on  a  parUcular  day  in 
eadi  year,  to  be  secured  by  prcmisswy  notes.  Cnmf 
tarn  J.  That  would  be  a  case  of  collateral  security; 
and  there  would  be  two  remedies.  Erie  J.  Is  not  diit 
covenant  the  same  in  effect  ?]  A  payment  by  a  doU 
suspends  the  action  fiv  the  debt.  [Cromptoni.  Itb 
a  conditional  payment,  but  not  a  payment  if  tbe  doU 
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is  dishonoured.     Coleridge  J.     Here  interest  is  payable        1857. 
till  the  whole  principal  is  paid.]     The  declaration  shews        Dixok 
that  the  defendant  has  given   the   security  which  he     Ho^^loy 
covenanted   to  give:  the   covenantee   has   not  availed 
himself  of  that  security  in  time. 

7.  F.  Ellis^  m  reply.  The  argument  on  the  other  side 
assumes  that  a  covenant  to  pay  by  a  note  is  the  same 
thing  as  a  covenant  to  give  a  note.  There  is  nothing 
unreasonable  in  supposing  that  the  covenantee  was  to 
have  two  remedies. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  The  covenant  is,  not 
only  to  give  promissory  notes,  but  that  those  promissory 
notes  should  produce  payment  of  the  purchase  money. 
The  defendant  has  given  notes  which  are  dishonoured : 
that  is  not  to  pay  by  notes  but  only  to  give  notes.  He 
covenants  to  pay  ^^  in  manner  and  at  the  times  following  :'* 
that  is  to  say,  part  in  cash  immediately  and  the 
remainder  by  four  several  promissory  notes:  that  is  a 
covenant  to  pay  the  purchase  money  as  the  notes  should 
become  due.  Here  the  notes,  when  due,  are  not  paid. 
Is  not  that  a  breach  of  the  covenant  ?  Had  the  covenant 
been  to  deliver  promissory  notes '  on  a  given  day,  that 
would  have  been  performed  by  what  has  been  done: 
but  such  a  covenant  would  have  been  useless,  since  the 
notes  are  to  be  of  an  even  date  with  the  covenant. 
The  deed  would  be  mere  waste  paper  if  the  covenant 
could  be  performed  by  merely  giving  the  notes.  It  is 
true  that  our  construction  gives  a  double  remedy :  but 
that  was  the  intention  of  the  parties:  the  covenantee 
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monej  and  interest.     My  brother  Coleridge  says  what  \%5,T. 

is  quite  true:  that,  on  the  opposite  construction,  the  dixo^ 

deed  might  just  as  well  have  been  burnt  the  moment  holdrotd 
it  was  given. 

Crompton  J.  I  am  of  opinion  that  the  deed  bears 
the  construction  which  the  plaintiff  seeks  to  put  upon 
it  The  argument  urged  from  the  circumstance  that 
the  notes  are  to  bear  even  date  with  the  deed  is  very 
strong.  The  covenant  is  for  payment;  and  the  mode 
is,  to  pay  in  this  particular  way.  A  covenant  to  pay 
need  not  be  express.  A  covenant  to  account  means, 
to  account  and  pay.  When  there  i&  an  agreement  to 
pay  half  the  freight  of  a  cargo  by  good  bills,  if  the  bills 
are  given  and  dbhonoured  the  ship  owner  may  bring  an 
action  for  non-payment  of  the  whole  freight,  declaring 
upon  the  whole  agreement  We  must  therefore  read 
this  as  a  covenant  including  in  it  the  payment  of  the 
notes.  It  occurred  to  me  that  a  diflScuIty  might  arise 
from  the  notes  being  payable  to  order,  so  that  they 
might  be  outstanding  in  the  hands  of  third  parties. 
But  the  breach  alleges  that  the  notes  remain  unpaid 
to  the  said  Alexander  Dixon,  the  covenantee. 

Judgment  for  the  plaintiff. 
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1867. 


The  Queen  against  The  Mayor  and  Assessors 

of  Rochester. 

(In  the  matter  of  the  Parish  of  Strood.) 


The  Queen  against  The  Mayor  and  Assessors 

of  Rochester. 

(In  the  matter  of  the  Parish  of  St.  Nicholas.) 


The  Queen  against  The  Mayor  and  Asseseson 

of  Rochester. 

(In  the  matter  of  the  Parish  of  Strooix) 
Mandamus        1\1*ANDAMUS  directed  to  the  mayor  and  assesson 

directed  to  th«    IfX  -^ 

mayor  and  of  the  citj  and  borough  of  RocheUer.     The  sug- 

anessors  of  i?.,  ^    ,  .  11.  «   .  .      * 

a  borooffh        gestions  of  the  wnt  were :  that  the  city  and  borough  of 

within  the 
Municipal 

Corporation  Reform  Act,  5  &  6  FT.  4.  e.  76.,  comprising  several  parishes.  SoggestioDf : 
that,  at  the  Court  holden  in  October  1 856,  before  the  mayor  and  assessors  for  the  reviiios 
of  the  burgess  lists  of  that  year,  the  mayor  and  assessors  refused  to  revise  the  burgess  liit 
for  the  parish  of  iS*.  on  the  ground  that  the  list  had  not  been  affixed  in  some  public  place  m 
the  borough  for  a  week.  Mandatory  part  to  the  mayor  and  assessors  to  hola  a  Court  sad 
revise  the  list  for  this  parish.  The  wnt  was  tested  in  Januafy  1857.  Return  by  the  mayor, 
that  the  mayor  who  presided  in  October  1856  went  out  of  office  in  November  1 856 ;  that  the 
present  mayor  was  not  the  same  person,  but  would  obey  if  he  could.  Demurrer  to  Uiii 
return,  and  to  an  insufficient  return  by  one  of  the  assessors. 

Another  mandamus,  directed  and  tested  in  the  same  way,  contained  suggestions  that,  si 
the  Court  in  October  1856,  the  mayor  and  assessors  refused  to  hear  and  consider  the  hn  of 
objections  for  the  parish  of  St.  iV.,  on  the  ground  that  the  list  of  objections  had  not  been 
personally  delivered  to  the  town  clerk,  though  it  had  been  given  to  his  servant  and  cssae 
to  his  hands.  Mandatory  part  to  the  mayor  and  assessors  to  hold  a  court  and  revise  tbe 
burgess  list  so  far  as  related  to  the  names  contained  in  the  list  of  obgectioiis.  Similsr 
returns.    Demurrer. 

Held :  that  the  provisions  of  the  Municipal  Corpoilition  Reform  Act  (sects.  15  to  2^}, 
as  to  tbe  time  at  wnich  the  burgess  lists  were  to  be  revised,  were  directory  only ;  and  tbst 
this  Court  could  grant  a  mandamus  to  revise  them,  after  the  15th  October, 

That  the  mayor  and  assessors,  thouffh  not  a  corporation,  were  in  the  nature  of  a  staadioff 
tribunal,  to  whom  the  writ  was  well  directed,  and  who  could  obey  it  though  the  individou 
members  were  changed. 

That  the  grounds  on  which  the  ma^or  and  assessors  refused  to  revise  the  buivess  liit  is 
the  one  case,  and  hear  the  objections  m  the  other,  were  untenable,  and  amonntefC  not  to  sa 
erroneous  exercise  of  jurisdiction,  but  to  a  refusal  to  adjudicate. 

That  there  was  no  objection  to  the  form  of  the  writ  in  the  St.  N.  case,  as  it  comma wW 
the  performance  of  the  whole  of  that  part  of  the  duty  which  appeared  to  be  onperfonBod. 

Peremptory  mandamus  awarded  in  both  cases. 
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Rochester  is  one  of  the  boroughs  in  Schedule  A.  to  stat        1857. 

5  &  6  W^.  4.  c.  76. ;  that  the  parish  of  Strood  is  partly  "t^cQueeh" 

within  the  said  city  and  borough  ;  and  that,  after  stats.      ^• 

7  PF.4&1  Vict  c.  78.  and  16  &  17   Vict  c.  79.,  to    Rochbstbr. 

wit  on  the  5th  of  September  1856,  the  overseers  of  the     (Parish  of 

Strood.) 

parish  of  Strood  did  duly  make  out  an  alphabetical  list 
of  all  persons  who  were  entitled  to  be  enrolled  in  the 
burgess  roll  of  that  year  in  respect  of  property  within 
that  part  of  the  parish  &c. ;  that  the  said  list  was 
duly  signed  by  the  overseers  and  delivered  to  the  town 
clerk  ;  that  a  Court  was  duly  holden  on  the  13  th  of 
October  1856,  for  the  purpose  of  revising  the  burgess 
lists  before  the  mayor  and  assessors;  that  the  said 
burgess  list  for  the  said  portion  of  the  parish  of  Strood 
contained  the  names  of  John  Cobb  and  167  other 
persons,  as  persons  entitled  to  be  enrolled  in  the  bur- 
gess roll;  that  at  the  said  Court  the  said  burgess  list 
was  produced  by  the  town  clerk ;  that,  at  the  time  of 
the  production  of  the  said  list,  it  was  objected  that  a 
copy  thereof  had  not  been  by  the  said  town  clerk 
caused  to  be  fixed  in  or  near  the  outer  door  of  the 
town  hall,  or  in  some  public  and  conspicuous  place 
within  the  city  and  borough,  on  every  day  during  the 
week  next  preceding  the  15th  of  September  1856;  and 
that  it  was  thereupon  proved  that  such  copy  had  been 
caused  to  be  fixed  on  the  outer  door  of  the  town  hall 
on  the  9th  of  September  1856 ;  and  that,  on  hearing 
the  said  objection  and  proof,  the  mayor  and  assessors 
wholly  refused  to  revise  the  said  list,  and  the  said  list 
was  thereupon  wholly  rejected ;  by  means  whereof  the 
names  of  John  Cobb  and  the  others  have  not  been 
enrolled  in  the  burgess  roll  The  writ  then  commanded 
the  mayor  and  assessors  of  the  city  and  borough  of 
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1857.        Rochester  immediately  to  bold  a  Comt  and  reTise  the 

The  QuEEH    ^^  '^^  ^^  ^^  parish  of  Strood  made  on  the  5th  of 

Mft^or  of      September  1856,  or  to  shew  cause  to  the  contrary.    The 

BocHssTEs.    writ  was  tested  on  the  26th  of  January  1857. 

(^^  ^         Return  of  the  mayor :  that  he  was  not  mayor  at  the 

time  when  the  said  Court  in  the  writ  mentioned  wsb 

hoIden»  nor  was  the  same  holden  before  him,  but  that 

he  was  first  elected  and  iqppointed  and  first  became 

mayor  on  the  10th  of  Naoember  1856  ;  and  that  he  was 

willing  and  desirous,  if  he  could  by  law  do  so^  to  hold 

a  court  and  revise  the  sud  list  &c.,  as  by  the  wiit 

commanded.     Demurrer.    Joind^. 

Return  of  ThomoM  French^  one  of  the  assessors :  that 
his  power  and  duties  as  assessor  were  conferred  and 
imposed  on  him  by  the  Acts  of  Parliament  in  the  writ 
mentioned,  and  that  he  was  advised  and  did  sabnit 
that  he  was  not  bound  by  the  common  law  of  the  land, 
or  by  the  said  or  any  other  Acts  of  Parliament^  to  bold 
a  court  and  revise  the  said  list  as  by  the  said  writ 
commanded ;  and  that  the  other  assessor,  to  whom  the 
writ  was  directed,  refused  to,  and  would  not,  concor 
or  join  with  him  in  this  answer,  although  requested. 
Demurrer.     Joinder. 

The  case  was  argued  on  a  previous  day  in  this  Term  (a) 

Hugh  Hilly  for  the  Crown.  The  real  question  is 
whether  the  maudamus  is  suflBcient  By  The  Muiu- 
cipal  Corporation  Act  (stat.  5  &  6  W^.  4.  c.  76. 
s.  15.),  on  the  5th  of  September  in  every  year  tbc 
overseers  of  the  poor  of  every  parish  wholly  or  in  part 
within   any  borough  shall  make  out  an   alphabetical 

(a)  JWne  6th.     Before  Lord  Campbea  O.  J.,  Qtkndf  and  Efk  Jc 
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list,  to  be  called  "The  Burgess  List,"  of  all  persons 
entitled  to  be  enrolled  in  "  The  Burgess  Roll "  of  that 
year  in  respect  of  property  within  such  parish ;  and  the 
overseers  shall  sign  such  burgess  lists,  and  deliver  the 
same  to  the  town  clerk  on  the  said  5th  of  September 
in  every  year,  and  shall  keep  a  true  copy  of  such  lists, 
to  be  perused  by  any  person,  without  payment  of  any 
fee,  at  all  reasonable  hours  between  the  5th  and  15th 
days  of  September  in  every  year;  and  the  town  clerk 
shall  cause  copies  to  be  printed,  and  shall  cause  a  copy 
of  all  such  lists  to  be  fixed  on  or  near  the  outer  door 
of  the  town  hall,  or  in  some  public  and  conspicuous  situ- 
ation within  the  borough,  on  every  day  during  the  week 
next  preceding  the  15th  day  of  September  in  every  year. 
By  sect.  17,  every  person  whose  name  shall  have  been 
omitted  in  any  such  burgess  list,  and  who  shall  claim  to 
have  his  name  inserted  therein,  shall,  on  or  before  the 
15th  day  of  September  in  every  year,  give  notice  thereof 
to  the  town  clerk  in  writing;  and  every  town  clerk 
shall  include  the  names  of  all  persons  so  claiming  to  be 
inserted  on  the  burgess  list  in  a  list,  and  shall  cause 
copies  of  such  lists,  and  also  lists  of  persons  objected  to, 
to  be  fixed  on  or  near  the  outer  door  of  the  town  hall, 
or  in  some  public  and  conspicuous  situation  within  such 
borough,  during  the  eight  days  next  preceding  the  1st 
day  of  October  in  every  year.  By  sect.  18,  the  mayor 
and  two  assessors  shall  hold  an  open  court  within  such 
borough  for  the  purpose  of  revising  the  said  burgess  lists 
at  some  time  between  the  1st  day  of  October  inclusive 
and  the  15 ih  day  of  October  inclusive  in  every  year;  and 
the  town  clerk  shall,  at  the  opening  of  the  court,  pro- 
duce the  said  lists,  and  a  copy  of  the  lists  of  the  persons 
claiming,  and  of  the  persons  objected  to,  so  made  out 
VOL.  vii.  3  N  E.  &  B, 
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Rochester. 
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1857. 
The  QuEEM 

V. 

Mayor  of 
R0CHE8TEB. 

(Parish  of 
Strood.) 


as  aforesaid ;  and  the  overseers  &c.  shall  attend,  and  shall 
answer  on  oath  all  such  questions  as  the  Court  may  pot 
to  them  touching  the  burgess  lists;  and  the  mayor  shall 
insert  in  such  lists  the  name  of  every  person  who  shall 
be  proved  to  be  entitled  to  be  inserted  therein.     By 
sect.  19,  every  mayor  holding  any  court  under  that  Act 
for  the  revision  of  the  said  lists  shall  have  power  to 
adjourn  the  same  from  time  to  time,  so  that  no  such 
adjourned  court  shall  be  held  after  the   iSih  day  of 
October  in  any  year.     By  sect.  22,  the  bui^gess  lists, 
revised  and  signed,  shall  be  delivered  by  the  mayor  to 
the  town  clerk,  who  shall  keep  the  same,  and  shall  cause 
the  said  burgess  lists  to  be  fairly  and  truly  copied  into 
one  general  alphabetical  list  in  a  book,  and  shall  caofle 
such  books  to  be  completed  on  or  before  the  22d  day 
of  October  in  every  year;   and  every  such  book,  in 
which  the  said  burgess  lists  shall  have  been  copied, 
shall  be    the    burgess  roll  of  the  burgesses  of  sodi 
borough  at  any  election  which  may  take  place  in  such 
borough  between  the  1st  day  of  November  inclusive  in 
the  year  wherein  such  burgess  roll  shall  have  been  made 
and  the  1st  day  of  November  in  the  succeeding  year. 
By  sect.  48,  if  any  mayor  or  assessor,  who  shaD  be  in 
oflSce  at  the  time  herein  appointed  for  the  revision  by 
them  of  the  burgess  list  under  this  Act,  shall  neglect 
or  refuse  to  revise  such  burgess  list,  every  such  mayor 
&c.  shall  forfeit  and  pay  lOOZ.     The  intention  of  ik 
Legislature  is  that  these  enactments  should  be  diredoiy, 
and  not  imperative.     The  language  is  affirmative  only; 
there  is  no  enactment  that  any  of  the  proceedings  ahd 
be  void,  if  not  carried  out  according  to  the  proviffiooi; 
and  there  is  a  penalty  imposed  for  disobedience  of  the 
directions.     According  to  the  ordinary  canons  of  coo- 


XX.  VICTORIA. 


915 


struction,  these  are  reasons  for  holding  enactments  to  be 
only  directory.     There  is  also  a  reason  more  peculiar 
to  this  class  of  cases,  which  has  been  styled  ex  neces- 
sitate, founded  on    the    inconvenience    and   injustice 
of   any   other    interpretation    to    persons  affected  by 
negligence  over  which  they  have  no  controul.     If  the 
enactments  were  not  held  to  be  directory  only,  and  the 
present  remedy  were  held  to  be  inapplicable,  the  voters 
would  be  disfranchised  without  redress.     For  a  man- 
damus to  insert  the  name  could  not  be  granted  under 
Stat  5  &  6  W.4l.c.  76. ;  In  the  matter  of  The  Mayor  of 
Hythe  (a) ;  nor  under  stat  7  ^.  4  &  1  Vict,  c  7Si  $.  24., 
because  here  no  person's  claim  was  rejected,  nor  any 
name  expunged  at  the  revision  of  the  burgess  roll,  but 
the  mayor  and  assessors  refused  to  revise  the  burgess 
list  for  the  parish.     These  grounds  of  construction  have 
been  recognised  in  many  cases.     By  stat.  43  Eliz.  c.  2. 
8,  1.,  the  churchwardens  and  four,  three  or  two  sub- 
stantial householders,  *^  to  be  nominated  yearly  in  Easter 
week,  or  within  one  month  after  Easter y  under  the  hand 
and  seal  of  two  or  more  justices,*'  shall  be  called  over- 
seers ;  and,  by  sect.  10,  if  there  happen  to  be  no  such 
nomination,   then    every   justice    dwelling  within   the 
division,  where  such  default  of  nomination  shall  happen, 
shall  forfeit  51.     In  Rex  v.  Sparrow  (b)  it  was  held  that 
a  mandamus  to  justices  to  appoint  overseers,  according 
to  stat.  43  EKz.  c,  2.,  tested  in  June^  in  a  year  in  which 
Easter   was    on    the    22d  of  Aprils  was  good.     The 
Court    held     that     the    statute    was    only    directory, 
on    the    grounds   that    the    Legislature,   by   imposing 
a  penalty   for  default,    recognised   the    probability   of 


1857. 
The  Queen 

V. 

Mayor  of 
Rochester. 

(Ptrish  of 
Stbood.) 


(a)  5  A.^  E.  832. 


(6)  2  Str.  1123;  S.  C.  7  Mod.  393. 
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1R.57.       i^  Ai^^l  yet  only  awarded  a  punishment;  and  that  the 
The  Qfekn    P*™h   was    intended   to    have   overseers,   and    ought 
--  ^'    ,     not   to  suffer   for    the  justices'   neelect     In   Rex   v. 

Mayor  of  •>  o 

Rochester.   Birmingham  (a)  it  was  held   that  Stat  4  G.  4.  c  76. 
(Parish of    g^  iQ^  jg  directory  only;   although  it  in  terms  enacts 
that  the  consent  of  certain   parties  to  a  marriage  is 
thereby  required  for  the   marriage.     In   Rex  v.    The 
Mayor  of  Nortoich  (£),  a  local  Act  (7  &  8  C  4.  c  xxix.) 
provided  that  the  mayor  &C.9  at  an  assembly  to  be  held 
within  three  calendar  months  before  the  4th  of  May 
in  each  succeeding  year,   should  elect  twenty  persons 
to  be  guardians  of  the  poor;    and  on  the  Monday  in 
Easter  week   in   every  succeeding  year   there  should 
be   elected  for  each    parish    an  additional  number  0^ 
persons  to  be  guardians  of  the  poor,  amounting  in  tbt^ 
whole  to  forty  eight ;  and  the  several  persons  so  electe^f 
should  enter  upon  the  office  of  guardian  on  the  4th  of 
May :  proviso  that»  in  case  of  default  of  such  election,  tlie 
other  guardians  might  proceed  as  if  the  elections  bad 
taken  place :  it  was  held  that  the  clause  fixing  the  time 
of  election  was  directory  only ;  and  that,  the  mayor  &c. 
having  neglected  to  elect  within  the  three  months,  a  man* 
damus  should  issue  to  compel  them  to  elect.    The  groood 
of  the  judgment  was,  that  the  main  intention  of  the  L^- 
lature  clearly  was  that  there  should  be  a  certain  number 
of  guardians.     In  Reyina  v.   Mayor  of  Harwich  (c)  i 
mandamus,  by  virtue  of  the  ordinary  jurisdiction  of  the 
Court,  was  issued  in  MichaelmaslLerm  1852,  commanding 
the  then  mayor  and  assessors  to  revise  the  list  of  bui^eaes 
so  far  as  regarded  the  vote  of  one  person,  on  the  ground 
that  the  mayor  and  assessors  at  the  previous  registration 

(a)  %  B.^  C.  29.  (6)    \  B.  ^  Ad.  310. 

(e)   1  E.^  B,  617. 
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had  wrongly  held  that  a  notice  of  objection  was  bad, 
and  had  therefore  refused  to  entertain  the  objection. 
The  cases  of  Pearse  v.  Morrice  (a),  Cole  v.  Green  (i), 
Morgan  v.  Parry  (c),  are  also  in  point.  In  them  the 
principle  was  recognized  that  such  enactments  are 
directory  only,  unless  there  be  a  clause  enacting  that,  in 
case  of  disobedience,  the  transaction  should  be  null  and 
void.  The  case  of  Regina  v.  The  Mayor  of  Lichfield  {d) 
will  be  relied  on,  to  shew  that  the  proper  remedy  in  this 
case  was  to  proceed  under  stat,  7  W^-  4  &  1  Vict  c,  78. 
s.  24. :  but  the  judgment  of  the  Court  in  that  case  was 
made  to  depend  upon  the  assumption  that  the  claim  of 
the  applicant  had  been  rejected  at  the  revision,  whereas 
here  the  mayor  and  assessors  refused  to  entertain  the 
subject  at  all  at  the  revbion.  The  case  of  Regina  v. 
Deputies  of  Freemen  of  Leicester  (e)  is  an  authority  in 
favour  of  the  propriety  of  the  mandamus  in  this  case. 
In  Regina  v.  Mayor  of  Dartmouth  (g)  the  jjowers  of  the 


1857. 

The  QoEEN 

V. 

Mayor  of 
Rochester. 

f  Parish  of 
Strood.  ) 


(a)  2A.^B.  84.  96.  (b)  6  Af .  ^  Gr,  872.  890.. 

(o)  17  Com.  B,  334.  {d)  1  Q.  B,  453. 

(e)  16  Q.  B,61\, 

(g)  The  mayor  and  assessors  of  Darimouth  refused  to  revise  the  burgess 
lists  for  the  parish  of  Tounstal  in  that  borough  for  the  year  1853,  on 
grounds  which  appear  in  Seah  v.  The  Qmeen,  in  error  (  Trimty  Vaca* 
tion,/im«  17, 1857,  B  E.^  B.),  This  Court,  in  Hilary  Term  1854,  awarded 
a  mandamus  in  terms  similar  to  that  in  the  principal  case.  The 
mayor  and  one  assessor  made  a  return  that  they  were  unable  to  obey  the 
writ  because  the  other  assessor  refused  to  concur  with  them  in  holding  a 
Court.  No  return  was  made  by  the  other  assessor.  Kinglake  Seijt.,  in 
Boater  Term  1 854,  obtained  a  rule  Nisi  to  set  aside  this  return  as  frivolous 
and  a  contempt  of  Court.  Li  Trinity  Term  1854  {June  8th)  BmU  shewed 
cause  on  aflBdavits,  by  which  it  appeared  that  the  now  mayor  and  the 
assessor  who  joined  in  the  return  were  of  the  party  opposed  to  the  late 
mayor  Sir  Henry  Seale  and  the  other  assessor,  and  bon^  fide  wished  the 
Court  to  be  held.  Ptr  Curiam  (Lord  CampheU  C.  J.,  Wightmun  and 
Crompton  Js.) :  A  peremptory  mandamuv  to  the  mayor  and  assessors  must 
be  awarded.     No  further  mention  of  the  case  was  made  in  Court 
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1857. 


The  Queen 

V. 

Mayor  of 
Rochester. 

(Parish  of 
Stbood.) 


Coorty  which  are  now  claimed,  were  exercised  withcmt 
objection.  It  cannot  be  successfully  argued  that  the 
mandamus  is  directed  to  the  wrong  mayor;  for  the 
former  person  who  held  the  office  is  functus  officio; 
but  the  office  is  in  the  nature  of  a  corporation  sole,  and 
has  a  continuous  existence. 


Sir    F.    Thesigevy  for    the    assessor,    contra.      The 
enactments  are   imperative.      The  intention   is    clear, 
that   the  whole   revision   should   be  completed   within 
the    given    period.      The   object    of   all    the    enact- 
ments is  that  there  should  be  a  complete  register  ready 
for  use  from  the  1st  of  Naoember  in  the  year  of  the 
registration  to  the  1st  of  Nfwemher  in  the  succeeding 
year.     In  order  to  accomplish  that  object,  there  is  a  time 
specified  for  each  step  in  the  process  of  registration,  and 
then  a  time  stated,  after  which  it  is  expressly  enacted 
that  no  court  shall  be  held.     Thus,  by  sect.  22  of  stat 
5  &  6  ^.  4.  c.  76.,  the  burgess  roll  is  to  be  made  up  com- 
plete on  or  before  the  22d  of  October^  in  order  that  it  maj 
be  used  as  the  register  of  voters  at  every  election  from 
and  ader  the  1st  of  November.     By  sects.  15  and  17  the 
preliminary  steps  are  to  be  taken  by  specified  days.    By 
sect.  18,  the  mayor  and  assessors  are  to  hold  the  Courts 
of  revision  between  the  1st  and  the  15th  of  October.    By 
sect.  19,  the  mayor  is  prohibited  from  adjourning  toy 
such  Court  beyond  the  15th  of  October.     The  mald- 
plicity  of  acts  to  be  done,  each  at  a  specified  time, 
excludes  the  supposition  that  time  is  not  of  the  essence 
of  the  enactments.     There  is  further  a  negative  and 
prohibitory  clause,  which  is  decisive  that  the  enactments 
are  imperative  as  to  time.     There  was  another  remedy 
for  the  claimants.     They  should  have  applied  for  the 
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mandamus  given  by  staL  7  ^.  4  &  1  Vict,  c,  78.  s.  24. 
The  claims  were  in  fact  rejected.     They  were  preferred 
at  the  revision :  and  the  mayor  and  assessors,  having 
heard  evidence  as  to  them,  refused  to  insert  the  names 
in  the  burgess  list.    They  exercised  jurisdiction ;  Regina 
V.  Sneyd{a).     The  case  therefore   was  one  in    which 
there  was  no  remedy  before  the  late  statute ;  In  re  The 
Mayor  of  Hythe  (J).     But  it  is  the  case  remedied  by  the 
statute ;  Regina  v.  The  Mayor  of  Lichfield  (c).  This  Court 
has  acted  on  the  assumption  that  persons  in  the  position  of 
the  claimants  were  entitled  to  redress  under  the  stat. 
7  ^.  4  &  1  VicL  c,  78.  s.  24.,  as  being  persons  whose 
names    had    been    rejected    from    the    burgess    roll ; 
Regina  v.  JTie  Mayor  of  Rochester  (d).     The  cases  relied 
on  by  the  other  side  are  not  authorities  in  this  case ; 
because  the  point,  which  is  now  taken,  that  the  proper 
remedy  is  under  stat.  7  ^.  4  &  1  Vict.  c.  78.  s.  24.,  was 
not  in  them  brought  before  the  Court.     The  present 
mayor  has  no  authority  or  jurisdiction  to  hold  a  revision 
Court  for  the  purpose  required.     The  Court  will  not 
order  him  by  mandamus  to  do  that  which  he  has  no 
legal  power  to  do. 

(a)  9  DawL  P.  C.  1001.  (6)  5  A.  ^  B,  832. 

(c)  1  Q.  B.  453. 

(<f)  In  Michaelma$  Term,  1856,  Maenamara  obtuned  a  rule  nisi  for  a 
mandamus  commanding  the  mayor  of  Rochester  to  insert  on  the  burg^ess 
roll  the  names  of  ninety  seven  persons,  whose  names  were  included  in  the 
lists  of  the  parishes  of  Strood,  St.  NichoUu  and  Fridtbury ;  which  lists  had 
been  rejected  by  the  mayor  and  assessors  at  the  reyision. 

In  Hikay  Term,  1857  (/omuiry  30th),  J,  W,  HmddUaton^  for  the  mayor 
then  in  office,  shewed  cause  on  an  affidavit  stating  that  on  inquiry  he  was 
satisfied  that  ninety  four  of  the  ninety  seven  claimants  were  entitled,  and 
that  three  were  not;  and  that  he  was  desirous  to  do  what  the  Court 
thought  right  [Jjord  Camfhett  C.  J.  No  cause  is  shewn  as  to  the 
ninety  four ;  the  rule  must  be  absolute  as  to  them.  ]  Maenamara  did  not 
press  his  rule  as  to  the  other  three. 

Per  Curiam.  (Lord  Campbell  C.  J.,  Coleridge,  Wightman  and  Crompton 
Js.)    Rule  absolute  as  to  all  but  three. 


1857. 


The  Queen 

V. 

Mayor  of 

ROOHESTKB. 

( Parish  of 
Stbood.) 
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The  Queen     desired  to  submit  to  the  judgment  of  the  Court 


V. 

Mayor  of 
Rochester. 

(Parish  of 
Stbood.) 


Huffh  Hill  was  heard  in  reply. 


Cur.  adv,  vtdL  (a). 

(a)  Reported  by  W,  B,  Brett  Esq. 


The  Queen  against  The  Mayor  and  Assessors  of 

Rochester. 


For  marginal 
note,  see  ante, 
p.  910. 


(In  the  matter  of  the  Parish  of  St.  Nicholas.) 

TV/TANDAMUS  tested  26th  January^  1857.  Sugges- 
tions that  the  parish  of  St.  Nicholas  was  a  paridi 
within  the  borough  of  Rochester :  that,  on  15th  Septenier 
1856,  one  William  Lucas  was  inserted  in  a  burgess  list 
for  the  city  and  borough :  that  twenty  persons  named 
were  persons  whose  names  were  included  in  the  burgess 
list  for  the  parish  of  St.  Nicholas^  which  had  been  duly 
made  out  according  to  stat.  5  &  6  fV.  4.  c.  76.  That 
Lucas  objected  to  those  persons;  and,  after  5th  Sep' 
tember,  and  before  15th  September  1856,  "gave  to  the 
town  clerk  of  the  said  borough  notices  of  such  his 
several  objections  in  writing  according  to  the  form 
No.  3,  in  Schedule  (D.)  to"  (stat  5  &  6  »^.  4.  c.  76 ), 
*^  or  to  the  like  effect,  by  leaving  the  same  with  the 
man  servant  of  the  said  town  clerk  at  his,  the  town 
clerk's,  then  residence  situate  in  the  said  borough,**  and 
gave  notice  to  each  of  the  parties  objected  to.  That  t 
court  was  duly  holden  by  the  mayor  and  assessors  for 
revising  the  list  for  the  parish  of  St,  Nicholas,  That 
the  list  was  produced  by  the  town  clerk ;  and,  at  the 
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same  time,  the  written  notices  of  objection  by  Lucas       l8o7. 
were  produced   by  the  town  clerk :  and   that   it  was    xhe  Queen 
objected  "  that  the  said  notices  of  objection  were  bad      ..  ^     ^ 

'>  •'  Mayor  of 

and  invalid  because  they  had  not  been  delivered  person-    Rochester. 

ally  to  the  said  town  clerk  :"  that  therefore  the  mayor  (Pwish  of  St. 
*'  •'  Nicholas.) 

and  assessors  ^'  then  wholly  refused  to  hear  or  consider 
the  objections  of  the  said  William  Lucas  :^  by  means 
whereof  the  names  objected  to  remained  on  the  list 
and  got  on  the  burgess  roll.  The  mandatory  part  of 
the  writ  was,  that  '^  you  do,  without  delay,  hold  a  court 
and  revise  the  list  of  the  burgesses  of  the  said  city  and 
borough,  so  far  as  relates  to  the  names  and  votes  of 
(the  several  names  were  set  out),  ''being  persons  objected 
to  as  not  being  entitled  to  be  enrolled  on  the  list  of 
burgesses  of  the  said  city  and  borough  for  the  parish 
of  St  Nicholas.^  Return  by  the  mayor :  that  he  was 
not  mayor  at  the  time  the  Court  was  holden,  but  first 
became  so  on  9th  November  1856,  and  was  willing  and 
desirous,  if  by  law  he  could  do  so,  to  hold  a  court  and 
revise  the  list  (a).  Demurrer.  Joinder.  Return  by 
Thomas  French^  one  of  the  assessors :  that  he  had  not 
by  law  power  to  hold  the  court  (a).  Demurrer. 
Joinder. 

Hugh  Hilly  in  this  Term  (i),  argued  for  the  prosecution. 
The  mandatory  part  of  the  writ  follows  the  same  form 
as  that  adopted  in  Regina  v.  Mayor  of  Harwich  (c). 
The  objection  made  before  the  mayor  and  assessors  was 
untenable ;  there  is  nothing  to  require  personal  service 

(a)  The  returns  were  identical  in  form  with  those  in  Regina  v.  Mayor 
amd  As8€s»ort  of  Rochester  (Parish  of  Strood),  in  the  report  of  which  case 
they  are  set  out  more  fully,  ante,  p.  912. 

(6)  June  8th.  Before  Lord  CatnpbeU  C.  J.,  Coleridge,  Wighttnan  and 
CrmmpUm  Js. 

(c)  \  E.^B.  617. 
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1857.  ^"  Ae  town  clerk.     (Sir.  F.  ThengeVy  contra,  admitted 

^e  QuEEH  ^^  '^  ^®  ^0    Then  the  other  points  are  precisely  the 

Mayor  of  s^™®   ^  thosc    in    the    case   of  Regina  v.    Mayor  of 

Rochester.  Rochester  (Parish  of  Strood  (a)  ). 

(Parish  of  St. 
Nicholas.) 

Sir.  F.  TkesiffCTf  for  the  assessor.     It  is  impossible  to 
obey  the  writ.     The  lists  have  long  since  ceased  to  be  of 
any  value ;  the  names  have  been  placed  on  the  burgess 
roll,  over  which  the  mavor  and  assessors  have  no  con- 
trouL     The  remedy  is  by  mandamus  under  stat.  1  W.A, 
&  1  Vict  c.  78.  s,  24.     The  mayor  and  assessors  are  not 
a  body  corporate :  but,  even  if  they  are  considered  a 
standing  tribunal,  the  time  when  they  could  act  with 
effect  is  long  past     [Lord  Campbell  C.  J.     I  have,  in 
my  experience,  before  The  Municipal  Corporation  Re- 
form Act,  known  frequent  instances  in  which  litigation 
as  to  the  right  to  an  annual  corporate  office  has  been 
protracted  till  after  the  term  of  the  office  had  expired. 
The  real  question  is  only  whether  time  is  of  the  essence 
of  the  provisions  of  the  statute.]     Then,  there  is  another 
objection:   here   the  juayor  and  assessors  had,  under  — 
5  &  6  J^  4.  c.  76.  «•  18.,  to    hear    objections  wherc^ 
the  name  *^  shall  have  been  duly  objected  to."    Tha^ifc 
gives  jurisdiction  to  inquire  whether  the  objections  wer^^ 
duly  made.     They  have  bona  fide,  though  erroneously, 
decided  that  the  name  has  not  been  duly  objected  to. 
The  mandamus  is  to  compel  them  to  decide  the  other 
way. 

«/.  JV,  Huddlestoriy  for  the  mayor,  expressed  his  desire 
to  submit  to  the  judgment  of  the  CourL 

Hugh  Hilly  in  reply.     There  is  no  remedy  here  under 

ya)  Ante,  p.  910. 
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Stat.  7  fF.^&l  Vict.  c.  78.  ».  24.;  for  no  name  has  1857. 

been  expunged.     This  refasal  to  hear  was  adecliningto  xhe  Quben 

exercise  the  jurisdiction,  under  the  erroneous  supposi-  Ma^orof 

tion  that  a  preliminary  ftwm  was  required,  when  it  was  Rochbstkb. 

not     That  is  not  an  erroneous  exercise  of  jurisdiction,  (P«n«^>ofST. 
but  a  refusal  to  exercise  it ;  Regina  v.  Deputies  of  Freemen 
of  Leicester  (a). 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in 
this  Term  {June  12th),  delivered  judgment  in  both 
cases. 

The  Queen  agcdnst  The  Mayor  and  Assessors  of 

Rochester. 

(In  the  matter  of  the  Parish  of  Strood.) 

The  question  which  we  have  to  decide  upon  this 
demurrer  is,  whether  the  writ  of  mandamus  is  sufficient 
in  point  of  law;  for  the  mayor  and  the  assessor,  who 
have  made  a  return,  traverse  none  of  the  allegations  in 
the  writ;  and  they  aver  nothing  beyond  what  we  must 
have  judicially  taken  notice  of. 

The  defendants'  counsel  admits  that  the  mayor  and 
assessors,  who  were  in  office  in  October  1856,  were  guilty 
of  a  default  in  not  revising  the  burgess  list ;  the  objection 
made  by  them  that  it  had  not  been  fixed  on  the  outer 
door  of  the  town  haU,  or  in  some  public  and  conspicuous 
place  within  the  city,  on  every  day  during  the  week 
next  preceding  15th  September^  being  untenable ;  but  he 
contends  that  the  writ  is  bad  because  it  is  tested  on  the 

(a)  IS  Q.  B.  671. 
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1857. 


The  Queen 
Mayor  of 

ROCHESTKJl. 


y 


Parish  of 

TROOD.) 


26th  (lay  of  January  18579  and  requires  a  revision  to 
take  place  after  the  15th  day  of  October  1856. 

The  first  question  which  arises  is,  whether,  by  stat. 
5  &  6  ^  4.  c.  76.9  the  enactment  upon  this  subject  is 
directory  only  ?  There  are  no  annulling  words  in  the 
statute,  and  no  words  alleged  to  be  n^ative  except  in 
sect.  18,  which  says  that  the  court  for  the  revision  of  the 
lists  shall  be  held  *^at  some  time  between  the  Ist  day 
of  October  inclusive  and  the  15th  day  of  October  inclusive 
in  every  year."  But,  where  such  an  act  is  required  to  be 
done  for  the  public  good,  and  there  has  been  a  wrongful 
omission  to  do  it,  and  serious  inconvenience  will  arise  fix>ni 
its  not  being  done,  this  Court  has  been  considered  to  have 
the  power  of  ordering  it  to  be  done,  under  the  prerogative 
writ  of  mandamus,  while  practically  it  may  be  done  for 
the  benefit  of  the  public  Of  this  we  have  a  well  known 
instance  in  Rex  v.  Sparrow  (a),  where,  overseers  of  the 
poor  not  having  been  appointed  for  a  parish,  as  the 
statute  requires,  ^^  in  Easter  week,  or  within  one  month 
after  Easter/*  a  mandamus  was  granted  after  the  expi- 
ration of  that  time  to  justices  to  appoint  overseers  for 
that  jyarish :  and  the  appointment,  having  been  made,  was 
solemnly  adjudged  to  be  valid.  This  decision  has  been 
ft^quently  recognised  and  acted  upon. 

There  can  be  no  doubt  that  for  the  public  good, 
and  to  effectuate  the  intention  of  the  Legislature,  the 
revision  of  the  list,  if  practicable,  ought  still  to  take 
place;  otherwise  all  who  are  entitled  to  be  on  the 
burgess  roll  within  a  large  section  of  the  city  of  Rochester 
must  be  disfranchised  for  a  whole  year;  a  councillor 
cannot  be  lawfiiUy  elected  for  a  particular  ward ;  and 


(a)  2  Sfr.  1 123. 
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the   administration  of  the   affairs  of  the  city  may  be        1857. 
thrown  into  confusion.    There  is  no  other  mode,  besides   xhe  Queen 
that  prescribed  by  the  mandamus,  in  which  the  names     ]^ayor  of 
of  those  who  were  in  the  overseers'  list,  handed  to  the   Rochester. 
town  clerk,  can  be  put  upon  the  burgess  roll.     Before     ^^iioodO 
Stat,  7  IF.  4t  8f  I  Vict.  c.  78.  this  Court  had  no  power 
whatever  to  order  by  mandamus  the  name  of  a  person 
entitled  to  be  upon  the  burgess  roll  to  be  put  upon  it ; 
In  re  The  Mayor  of  Hythe  (a) ;  and  that  statute  gives 
us    the   power    only  in   favour  of   "a  person    whose 
claim   shall    have  been   rejected,   or  name   expunged, 
at  the  revision  of  the  burgess  roll,"  i.  e.  a  person  whose 
claim  to  be  upon  the  burgess  roll  has  been  examined 
and  adjudicated  upon,  and,  being  on  the  list  of  claims, 
has  been  rejected ;  or,  being  in  the  overseers'  list,  has 
been  expunged.     But,  at  the  Court  held  on  the  13th  of 
October^  the  mayor  and  assessors  refused  to  examine  or 
to  adjudicate  upon  the  claims  of  any  individual  in  the 
overseers'  list,  on  the  ground  that  they  had  no  juris- 
diction to  do  so,  the  list  not  having  been  fixed  every 
day  for  a  week  on  some  public  place  within  the  city  of 
Rochester. 

The  further  objection  is  made  that  the  mandatory 
part  of  the  present  writ  cannot  now  be  obeyed,  because 
the  mayor,  who  made  default,  is  no  longer  in  office. 
But  the  mandamus  is  directed  to  the  mayor  and 
assessors  for  the  city  of  Rochester ;  and  there  always  are 
such  functionaries:  although  not  a  corporation,  they 
constitute  a  standing  and  perpetual  tribunal  within  the 
city  as  much  as  the  town  council ;  and  they  are  now 
competent  to  do  what  ought  to  have  been  done  by  the 
mayor  and  assessors  on  the  13th  of  October  last 

(fi)  b  A,  ^  B.  832. 
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1867.  Next,  a  difficulty  is  raised  by  obflerring  that  the 

_^    "  reyision  of  the  list  is  one  of  a  series  of  jmioeedings  for 

▼.  whidi  particular  times  are  appointed  in  the  Act  of 

Bujor  of 

RocH»TKft.  Parliament.     But,  although  some  inconyenience  might 


(Pmrbiior      have  been  experienced  in  condoctinir  the  revision  in 
SnooD.)  '^  ...  .  ... 

Jamuay  1857*  when  the  writ  issued,  no  imposdbihtj 

was  pointed  out  to  completing  the  revision  nnnc  pro 

tunc,  and  adjusting  the  burgess  roll  according  to  the 

ri^its  of  the  claimants.     The  inconvenience  which  may 

be  experienced,  in  doing  the  act  after  the  time  specified 

in  an  Act  of  Parliament,  must  be  weighed  against  the 

detriment  which  may  arise  to  individuals  and  to  the 

public  from  the  act  not  being  done  at  all;  and  an 

inference  may  be  drawn  firom   that  comparison  with 

regard  to  the  intention  of  the  Legislature  to  permit  tk 

act  to  be  done  after  the  time  has  expired. 

This  Court  has  exercised,  without  question,  the  mat 
power  with  respect  to  other  Acts  of  Parliament,  as  the 
election  cf  guardians  of  the  poor  for  the  city  ofNormA 
under  a  local  Act  of  Parliament ;  Rex  v.  The  Mm/tr 
of  Norwich  (a). 

In  Retina  v.  Mayor  of  Harwich  {b)  this  Court,  under 
the  Municipal  Corporation  Act,  5  &  6  ^.  4.  c.  76.,  after 
the  time  mentioned  in  the  Act  for  the  revision  of  die 
burgess  list  by  the  mayor  and  assessors  had  expired, 
directed  a  mandamus  to  the  mayor  and  assessors  to 
revise  the  list  of  burgesses,  so  iar  as  regarded  the  luune 
of  a  particiJar  individual  to  whom  objection  had  been 
made,  and  on  whose  case  they  had,  on  insuffictent 
grounds,  refused  to  adjudicate.  That  writ  issued  and 
was  obeyed.     The  counsel  who  there  resisted  the  man- 

(a)  1  B,^  Ad,  310.  (6)  1  B.ifB,  617. 
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damus  certainly  did  not  rely  upon  want  of  jurisdiction        1857. 
in  the  Court  to  award  it;  but  he  was  a  gentleman  of   The Quebn 
great  learning  and  experience:  and  the  understanding      Mayor  of 
seems  to  have  generally  prevailed  in  Westminster  Hall   Rochmter. 
that,  if,  for   any   insufficient   reason,   the  mayor   and     g^^^^^J 
assessors  have  refused  to  revise  the  overseers'  list,  or  to 
adjudicate  upon  any  claim  or  objection  to  a  name  being 
on  the  burgess  roll,  they  may,  after  the  time  for  the 
regular  revision,  be  compelled  by  mandamus  to  do  so. 
Accordingly,  in   a  very  much  contested  case,  siqailar 
writs  of  mandamus  were  directed  to  the  mayor  and 
assessors  of  the   borough  of  Dartmouth^   without  the 
jurisdiction  of  the  Court   to  grant  them  being  ques- 
tioned. 

In  the  present  case  the  application  was  made  for  the 
mandamus  as  soon  as  well  could  be  after  the  default  of 
the  mayor  and  assessors.  The  Court  ought  not  to 
expose  any  of  the  Queen's  subjects  to  an  attachment 
by  ordering  them  by  mandamus  to  do  that  which  is 
impossible :  but,  as  we  are  of  opinion  that  this  man- 
damus may  be,  and  ought  to  have  been,  obeyed,  we 
consider  ourselves  bound  to  give 

Judgment  for  the  Crown. 

The  Queen  against  The  Mayor  and  Assessors  of 

Rochester. 

(In  the  matter  of  the  Parish  of  St  Nicholas,) 

This  case  differs  from  that  of  which  we  have  just 
disposed,  in  commanding  the  mayor  and  assessors  to 
hold  a  Court  and  revise  the  list  of  the  burgesses  of  the 
city  of  Rochester  so  far  as  relates  to  the  names  of  certain 
persons  objected  to  as  not  having  been  entitled  to  be 
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1857.  retained  on  the  list  of  burgesses  for  the  parish  of  St 

The  Queen  Nicholas  in  the  said  city,  made  by  the  overseers  of  the 

Mayor  of  ^^  parish.     The  mayor  and  assessors  had  refused  to 

Rochester,  consider  any  of  the  objections  to  the  persons  in  the 

^N^icHOLAf )    ^"^^^^^^^^^  '^^^  because  the  list  of  objections  which  had 
been  left  with  a  servant  of  the  town  clerk  at  the  town 
clerk's  house,  and  which  was  produced  to  them  at  the 
revision  by  the  town  clerk,  had  not  been   personally 
served  upon  the  town  clerk.    On  the  part  of  the  present 
mayor  and  assessors,  the  defendants,  it  was  admitted 
that  this  objection  could  not  be  supported ;  but  it  was 
contended  that  the  impossibility  of  obeying  the  man- 
damus is  here  more  striking  than  in  the  former  case, 
where  an  addition  was  to  be  made  to  the  bui]gess  roll; 
whereas  here,  on  giving  effect  to  well  founded  objections^ 
names  may  be  taken  from  the  bui^gess  rolL     But  stiD 
the  mayor  and  assessors  may  well  do  what  they  are 
commanded  to  do;  and  therefore  they  can  be  in  no 
danger  of  an  attachment.    If  we  saw  that  public  mischief 
would  be  the  consequence,  still  we  should  think  that  the 
proceeding  ought  not  to  be  commanded :  but  we  think) 
on  the  contrary,  that,  if  this  long  list  of  names  for  the 
parish  of  St  Nicholas  objected  to,  or  any  of  them,  arc 
improperly  upon  the  burgess  roll,  right  will  be  done  b; 
now  removing  them  from  it,  instead  of  allowing  them 
to  usurp  the  franchise  for  the  remainder  of  the  current 
year.      It    will   be   recollected   that    this   is   the  verj 
same  form   of  mandamus  as    in   Regina   v.   Mayor  of 
Harwich  {a) :  and  whether  the  list  is  to  be  revised  with 
respect  to  one  name  only,  or  to  fifty,  if  the  mayor  and 
assessors  have,  upon  a  firivolous  preliminary  objectioOi 

(a)  \  E,^  B.  617. 
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refused  to  adjudicate,  must  be  wholly  immateriaL     It        1857. 
would  indeed  be  lamentable  if  there  were  not  an  equal    j,^^  quesiT 
remedy  by  commanding  the  mayor  and  assessors  to  do      ^  ^^^  ^^ 
their  duty  for  the  purpose  of  preventing  names  being    Rochkbteb. 
improperly  put  upon  the  burgess  roll  as  to  procure  the   (P*"8h ofSx. 
insertion  in  the  burgess  roll  of  names  improperly  ex- 
cluded from  it.     But,  if  the  resistance  to  these  writs  of 
mandamus  were  to  succeed,  a  temptation  would  be  held 
out  to  the  mayor  and  assessors  in  every  borough  to 
insure  a  majority  for  their  party  during  the  ensuing 
year,  by  refusing   to  revise   the  overseers'  list,  or  by 
refusing  to  consider  the  list  of  objections,  on  such  a 
pretext  as  that  the  names  are,  or  are  not,  arranged 
alphabetically ;  which  would  not  be  more  frivolous  than 
the  pretext  that   the  list  of  objections  had  not  been 
personally  served  upon  the  town  clerk. 

Judgment  for  the  Crown. 


Williams  against  Lewis  and  others.  June  Bth. 

TTUGH  HILL^  in  Easter  Term,  on  behalf  of  the  a  cause  stood 
plaintiff,  obtained  a  rule  calling  on  the  defendants  ^^\^^^  xhe  ai> 
and  John  Powell  to  shew  cause  why  it  should  not  be  jj^^^^^^'SS^e 
referred  to  one  of  the  Masters  of  this  Court  to  settle  iw^^e^^ona 

plea  of  an  evio* 

the  terms  on  which  a  Judge's  order  should  be  drawn  up,  ^PJ^  ^y  ^-^y 

^^  ^     title  para- 

mount to  that 
of  plaintiff.  P.  was  not  a  party  to  the  cause,  but  claimed  the  reversion  in  the  premises 
held  by  defendant.  P.  became,  by  parol,  party  to  an  arrangement,  by  which  the  matter  was 
to  be  settled  by  a  reference  of  the  cause  to  an  arbitrator,  who  was  to  determine,  inter  alia, 
on  what  terms  the  plaintiff's  interest  in  the  premises  should  be  purchased,  and  in  what  pro- 
portioo  P.  shoald  contribute  to  the  payment^  and  to  the  amount  of  the  damages.  An  order 
of  Nisi  priijs  was  drawn  up,  incorporating  these  terms,  and  containing  a  provision  that  P. 
should  become  a  party  to  the  reference ;  it  was  not  expressed  to  be  drawn  up  by  his  consent } 
bot  it  was  shewn  by  other  evidence  that  it  was  in  fact  by  his  consent.  P.  afterwards  refused 
to  be  bound  by  this  order. 

Held  that,  having  submitted  to  the  order  in  fact,  he  was  bound  by  it,  and  could  not 
retract ;  and  that  the  Court  had  jurisdiction  to  enforce  obedience  in  a  summary  manner. 

TOL.    VII.  3   O  E.    &   B. 
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1857.        pursuant  to  an  order  of  Nisi  priiis  made  in  this  cause, 
Williams     ®^^  ^^J  *   Judge's  order  should   not  be  drawn  up 
Lewi..       accordingly. 

From   the  afiBdavits  on  both  ndes  it  appeared,  in 
substance,  that   the   acdon    was   by    the   plaintiff,  as 
executrix  of  a  deceased  termor,  against  the  defendants 
as  testator's  sublessees,  to  recover  rent  in  arrear.    The 
pleas  raised,  as  a  defence,  an  eviction  by  John  Pnodlf 
by  title  paramount  to  that  of  the  testator;  which  title  wh 
put  in  issue :  and  the  cause  was  entered  for  trial  at  tbe 
Shrewsbury  Spring  Assizes,  1866.     A  similar  action  w» 
pending  for  subsequent  rent,  but  had  not  been  entered 
for  trial.     At  the  assizes,  Mr.  PaweU,  accompanied  b; 
the  attorney  for  the  defendants,  called  on  the  plaintiff's 
attorney,  and  proposed  an  arrangement  on  the  temifl^ 
amongst  others,  that  the  interest  of  the  plaintiff,  who 
claimed   under    a    lease   dated    in    1838,    should  be 
given  up  for   a   fair  price    to  be   ascertained  by  an 
arbitrator.     The  plaintiff's  counsel  were  consulted  bj 
the  plaintiff's  attorney ;  and,  by  their  advice,  he  accepted 
the  proposal,  and  agreed  that  the  cause  should  be  refened 
by  order  of  Nisi  prius.     Mr.  Powell  subsequently  came 
to  the  plaintiff's  attorney,  accompanied  by  PoweWa  own 
solicitor,  and  requested  that  some  alterations  should  be 
made  in  the  order  proposed,  which  were  made  at  his 
request ;  and,  finally,  an  order  of  Nisi  prius  was  drawn 
up  as  follows. 
"  Shropshire  to  wit     At  the  Assizes  "  &c. 

"  Williams        ^  I'  '^  ordered  by  the  Court,  by  and 

V.  vwith   the   consent   of   the   parties, 

Lewis  and  another. )  their  counsel    and   attorneys,  that 

a  verdict  be  entered  for  the  plaintiff.     Damages  40SL 

Costs  40^. 
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**  It  is  likewise  ordered,  with  the  like  consent,  that  the       1357, 
other  action  between  the  said  parties,  and  all  other  matters     Williams 
in  difference  between  them,  be  referred  to  JTwmoi  Bros       L^'ig, 
Esquire,  Barrister  at  Law,  who  shall  determine  what 
sum  shall  be  paid  by  the  defendants  to  the  plaintiff  for 
the  value  of  the  lease  of  1838,  so  far  as  regards  the 
premises,  for  the  rent  of  which  this  action  is  brought 
The  lease  by  Martin  mOiams  and  John  fFWiams  to  be 
given  up.     Such  order  of  reference  to  contain  all  usual 
terms.    John  Powell  Esquire,  of  Brecon^  to  be  a  party 
to  the  reference;  and  the  arbitrator  to  determine  in  what 
proportions  the  defendants  and  the  said  John  Powell 
Esquire  shall  contribute,  as  well  to  the  amount  of  the 
verdict  as  to  the  sum  awarded  to  be  paid  and  the  costs 
of  the  actions;  and,  in  so  doing,  the  arbitrator  is  to 
consider  the  effect  of  the  leases  granted  by  the  said 
John  Powell  Esquire  to  the  defendants  Richard  Lewis 
and  Messrs.  Chafers.     For  the  purpose  of  this  reference, 
but  not  further  or  otherwise,  the  lease  of  1838  to  be 
taken  to  be  a  valid  and  subsisting  lease.     It  is  likewise 
ordered,  with  the  like  consent,  that  a  Judge's  order  shall 
be  drawn  up.     And,  lastly,  it  is  ordered,  with  the  like 
consent,  that  either  of  the  said  parties  shall  be  at  liberty 
to  move  Her  Majesty*s  Court  of  Queen's  Bench  that 
this  order  may  be  made  a  rule  of  the  mid  Court     By 
the  Court.     E.  A.  Wilde,  Associate." 

After  this,  the  defendants  and  PoweU  refused  to  concur 
in  settling  a  Judge's  order  of  reference ;  and,  on  a  sum- 
mons being  taken  out  calling  on  them  to  settle  it,  they 
opposed  it  before  BramweU  B.,  on  the  ground  that 
Powell  was  taken  by  surprise  when  he  assented  to  the 
order  of  Nisi  prius,  and  that  the  lease  of  1838,  which, 
by  the  terms  of  that  order,  was  to  be  taken  as  valid,  had 

3  o  2 
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ISS7.       in  fivrt,  as  he  alleged,  been  forfeited,  of  which  at  the 
WiLujiM     ^™^  ^  ^^^^  ignonuit.     It  was  Dot  alleged  that  any  fraud 
had  been  practised  to  induce  him  to  enter  into  the  order 
of  Nisi  prius ;  hot  it  was  deposed  that  PawdCs  solicitor 
had  adroed  him  not  to  become  a  party  to  the  submissioa 
withoQt  farther  inquiry  as  to  the  fiicts;  but  then  Powell 
disregarded  his  advice.     The  learned  Baron  refused  to 
make  any  order,  without  prejudice  to  an  application  to 
the  Court.     On  the  affidavits,  the  testimony  differed  as 
to  the  extent  to  which  Mr.  Powell  was  interested  in  the 
action,  the  plaintiffii  representing  him  as  substantiaDj 
defimdant,  whilst  his  statement  was  that  he  attended 
the  assizes  merely  as  a  witness,  and   under   a  moni 
obligation  to  assist  one  of  the  actual  defendants  fdx) 
had  attorned  to  him ;  but  it  was  not  at  all  in  diqHite 
that  he  claimed  an  interest  in  the  {nroperty.     On  die 
affidavits  enou^  of  the  tide  was  disclosed  to  shew  that 
the  validity  €£  the  lease  of  1838  to  the  plaintiff's  testator 
was  bona  fide  in  controversy  between  the  plaintiff  and 
PowtUj  who  had  purchased  the  interest  of  the  penoo 
who  was  alleged  to  have  created  that  term.     The  order 
of  Nisi  prius  had  been  made  a  rule  of  Court;  and  this 
rule  was  drawn  up  on  reading  that  rule. 

Knowlesy  Dowdeswell  and  R.  V.  Williams  shewed  am 
for  PowelL  The  lease  of  1838,  it  sufficiendy  appean, 
was  not  valid.  [Lord  Campbell  C.  J.  On  this  rule 
we  are  not  to  inquire  as  to  that  All  that  we  need  to 
determine  is  whether  Powell  is  bound  by  the  order  of 
Nisi  prius.]  It  is  an  application  to  the  equitable  juris- 
diction of  the  Court,  in  the  nature  of  an  applicatioD 
to  enforce  a  specific  performance.  Equity  will  not 
enforce  an  agreement  made  under  a  mistake.     Besides^ 


XX.  VICTORIA.  933 

P&well  was  not  bound  by  the  order  of  Nisi  prius ;  he        i8o7. 
was  not  a  party  to  the  cause ;  and  the  order  is  not  his     Williams 
submission  in  writing  so  as  to  be  irrevocable  under  stat.       Lewis. 
3  &  4  W.A.C.  42.  8.  39.     It  is  doubtful  if  it  is,  for  this 
purpose,  the  submission  even  of  the  parties  in  the  action  ; 
Anderson  v.  Coxeter  (a),  Regina  v.  Hardey  (6). 

Hugh  Hill  and  J.  Gray  were  not  called  upon  to 
support  the  rule. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  made  absolute.  It  calls  upon  this  Court  to 
enforce  specific  performance  of  an  agreement  entered 
into  by  Powell  and  incorporated  in  an  order  at  Nisi 
priils.  If  a  person,  not  a  party  to  a  cause,  deliberately 
enters  into  such  an  agreement,  and  becomes  a  party  to 
an  order  of  Nisi  prius,  the  Court  will,  unless  he  shews 
cause  to  the  contrary,  enforce  the  order  of  Nisi  prius  in 
the  manner  now  pursued.  Such  has  always  been  the 
practice  since  I  have  known  any  thing  about  the  prac- 
tice of  these  Courts.  Then,  in  this  case,  it  appears 
that  Mr.  Pou>eU  advisedly  and  deliberately  entered  into 
this  agreement,  even  against  the  remonstrance  of  his 
attorney,  lie  supposed  the  agreement  was  for  his 
advantage ;  if  it  was  not  so,  that  is  not  a  mistake  such 
as  to  entitle  him  to  relief. 

CoLERiDOB  J.  It  would  be  very  dangerous  to  do 
anything  that  might  raise  a  doubt  whether  a  third  party 
deliberately  coming  in  and  submitting  to  an  order  at 
Nisi  prills  is  bound  thereby.     I  never  before  heard  it 

(a)  1  Sir.  301.  (6)  U  Q.  B.  629. 
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1857.  qoestioiied:  and  every  one  most  be  aware  that  the 
WuxiAJu"  P^vctioe  18  common  and  beneBciaL  Still  I  am  £ur  fiom 
aaymg  that,  if  it  appeared  that  adyaotage  had  been 
taken  of  the  party,  it  might  not  be  a  ground  on  whidi 
the  Court  woold  refuse  to  enforce  the  order;  but  no 
such  case  is  made  out  here.  All  that  appears  is,  that 
on  consideration  Mr.  Powdl  thinks  that  he  might  have 
made  a  more  advantageous  arrangement 

Eblb  J.  Mr.  Powdl  assented  to  come  in  under  an 
Older  of  Nisi  pri&B;  and  I  am  of  opinion  that  he  thereby 
became  bound  by  what  is  in  that  order.  He  has  sob- 
nutted  to  the  jurisdiction  of  the  Court;  and  his  obedience 
may  be  enforced  by  attachment  His  position  is  like 
diat  of  a  par^  coming  in  to  shew  cause  against  a  role, 
and  so  submitting  to  the  jorisdiction  of  the  Court  And, 
if  we  can  enforce  this  order,  no  reason  is  shewn  why  we 
should  not  do  so. 

Cbompton  J.     I  am  of  the  same  opinion.     The 
qoesti<m  is  in  efiect  whether  an  order  of  Nisi  prius  to 
which  a  third  party  has  submitted  may,  i^ainst  him,  be 
made  a  rale  cS  Court.    The  general  rale  is  correctly  laid 
down  in  Watstm  m  Awardi^ip.  3.  (Sded.).   **  In  referring 
a  cause  by  rale  of  Court,  or  order  of  a  Judg^  or  at 
Nisi  priiis,  other  matters  than  the  subject  matter  of  tbe 
action  may  be  included  in  the  reference ;   so,  in  like 
manner,  strainers  to  the  suit  who  are  interested  majr 
be  made,  with  their  consent,  parties  to  the  rule  or  order; 
and  sodi  persons,  so  made  parties  to  the  submissioo,  tf 
to  all  matters  contained  in  the  submission,  will  be  boaod 
by  the  award,  in  the  same  manner  as  the  parties  to  tbe 
301100.*"     In  the  present  case  the  order  would  have  been 
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more  formallj  drawn  up  had  it  stated  the  consent  of       1857. 

Powell  as  well  as  of  the  parties;  but  that  is  not  material,     Wiluam* 

as  we  have  evidence  enough  that  he  did  in  fact  consent       lbwi,. 

Then,  the  Court  having  jurisdiction  to  enforce  the  sub- 

miflsion,  is  there  any  reason  why  it  should  not  be  enforced  ? 

I  agree  that,  if  there  were  a  strong  case  of  mistake  made 

out,  the  Court  might  refuse  to  exercise  its  summary 

jurisdiction  to  enforce  the  order;  though  I  think  we 

hardly  should  do  so  if  the  facts  were  short  of  those 

under  which,  if  money  had  passed,  it  might  be  recovered 

back  as  money  had  and  received.     Nothing  approaching 

to  such  a  case  is  shewn  here. 

Rule  absolute. 


The  Queen  against  The  Justices  of  Stafford-  wtdnt»day, 

June  10th. 
SHIRE. 


r   W.  HUDDLESTON,  in  this  Term,  obtained  a  On  appeal, 

C^  •  the  Quarter 

rule  to  shew  cause  why  a  certiorari  should  not  issue  Scsiions  made 
to  bring  up  an  order  of  Quarter  Sessions,  made  at  the  S^ing'an^"" 
January   Quarter    Sessions,  1857,   for   the   county   of  ^^^^ij^ 
Stafford^  for  the  purpose  of  quashing  it  orderof SeJ***' 

The  order  recited  that,  in  an  appeal  against  an  order  ■!<>«"  ^^ 
of  two  justices,  dated  27th  April  1856,  adjudging  the  costs.    The 
settlement  of  a  lunatic,  sent   to   an   asylum   from  the  abandoned  the 

case ;  the 

parish  of  Wednesbury^  to  be  in  the  parish  of  Monmouth,  respondents 
and   ordering  the  appellants  to  pay  the  ezpences,  in  gui^uent^ 
which  appeal  the  guardians  of  the  Monmouth  Union  and  ^e^^'orfer, 
the  churchwardens  and  overseers  of  Monmouth  Parish  ^^\^j 

order  was 
confirmed,  and  giving  the  respondents  costs. 
Held,  that  the  subsequent  Sessions  had  no  jurisdiction  to  deal  with  the  order  made  b^ 
the  prior  Sessions :  and  a  rule  was  made  absolute  to  bring  up  the  second  order,  on  certiorari, 
to  bo  quashed. 
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1857.       were  appellants,  and  the  guardians  of  the  Bramwieh  Union 
TbeQumT  ^^^  ^^^  churchwardens  and  overBeers  of  WeJtnabury  were 
Jut^of     respondents,  the  Quarter  Sessions  o{  June,  1856,  after 
S^^^*^     hearing  the  merits,  ordered  that  the  order  of  justices 
appealed  against  **  should  be,  and  the  same  was  then 
and  there,  confirmed;  but  subject  to  the  opinion  of  Her 
Majesty's  Court  of  Queen's  Bench"  upon  a  special  case 
to  be  afterwards  stated ;  the  order  for  the  special  case 
being  granted  upon  the  special  application  of  the  counsel 
for  the  appellants.     The  order  then  proceeded  to  recite 
that,  on  the  information  of  counsel  for  the  appeQants, 
it  had  been  made  to  appear,  to  the  justices  assembled 
in  the  Epiphany  Sessions,  ''that  the  said  special  case 
had  not  been  stated  or  agreed  upon;    and   that  the 
appellants,  the  said  guardians  of  the  poor  of  the  said 
Monmouth  Union  and    the    said   churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  Monnundh, 
have  abandoned  their  intention  of  stating  or  agreeing 
to  the  said  special  case,  and  of  further  proceeding  in  the 
said  appeal ;  and  that  notice  of  the  same  had  been  given 
by  the  siud  appellants  to   the   respondents,   the  said 
guardians  of   the    poor   of  the   said    West  Bromwidi 
Union,  and  the  said  churchwardens  and  overseen  of 
the  poor  of  the  said  parish  of  Wednesbury,  on  the  Sih 
December f  1856.     Now,  therefore,  upon  the  motion  of 
counsel  for   the  said  respondents,  and  upon  proof  of 
notice  of  the  present  application  having  been  given  bj 
the  said  respondents  to  the  said  appellants,  and  of  the 
hereinbefore  recited  order  of  the  said  Court  of  Qoarler 
Sessions  holden  on  the  30th  of  June  1856,  and  after 
hearing  counsel  for  the  said  appellants,  it  was  ordered 
that  the  said  order  and  adjudication  so  made  by  the 
said  justices,  and  bearing  date  the  27th  of  April  1856, 
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be,  and  the  same  is  hereby,  absolutely  confinned :"  and  it 
ordered  the  appellants  to  pay  ^6L  I6s.,  the  costs  of  the 
appeal.  The  rule  was  obtained  on  the  ground  that  the 
Sessions  of  January  1857  had  no  jurisdiction  to  order 
the  payment  of  costs  of  the  appeal  heard  before  the 
Sessions  of  Jtine  1856. 


1857. 

The  QuEiN 

▼. 
Justices  of 
Stafford- 

8HIRB. 


Scotland  now  shewed  cause.  The  appellants  ought 
in  justice  to  pay  the  costs  of  the  appeal ;  and,  as  the  writ 
of  certiorari  b  discretionary,  the  Court  will  not  grant  it 
for  the  purpose  of  frustrating  justice,  even  if  the  order 
o{  January  was  beyond  the  jurisdiction  of  the  Sessions. 
But  it  was  not  beyond  their  jurisdiction.  The  con- 
firmation by  the  Sessions  of  June  was  subject  to  a  case. 
In  Kendall  y.  WUhinson  {a)  Lord  Campbell  C.  J.  says : 
''  Rex  V.  The  Justices  of  Pembrokeshire  (6)  shews  that  the 
confirmation  of  an  order  by  Sessions  subject  to  a  case 
leaves  the  order  exactly  as  it  was  before  the  confirma- 
tion." If  the  order  is  merely  interlocutory,  requiring  a 
subsequent  confirmation  afler  the  case  is  disposed  of,  the 
order  of  January  Sessions  was  required.  [^Cromptofi  J. 
Do  you  go  so  far  as  to  say  that,  even  if  the  first  order 
had  confirmed  the  order  of  justices  with  costs,  but 
subject  to  a  case,  it  would  be  necessary,  on  the  case 
not  being  taken  up,  to  get  a  fresh  order  for  costs  ?]  It 
would  seem  so :  the  decision  subject  to  a  case  is,  in  such 
circumstances,  not  a  decision ;  Rex  v.  The  Justices  of  Suf- 
folk (c).  The  Sessions  are  a  permanent  tribunal ;  Keen 
V.  TTie  Queen  (d).  [Crompton  J.  Is  liot  your  position 
new  ?    There  must  have  been  many  cases  in  which  a 


(a)  4  E.^  B.  680.  690. 
(c)  1  DowL  P.  a  163. 


(6)  2B.^  Ad,  391. 
C«/)  10  Q.  B,  928. 
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case  has  been  granted  but  abandoned ;  yet  t  never  heard 
of  this  proceeding  before.  It  should 'seem  that  the 
confirmation  of  an  order  subject  to  a  case  is  analogous 
to  a  verdict  subject  to  leave  to  move  to  enter  the  verdict 
otherwise.  If  no  motion  is  made,  the  verdict  stands. 
Coleridge  J.  According  to  this  practice,  the  justices 
hear  the  case  at  one  Sessions,  and  the  justices  at  another 
Sessions,  who  are  not  the  same  individuals,  decude  as  to 
the  costs.  They  must  either  decide  in  ignorance  of  the 
merits,  or  have  a  fresh  trial  to  determine  them.] 


J.  W.  Huddkstan  was  not  called  upon   to  aif^  in 
support  of  his  rule. 


Lord  Campbell  C.  J.  There  is  in  this  case  a  seeming 
hardship  that  the  respondents  should  not  have  costs;  but 
they  lose  them  by  their  own  defiuilt.  They  should  at 
the  June  Sessions  have  asked  for  the  costs;  and,  if  that 
Sessions  in  their  discretion  thought  it  a  fit  case  for 
costs,  they  would  have  then  been  awarded  in  the  order 
confirming  the  order  of  justices,  subject  to  the  case. 
But  they  did  not  ask  for  costs ;  and  the  order  was  silent 
as  to  them.  Had  the  case  been  proceeded  with,  and 
that  order  brought  up  with  the  case,  we  could  not  have 
confirmed  that  order  with  costs  of  the  appeal,  but  only 
as  it  was,  that  is,  silent  as  to  costs.  So  the  respondents 
have  not  lost  these  costs  in  consequence  of  the  abandon- 
ment of  the  case  by  the  appellants.  Then  it  seems  to 
me  that  when  that  order  was  made  the  Sessions  were 
functi  officio.  The  order  was  subject  to  a  case ;  hut  the 
Sessions  then,  as  far  as  they  were  concerned,  confirmed 
or  quashed  the  order  of  justices  according  to  what  the 
opinion  of  this  Court  might  turn  out  to  be.     I  think 
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the  observation  I  made  in  Kendall  v.  Wilkinson  {a\  as 
to  the  effect  of  Rex  v.  The  Justices  of  Pembrokeshire  (6)9 
carries  that  case  too  far,  I  think  the  order  subject  to  a 
case  is  in  the  nature  of  a  judgment  Nisi ;  and,  if  the 
order  is  not  brought  up  with  a  case  by  certiorari,  it 
becomes  absolute  at  the  end  of  six  months ;  and,  that 
being  so,  I  think  the  Sessions  had  no  further  jurisdiction 
as  to  costs.  If  the  Sessions  who  hear  on  the  merits  and 
grant  the  case  think  it  a  fit  case  for  costs  they  should 
give  them  ;  but,  if  it  were  necessary,  for  the  purpose  of 
getting  costs,  to  go  before  a  subsequent  Sessions  and  ask 
for  them  firom  justices  who  do  not  know  what  happened 
before,  it  would  be  productive  of  much  expence  and 
probably  of  much  injustice.  Such  a  course  is  not 
required. 

CoLERiDQB  J.  I  am  also  of  opinion  that  this  rule 
should  be  absolute.  On  principle,  the  subsequent  Ses- 
sions can  have  no  jurisdiction  in  this  matter.  The  appeal 
came  before  the  Sessions  in  June,  who  heard  it  and  deter- 
mined it,  and  came  to  no  decision  as  to  costs.  But  their 
order  was  subject  to  the  opinion  of  this  Court  on  some 
points.  Now,  if  the  case  had  been  drawn  up  and  came 
before  us  as  it  ought,  we  could  not  have  made  a  new  order 
giving  the  costs,  but  could  only  have  confirmed  it  as  it 
was ;  and,  in  common  sense,  the  order  made  subject  to 
a  case  for  our  opinion,  on  the  case  being  abandoned,  is 
absolute.  It  is  said,  however,  that  the  order  ought  to 
go  back  to  Sessions,  not  to  let  them  exercise  any  judicial 
functions  as  to  the  order  itself,  for  it  is  conceded  that 
the  order  itself  is  not  to  be  varied,  but  to  exercise  a 


1867. 

The  Queen 

V. 

Justices  of 
Stafford- 
shire. 


(a)  4  E,  ^  B,  690. 


(6)  2B.^  Ad,39\, 
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judicial  discretion  as  to  whether  costs  should  be  ^ven 
or  not  Could  anything  be  devised  more  inconvenient 
than  to  sever  the  decisions  on  the  merits  and  as  to  costs, 
so  as  necessarily  to  have  the  question  as  to  whether 
there  should  be  costs  decided  by  persons  ignorant 
whether  they  ought  to  be  granted  or  not,  or  else  to  have 
all  the  expence  and  inconvenience  of  a  new  trial  ?  The 
first  Act  giving  power  to  the  Sessions  to  grant  costs  was 
I  think  Stat  8  &  9  ^.  3.  c.  30.  s.  3. ;  and  it  carefully 
confines  the  power  to  grant  costs  to  the  justices  at  the 
same  Sessions ;  and  many  subsequent  Acts  giving  costs 
refer  back  to  this,  so  as  to  tie  up  the  power  in  the  same 
way.  The  Act  giving  power  to  award  costs  in  the 
present  case  is  stat.  12  &  13  VicL  c.  A5.s.  5.:  this  enacts 
that  upon  every  appeal  to  the  Sessions  '*  the  Court 
before  whom  the  same  shall  be  brought  may,  if  it  think 
fit,  order  and  direct"  the  unsuccessful  party  to  pay  costs. 
The  words  of  the  Act  restrict  the  power  to  that  Court ; 
which  is  accordant  with  principle  and  convenience. 


Erle  J.  I  also  am  of  opinion  that  the  subsequent 
Sessions  bad  no  jurisdiction  over  this  order.  No  doubt 
the  Quarter  Sessions  is  for  many  purposes  a  permanent 
tribunal:  but  still  there  are  many  things  that  can  be 
done  only  by  a  particular  Sessions,  as  the  specific  tribunal 
for  that  thing.  Here  the  Sessions  who  heard  the  appeal 
confirmed  the  order  and  were  silent  as  to  costs.  That 
was  in  legal  effect  the  same  as  if  they  had  confirmed 
it  expressly  without  costs.  The  confirmation  was 
subject  to  a  case ;  but,  so  far  as  this  Court  did 
not  interfere,  it  was  absolute.  That  being  so,  it  seems 
to  me  that  the  application  to  the  Epiphany  Sessions 
clearly  was  an  application  to  them  to  alter  the  judgment 
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of  the  former  Sessions,  by  rectifying  the  error  which 
they  had  committed  in  omitting  to  give  costs  in  a  fit 
case.  But  the  Epiphany  Sessions  had  no  jurisdiction  to 
do  this. 

Cbompton  J.  It  was  first  said  that  this  was  a  discre- 
tionary writ*  That  is  true :  but,  when  it  appears  clearly 
that  an  order  is  without  jurisdiction,  our  discretion  must 
be  to  let  the  certiorari  go.  Then  I  think  that  it  would 
be  very  mischievous  if  parties  under  such  circumstances 
as  these  were  entitled  to  go  before  a  subsequent  Sessions 
to  ask  for  costs.  I  think  that  they  would  be  equally 
entitled  to  go  and  ask  for  them  if  the  first  Sessions 
had  on  deliberation  refused  them.  Lord  Tenterden^  in 
Rex  V.  The  Justices  of  Pembrokeshire  (a),  was  speaking  in  a 
case  where  a  negotiation  about  a  case  was  still  pending, 
and  where,  as  I  infer,  the  writ  of  certiorari  had  been 
sued  out  within  the  six  months,  but  the  case  could  not 
be  settled.  There  he  throws  out  that  they  might  enter 
continuances  and  hear  the  appeal :  but  he  cannot  have 
meant  that,  where  one  Sessions  had  heard  and  decided 
the  appeal,  it  was  to  be  heard  over  again  by  another. 
It  is  clear  to  my  mind  that,  where  an  order  is  confirmed 
subject  to  a  case,  if  the  case  is  not  got  the  confirmation 
becomes  absolute. 

Rule  absolute. 


1857. 

The  Queen 

▼. 
Justices  of 
Staffobd- 

8HIBE. 


(a)  2  B.^  Ad.^9\, 
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JJ*^  Parker  against  Winlow. 

A  CTION  fiw  demmrage  of  a  ship.  Plea:  Never 
indebted.  Issue  thereon. 
On  the  trial,  before  Martin  B.,  at  the  Newcadle  Spring 
Assizes  1857,  it  appeared  that  a  memorandum  for  charter 
was  made  and  signed  by  the  plaintiff  and  defendant 
It  was  an  ordinary  printed  form  filled  up.  The  material 
parts  are  stated  below.  It  bore  date  at  Newcastk,  and 
commenced:  ''It  is  this  day  mutually  agreed  between 
Captain  IF.  Barker^  of  the  good  ship  Celerity^  himself 
master,  now  lying  in  the  Tyne^  and  G.  W.  Whdowt  agent 
for  E.  Whdow  tf  Son,  of  Deucnpari^  merchants,  that  the 
pu^'uir^^  said  ship*  should  load  from  the  freighters  a  cargo  of 
'^rrjlt^  coals,  **and,  being  so  loaded,  shall  therewith  proceed  to 
ff«^y^  P^oiflA,  not  higher  than  Torpomt  or  New  Passage,  or 
or  AT-  or  as      gQ  ^^^  thereuuto  as  she  may  safely  get,  and  deliver  the 


tberevnto 

as  she  cu  same**  on  beinir  paid  ireiffht.     ^  A  keel  a  day  to  be 

delrrer"  ber  allowed  for  the  said  merchant  (if  the  ship  is  not  sooner 

certain  laj  despatched)  for  delivery.     Demurrage  over  and  above 

mmg«  days.  ^^  said  laying  days  at  3/.  per  day."    **  The  ship  to  be 

J^J2^^  addressed  to  E.  Winhw  §•  Son,  of  Devanpart     G.  W. 

Otot^X^'i  ^^^'"^    G^-  ^-  WinUno,  whose  signature  was  attadied, 

arriTal  in  Phf- 

MotrfA  the 

oonsigneos  ordered  ber  to  discharge  at  B^^vsk  ordinary  landing  place  in  the  port  of  T^frnmA^ 

lower  tlian  T,  or  A\     At  this  time  the  tides  were  neap :  the  Tessel  went  as  near  to  ^. 

as  she  coald  in  that  state  of  the  tide,  and  lay  on  the  sand  for  some  days,  till,  the  tides  hsisf 

hi^er,  she  got  to  B.     In  an  action  for  demurrage : 

Held,  that  the  consignee  had  the  option  of  naming  any  ordinary  loading  place  in  tbs 
port  of  rhfmomik  within  the  limits  assigned,  and  that  the  lay  days  did  not  oommencs  tBl 
the  Tessel  reached  the  place  so  named  The  delay  in  getting  to  it  being  occssaoaed 
only  in  the  ordinary  course  of  navigation  in  a  tidal  haroour. 


s 
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was  the  defendant ;  E.  Wirdow  tf  San  in  the  memorandum  1 857. 
mentioned  were  persons,  distinct  firom  G.  W.  ffinlaw,  Parkb* 
carrying  on  business  at  Devanpart  The  ship  took  her  wihlow. 
cargo  on  board,  and  arrived  in  the  port  of  Plymouth^ 
and  anchored  in  the  Tamar  on  the  21st  of  June; 
and,  on  the  22d,  the  plaintiff  reported  to  E.  Winlow 
if  Son^  of  Devonporty  his  arrival  and  readiness  to 
discharge.  They  ordered  the  ship  to  the  Brunswick 
Wharf,  Stenhause,  there  to  discharge.  The  port  of 
Pfymouth  includes  the  tidal  estuary  of  the  TamoTf  in 
which,  besides  the  harbour  of  Plymouth  and  Devonport, 
there  are  several  usual  landing  places,  one  of  which 
is  the  Brunswick  Wharf,  which  is  below  Tarpoini 
and  New  Passage,  In  order  to  reach  the  Brunswick 
Wharf  it  is  necessary  to  cross  a  mud  bank  in  the  Tamar. 
At  the  time  when  the  order  to  discharge  at  the  Bruns^ 
wick  Wharf  was  given,  the  tides  were  neap ;  and  the 
plaintiff's  vessel  drew  too  much  water  to  be  able  to  pass 
the  bank  even  at  high  water  during  those  tides.  The 
captain  requested  E.  Winlaw  If  San  to  send  lighters  to 
take  part  of  the  cargo  out,  so  as  to  enable  him  to  cross 
the  bank :  they  did  not  do  sa  It  was  not  however  con- 
tended that  there  was  any  custom  of  the  port  requiring 
the  consignees  to  furnish  lighters:  and  nothing  further 
appeared  to  have  taken  place  at  this  time.  The  vessel 
proceeded  towards  the  Brunswick  Wharf,  and  grounded 
upon  the  mud  bank,  where  she  was  fixed  and  lay  till  the 
high  tides,  when  she  got  to  the  Brunswick  Wharf;  and 
notice  was  given  that  she  was  there  ready  to  dischai^ge 
on  Monday  July  2d.  After  this  there  was  some  delay; 
but  it  appeared  to  be  from  the  default  of  the  plaintiff. 
The  plaintiff's  counsel  contended  that  the  lay  days 
commenced  on  the  notice  of  the  arrival  of  the  ship 
in   the    Tamar  on   22d  June ;    in   which  case   there 
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1857.  were  nine  days  occapied  beyond  the  lay  days.  The 
P^KEB  defendant,  besides  denying  this,  contended  that  the 
WiNLow.  defendant  was  not  the  contracting  party,  and  that  the 
action  should  have  been  brought  against  E.  Wudow 
tf  Son.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff  for  27iL,  with  leave  to  move  to  enter  a  verdict 
for  the  defendant  on  both  grounds :  the  Court  to  have 
power  to  draw  inferences  of  fact. 

UdaU^  in  Easter  Term,  obtained  a  rule  Nisi  accord- 
ingly.    In  this  Term  (a), 

TempU  and  Manisty  shewed  cause.  The  contract 
is  expressly  made  between  the  plaintiff  and  G*  W. 
Wndow ;  and  he  signs  the  contract  in  his  own  name 
without  restriction.  It  is  true  that  he  states,  on  the  fsice  of 
the  contract,  that  he  is  agent  for  E,  Wndow  tf  Son;  but 
that  is  quite  consistent  with  his  contracting  personally. 
The  question  always  is,  Who  is  the  contractor :  and, 
prim&  facie,  he  who  says  he  agrees  is  the  contractor; 
Cooke  V.  Wilson  (A),  Tanner  v.  Christian  (c),  Lennard  v. 
Robinson  (d).  The  second  point  raises  the  question  of 
the  relative  rights  of  the  freighter  and  ship-owner  under 
such  a  memorandum  of  charter  as  the  present.  The 
ship-owner  has  bound  himself  to  cause  his  vessel  *'  to 
proceed  to  Plymouth^  not  higher  than  Torpoini  or  New 
PcLSsage^  or  so  near  thereunto  as  she  may  safely  get,  and 
deliver^  the  cargo.  He  did  arrive  safely  in  Ffymouth, 
and  notified  his  arrival  to  the  consignees.  [Lord  Camp^ 
bell  C.  J.  But  under  this  charter  party  the  place  of 
discharge  in  Pfymouih  was  to  be  ascertained.     Surely 

(a)  On  June  4th,   before  Lord   CampbeO  C.  J.,   Cokridpe,  Brk  and 
Crompttm  Js. ;  tnd  on  this  day,  before  the  Mine  Judges. 
(6)  1  Com.  B.  N,  S,  153.  (c)  4  E,  ^  B.  591. 

id)  5  E.^B.  135. 
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tbe  persons  who  were  to  dischaiige  the  cargo  bad  the  1857. 
option  of  naming  any  place  within  the  limits  specified  in  ^akkeb. 
the  charter  party.]  The  right  must  be  subject  to  some  wihlow. 
restriction.  [Lord  Campbell  C.  J.  When  the  order  was 
given  to  go  to  the  Brunswick  Wharfs  no  objection  was 
taken  to  it  by  the  master  on  the  ground  that  the  Bruns^ 
wick  Wharf  was  an  improper  discharging  place.  Must 
it  not  be  taken  to  be  in  fact  a  proper  one  ?]  The  con- 
signees were  not  entitled  to  name  a  place  to  which  the 
▼essel  could  not  go  till  the  next  spring  tides:  if  they 
were  entitled  to  require  the  vessel  to  remain  till  theui 
they  were  equally  entitled  to  name  a  place  to  which  the 
vessel  could  not  go  till  the  equinoctial  spring  tides,  and 
so  detain  the  vessel  for  months.  \^C!rompton  J.  If  the 
charter  party,  instead  of  leaving  it  to  the  consignees 
to  select  a  discharging  place  in  Plymouth^  had  named  the 
Brunswick  Wharf,  would  the  lay  days  commence  before 
the  vessel  got  there  ?]  They  would  commence  as  soon 
as  the  vessel  got  as  near  to  it  as  she  safely  could.  The 
contract  is  not  absolute  to  go  to  the  discharging  place ; 
if  causes  over  which  the  ship-owner  has  no  controul 
prevent  it,  he  has  complied  with  his  contract;  Shield 
V.  Wilkins  (a).  If,  having  arrived,  the  commencement 
of  the  discharge  is  prevented  without  default  of  the 
ship-owner,  the  lay  days  continue  to  run ;  Randall  v. 
Lynch  {b\  Brown  v.  Johnson  (c).  At  all  events,  the  lay 
days  commenced  when  the  ship  got  fixed  on  the  mud 
bank ;  she  could  not  then  get  nearer  to  Brunsunck 
Wharf:  and,  if  they  began  then,  there  is  a  sum  due  for 
demurrage,  though  the  damages  should  be  reduced. 


(m)  5  Bxeh,  304.  {h)  2  CanqA.  352. 

(«)  10  M,  4-  W,  331. 
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Parkkb       states  that  the  now  defendant  is  agent  for  E.  Winhw  §• 
WixLow.      ^^'     When  the  principal  is  named,  the  agent  is  not 
liable.     This  is  the  rule  laid  down  in  Story  on  Agency^ 
sect.  263,  citing  Lord  Erskine  C.  in  Ex  parte  Hartop{a). 
[Lord  Campbell  C.  J.     It  is  perfectly  accurate  with  the 
qualification  which  Lord  Erskine  attaches.     He  says: 
'*  But,  for  the  application  of  that  rale,  the  agent  must  name 
his  principal  as  the  person  to  be  responsible.'^     TheO} 
on  the  other  ground.     The  ship-owner  in  general  binds 
himself  to  bring  his  ship  as  near  as  it  can  safely  get  to 
the  place  of  discharge ;  and  the  lay  days  do  not  oom- 
mence  till  he  has  done  so.     A  mere  arrival  at  the  port 
is  not  enough ;  Brereton  v.  Chapman  (b).     And  he  has 
not  arrived  as  near  as  he  may  safely  get  to  the  place  of 
dischai^e  as  long  as  he  may  in  the  ordinary  course  of 
navigation  get  nearer.   If  a  ship  arrives  oflP  a  bar  harboor 
at  low  water,  she  cannot  safely  get  nearer  till  the  tide 
makes,  and  roust  wait  for  high  water;  or,  if  it  be  a  tidal 
harbour,  and  she  arrives  when  it  is  dry,  she  must  wait 
till  there  is  water  to  float  her:  yet  in  neither  case  has 
she  arrived.     And  it  is  precisely  the  same  in  principle 
whether  he  has  to  wait  for  high  water  in  an  ordinary 
tide,  or  for  the  spring  tides.      [Lord  Campbell  C.  J. 
That  would  be  so  if  the  discharging  place  was  fixed  in 
the  charter  party.  But,  when  the  place  is  to  be  selected, 
is  it  not  a  reasonable  constraction  of  the  contract  to  saj 
that  an  accessible  place  must  be  selected  ?]     It  must  be 
one  of  the  ordinary  proper  discharging  places,  no  doabt; 
and,  if  the  Brunswick  Wharf  hvA  not  been  such  a  place, 
a  remonstrance  on  that  ground  should  have  been  made 

(a)   12  Ves.  349.  352.  (ft)  7  ^i^  559. 


\ 
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at  the  time  when  it  was  named.     But  it  was  not  even        1857. 
suggested  at  the  trial  that  it  was  not  such  a  place.  Parkeb 


Lord  Campbell  C.  J.  Though  it  is  not  necessary,  in 
the  view  which  1  take  of  this  case,  to  decide  the  question 
whether  the  defendant  bound  himself  personally  by  this 
contract,  we  ought  not  to  allow  any  doubt  to  exist  as 
to  our  opinion  on  the  construction  of  such  a  contract. 
I  can  have  no  doubt  myself  that  the  defendant  is  per- 
sonally liable.  He  makes  the  contract,  using  apt  words 
to  shew  that  he  contracts;  and  the  only  ground  sug* 
gested  for  rebutting  his  personal  liability  is  that  he  says 
he  is  agent  for  another :  but  he  may  well  contract  and 
pledge  his  personal  liability,  though  he  is  agent  for 
another.  If  he  had  signed  the  contract  as  by  procura- 
tion for  E.  Winlow  %  San^  he  might  have  exempted 
himself  from  liability ;  bat  on  principle,  and  on  the 
authorities  cited,  an  agent  is  liable  personally  if  he  is 
the  contracting  party;  and  he  may  be  so  though  he 
names  his  principal.  On  this  charter  party  I  think 
that  the  contracting  parties  are  the  plaintiff  and  the 
defendant  But  then,  though  he  is  personally  liable  for 
the  fulfilment  of  the  contract,  I  think,  as  the  facts  are 
now  explained,  that  there  is  no  claim  for  demurrage. 
If,  when  the  ship  got  fixed  on  the  mud  bank,  the  master 
had  given  notice  that  he  was  ready  to  discharge  there, 
it  might  have  been  open  to  him  to  shew  that  it  was  the 
duty  of  the  other  party  to  take  the  cargo  there ;  and,  if 
he  could  have  shewn  such  to  be  their  duty,  the  lay  days 
would  have  commenced.  But  no  such  notice  was  given ; 
there  was  no  suggestion  of  any  custom  requiring  the 
consignees  to  procure  lighters ;  and  both  sides  acted  as 
if  they  did  not  contemplate  any  unloading  till  the  vessel 

3  p  2 


V. 

Winlow. 


?< 


ior    ID    a  'He 


ra  lU  ;r  t 


CO 


ytni^ir  to 


ttHCasbr  die 


ift  a 


bad  a  rij^tt  to 

witlim  tfaoe  liontiL    ^ 

die  words  iniBt  bear  dK  iwiim  of 

mth  re&rence  cd  a  dial  lurfaaiirv  who  knmr 

ordinary  comse  dt  amwupticaa^  die  aiate  of  die 

(iday  the  powbility  of  gRttmg  s&ij  to  dae 

The  risk  of  chat  ardinary  deiay  die  afaip-owiier 

cakes  to  bear. 


I  I  «        ^411 


in.  die 
dde  m^ 


£m:4i  J.  I  agree  dial:  die  defeidant  has  bound 
himself.  He  saya  diat  he  is  sgoit  6srK  Wmlam  ^  Summ; 
bnt  that  is  ooc  enough  to  rebut  die  infewmi'y  ^i  penoaal 
liability  arising  from  die  re^  of  die  omtract.  Then  ] 
diink  diat  die  plaintiff  contracted  that  die  ship  «K^^H 
go  to  Sfieh  place,  withm  die  Cmits^  sa  ahouki  be  naoieda 
ff ofided  it  waa  a  proper  place.  It  now  appeen  tK^ 
in  &et  Brmtwkk   Whmrf^  which 
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proper  place.     The  plaintiff  therefore  contracted  to  take       i857. 

the  ship  to  that  place ;  and  the  lay  days  did  not  commence  p^^^^ 

tiH  it  got  there.  ^J- 


Crompton  J.  Mere  words  of  description  attached 
to  the  name  of  a  contractor,  such  as  are  used  here, 
saying  he  is  agent  for  another,  cannot  limit  his  liability 
as  contractor.  A  man,  though  agent,  may  very  well 
intend  to  bind  himself;  and  he  does  bind  himself  if  he 
contracts  without  restrictive  words  to  shew  that  he  does 
not  do  so  personally.  It  is  important  that  mercantile 
men  should  understand  that,  if  they  mean  to  exclude 
personal  recourse  against  themselves  on  contracts  which 
they  sign,  they  must  use  restrictive  words,  as  if  they 
sign  per  procuration,  or  use  some  other  words  to  express 
that  they  are  not  to  be  personally  liable.  Then,  on  the 
other  point,  I  think  that  the  lay  days  commenced  just 
as  they  would  have  done  if  the  charter  party  had  ex- 
pressed from  the  first  that  the  vessel  was  to  proceed  to 
Brunswick  Wharfs  or  so  near  thereunto  as  she  could 
safely  get.  The  ship  is  to  go  to  Plymouth^  a  tidal 
harbour;  for  the  security  of  the  ship-owner  two  points 
are  named ;  and  the  vessel  is  not  to  be  required  to  go 
higher  than  those ;  but  below  those  points  she  is  to  go 
to  some  dischai^ng  place.  I  take  it  that  place  is  to  be 
selected  by  those  who  are  to  discharge  her,  with  this 
restriction  on  their  choice,  that  it  is  to  be  one  of  the 
regular  usual  discharging  places  in  the  port.  I  do  not 
think  that  the  freighters  could  require  the  ship  to  go 
to  some  discharging  place  not  in  the  regular  course  of 
navigation,  and  only  accessible  at  rare  intervals.  Then 
it  appears  that  Brunswick  Wharf  is  a  regular  place,  and 
is  selected,  and  the  ship  is  to  go  there.     It  is  a  tidal 
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harbour;  and  in  all  tidal  harbours  a  ship  is  liable  to  be 
delayed  by  the  state  of  the  tide.     If  such  a  misfortune 
happens,  it  is  in  the  regular  course  of  navigation.    The 
ship  here,  when  she  lay  on  the  mud  bank,  was  not  as 
near  to  Brunswick  Wharf  as  she  could  safely  get,  and 
that  the  event  shews ;  for,  in  the  ordinary  and  regular 
course  of  navigation,  she  might  and  did  safely  get  to 
Brunswick  Wharf  kuA  there  discharge  her  carga 

Rule  absolute  (a). 


(a)  See  SekiHzzi  v.  Dtrry,  4  E.  ^  B.  873. 


Iltk. 


The  Queen  against  Jaiies  Linfobd  and  three 
Justices  of  the  County  of  Norfolk. 


When  A  re- 


ts lordierffed 
by  the  aaditor 
of  an  andit 
district,  and 
application  is 
inade  to  jus- 
tices to  issue 


rant,  if  tke 
statataUe 
proof  of  the 
sorcharge  be 
complete,  the 
justices  have 
no  power  to 
inquire  into 
the  grounds  of 
the  surcharge, 
but  must  issue 
the  warrant. 
If  they  refuse 
to  do  so,  the 
Court  will 
compel  them 
by  a  rule  or  a 
mandamus. 


rpOMLINSONy  in  last  Term,  obtained  a  rule  Galling 
on  James  lAnford  and  three  justices  of  the  count; 
of  Norfolk  to  shew  cause  why  the  justices,  or  two  of 
them,  should  not  issue  a  distress  warrant  to  levy  the 
sum  of  28il  11«.  6 J.,  certified  by  Robert  Rising^  auditor 
of  the  East  Norfolk  Audit  District,  to  have  been  dis- 
allowed in  the  accounts  of  James  Unford^  relieTiog 
officer  of  the  incorporation  of  East  and  West  Fkgg 
district,  with  which  he  was  surcharged,  on  Unfari\ 
goods. 

From  the  affidavits  it  appeared  that  the  sum  in 
question  was  disallowed  by  the  auditor ;  and  that,  a 
summons  having  been  taken  out  before  the  justices, 
the  certificate  of  disallowance  was  produced  and  proved. 
The  justices  determined  not  to  issue  the  distress  warrant, 
but  without  assigning  any  reasons  for  the  refusal.    From 
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what  passed  before  they  came  to  this  determination,  it        1857. 
was  surmised  that  they  refused  because  similar  payments    The  Queen 
had  been  allowed  on  former  audits,  and  they  thought  it      ,     ^• 

•^  ^  LlNFUKl>. 

was  hard  on  the  relieving  officer  to  disallow  them  now, 

Huffh  Hill  and  N.  Palmer  now  shewed  cause.  [Lord 
Campbell  C.  J.  It  seems  to  me  impossible  to  contend 
that  the  justices  have  any  jurisdiction  to  review  what 
has  been  regularly  done  by  the  auditor,  if  it  has  been 
properly  brought  before  them.  The  remedy  is  given 
by  sUt.  7  &  8  Vict.  c.  101.  ss.  35,  36.]  In  Regina  v. 
Justices  of  Brecknockshire  (a)  the  Court  is  understood 
to  have  refused  a  mandamus  to  the  justices,  it  appearing 
that  the  sums  were  improperly  disallowed.  [  Cronipton  J. 
If  it  can  be  shewn  that  the  conduct  of  the  justices  was 
occasioned  by  any  improper  conduct  on  the  part  of 
the  auditor,  perhaps  we  may  have  a  discretion  to 
refuse  a  mandamus  on  the  ground  that  it  was  required 
only  from  the  improper  conduct  of  the  applicant] 

(a)  Regina  t.  Two  Justice*  of  BrecknocJuhire,  Easter  Term,  May  8tb,  1 857. 
C.  MUward  bad  obtained  a  rule  calling  on  two  justices  of  Brecknockshire  to 
sbew  cause  wby  tbey  should  not  issue  a  distress  warrant  to  levjr  from  the 
reliering  officer  a  sum  with  which  he  had  been  surcharged.  Lush  shewed 
cause  on  affidavits  disclosing  a  case  of  great  apparent  harshness  on  the  part 
of  the  auditor ;  it  being  stated  that  the  disallowance  was  on  the  ground 
that  the  relief  ing  officer  had  not  on  the  audit  produced  vouchers,  which 
he  had  subsequently  found,  and  produced  before  the  two  justices.  It 
^>peared  that  the  justices  had  on  this  ground  refused  to  issue  the  warrant ; 
but  Lush  also  pointed  out  that  it  did  not  appear  on  the  affidavits  in  sup- 
port of  the  rule  that  the  statutable  proof  of  the  certiBcate  was  complete. 
C.  MUward.     That  is  merely  a  slip  in  the  technical  part  of  the  affidavits. 

Lord  Campbell  C.  J.  You,  coming  to  us  to  command  the  justices  to 
act  in  a  case  of  such  hardship,  should  be  aware  that  the  other  side  are 
justified  in  taking  every  objection,  however  technical.  You  were  bound 
to  sbew  that  all  was  correctly  done  before  the  justices. 

WicuTMAN,  EuL£  and  CROMnoN  Js.  concurred. 

Rule  discharged,  with  co»t!>. 
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TcwUmsont  contra.  The  relieviDg  oflBcer  and  the  jus- 
tices have  all  along  been  perfectlj  aware  of  the  groonds  on 
which  the  auditor  has  proceeded.  If  the  officer  has  not 
appealed  it  is  not  the  aoditor*8  faalt.  If  the  disallowance, 
though  legal,  was  harsh,  there  is  a  remedy  under  stat 
11  &  12  VicL  e.  91.  t.  4.:  but  it  is  important  that  there 
should  be  no  doubt  that  the  justices  have  no  power  to 
inquire  into  the  propriety  of  the  disallowance.  [Lord 
CampbeB  C.  J.  We  are  not  competent,  in  this  proceeding, 
any  more  than  the  justices,  to  inquire  into  the  propriety 
of  the  disallowance.  Is  there  any  objection  on  the  part  of 
the  auditor  to  state  the  reasons  and  enable  the  relieving 
officer  to  have  the  matter  investigated  ?  If  he  is  willing 
to  do  so,  it  seems  a  reasonable  course  that  he  should 
pve  his  reasons  in  writing  immediately,  and  that  the 
rule,  which  must  be  made  absolute,  should  not  be  acted 
on  till  there  has  been  an  opportunity  to  apply  under  the 
statute.]     No  objection  will  be  made  to  this  course. 

Per  Curiam  (a). 

Rule  absolute,  to  lie  in  the  office  for  a  moDtb. 

(«)  Lord  CampbtB  C.  J.,  Cokri^  Brh  and  Cromplmk  Ju 


IIUl 


The  Queen  against  Henbt  Moobb   Griffiths. 


IVbigb  /^    MIL  WARD,  in  this  Term,  obtained  a  rule  Nisi 

ooonty,  m  *  for  an  information  in  the  nature  of  Quo  wammto 

•ppoialed  G. 

tl6Ctk»  tnditor  for  the  coonty,  under  The  Comipt  Practice  Plre?eiitioii  Act,  1654  (I7&18 
fief,  c  lOS.  1. 15.).  to  act  at  m  eleetiom  for  and  during  the  jear  then  next  entua^,  ud 
until  another  appointment  ihoiild  he  made.  No  frath  appointment  wai  made  in  18&S. 
In  Marek  1856  tne  then  high  iheriff  appointed  W.  election  auditor  for  the  current  jttr. 

On  a  rule  for  a  quo  warranto  againat  G.  i 

Held,  that  it  was  not  necessary  that  the  appointment  for  1855-1856  should  be  asde 
during  the  month  of  Amgmti :  that  If.  was  well  appointed ;  and  that,  on  his  appoiBUasst, 
Cr.  CMsed  to  he  election  auditor :  and  the  rule  was  made  absolute. 


Geiffiths. 
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against  Mr.  Griffiths  for  usurping  the  office  of  election  \%^T, 
auditor  of  fFarmckshire.  From  the  affidavits  it  appeared  j^^  quekn 
that,  in  August  1854,  the  high  sheriff  of  Warwickshire 
appointed  Mr.  Griffiths,  under  The  Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  VtcL  c.  102.),  sect  15, 
election  auditor  for  the  county.  No*  fresh  appointment 
was  made  till  the  month  of  March  1856,  when  the  high 
sheriff  for  that  year  appointed  Mr.  ffest  Both  these 
gentlemen  claimed  to  be  entitled  to  act  from  March 
1856  till  August  1856. 

Phipson  now  shewed  cause.  Stat.  17  &  18  Vict  c.  102. 
s.  15.  enacts  that  *'  once  in  every  year,  in  the  month  of 
August^  the  returning  officer  shall  appoint  an  election 
auditor  to  act  **for  and  during  the  year  then  next 
ensuing,  and  until  another  appointment  of  election 
auditor  shall  be  made."  It  cannot  be  contended  that 
an  appointment  made  after  the  month  of  August  would 
be  bad;  but  the  high  sheriff  cannot  make  his  appoint- 
ment before  that  month. 

C.  Milward  was  not  called  on  to  support  the  rule. 

Lord  Campbell  C.  J.  The  high  sheriff  appoints  in 
March  1856  because  no  appointment  was  made  in 
August  1855,  no.t  in  anticipation  of  August  1856.  Mr. 
Griffiths,  after  August  1855,  held  over  till  another 
appointment  should  be  made :  it  has  been  made ;  and 
he  has  ceased  to  be  auditor. 

Coleridge,  Erle  and  Cbompton  Js.  concurred. 

Rule  absolute. 
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Tkmrwda^,       Thc  QuEEN  agatfist  The  Inspectors  of  Votes  for 

llth. 

No.  5  Ward  l>f  the  Parish  of  St.  Pancras. 


Atavettrj        ^JIAPPIN  moved  for  a  rule  Nisi  for  a  maDdamus 
under  the  pro-  Commanding  the  iDspectors  of  votes  of  No.  5  ward 

18  &  19  VuL  of  the  parish  of  St  Pancras  to  return  Thomas  Ross  as 
^^„^' Q^ '  ^  vestryman,  on  affidavits  disclosing  that  be  had  a  large 
h^monfroiet  ™®j^"ty  ^^  votes,  but  that  be  was  not  duly  qualified  as 
for  the  oiBoe     jj^  ^35  ^ot  rated ;  and  that  the  inspectors  bad,  on  thai 

of  Testryman  ^ 

tban  a  person    account,  returned  a  candidate  who  had   fewer  votes. 

dniy  qualified. 

The  inspector!  The  duty  of  the  inspectors,  under  stat.  18  &  19  VvA, 

of  ToCes  re- 
turned b  their  c.  120.  s.  22.,  is  to  retum  those  chosen  by  the  parishioners. 

list  the  latter.     .^  .  ,         •    •  ^     •  1 

This  Court       It  IS  merely  mimstenal. 

refused  a  rule 
Nisi  for  a 

J!!!!'^!!!;!!i!l        Lord  Campbell  C.  J.     Under  stat.   18  &  19  ri(i 

toe  inspectors 

to  return  the     ^^  120.,  the  Vestrymen  are  those  who  have  been  chosen 

name  oi  R.  , 

by  a  majority  of  votes  given  for  persons  duly  qualified 
according  to  the  Act  (a).     There  will  be  no  rule. 


Coleridge,  Erle  and  Cromptom  Js.  concurred. 

Rule  refused. 

(o)  See  sect.  18. 
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1867. 


Ex  parte  Cobbett.  ^^mh. 

QTURGEON  moved  for  a  rule  to  discharge  William  a  person  who 

^J  ^  ^     attends  before 

Cobbett  out  of  custody.     From  his  statement,  it  justices  at 

petty  sessions 

appeared  that  Mr.  Cobbett^  as  represeotative  of  a  mort-  m  order  to 

.,  Ill*  •     ^   obtain  a  sum- 

gagee  on  a  turnpike  road,  brought  ejectment  against  monswitha 
the    trustees.      He   was    nonsuited;    and,   to   procure  a^TOnaltjTand*^ 
information  as  to  the  state  of  the  trust  so  as  to  avoid  ^f^^JJ^m^ 
a  nonsuit  in  future,  he  wished  to  inspect  the  accounts  ^o*"  ^^^,  P^'- 

*  pose,  IS  not 

of  the  trustees.     With  a  view  to  procure  this  informa-  privileged  from 

arrest  either 

tion,  be  left  his  home  at  Battersea  and  went  down  to  in  going  there 
Winchester,  to  attend  a  petty  sessions  there,  for  the  five  the  evi- 

/•  •  •^^i.iii*  oence  and 

purpose  of  procunng  a  summons  against  the  clerk  of  o^taiQ  the 
the  turnpike  trustees  for  a  penalty  of  5/.,  incurred  under  'n^hS^'return 
Stat.  12  &  13  Vict,  c,  87.  s.  5.,  for  not  having  transmitted  ^^^  ^*^^«« 

'  ^  done  so. 

a  copy  of  the  accounts  to  the  Secretary  of  State ;  the 
annual  meeting  of  the  trustees  not  having  been  held. 
Mr.  Cobbett  gave  evidence  before  the  justices  that  such 
meeting  had  not  been  held,  and  such  copy  not  trans- 
mitted, and  obtained  the  summons.  He  was  arrested, 
under  a  ca.  sa.  for  the  costs  of  the  nonsuit,  when  on  his 
direct  road  home. 


SturgeoHy  in  support  of  the  motion.  The  applicant 
is  entitled  to  be  discharged  out  of  custody,  as  he  was 
returning  from  giving  that  evidence  which  was  necessary 
to  procure  the  summons.  The  protection  which  is 
given  to  a  person  attending  a  legal  proceeding  is  given 
to  facilitate  the  administration  of  the  law :  and,  if  the 
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1857.  proceeding  is  in  a  court  having  jarisdiction,  it  is  imma- 
Ei|wte~  tenal  whether  it  is  of  much  or  little  dignitj ;  nor  is  it  aoj 
objection  that  Mr.  Cobbetfs  attendance  was  voluntary. 
A  person  attending  to  prove  before  commissionerB  Id 
bankruptcy  is  privileged ;  Ex  parte  King  (a).  So  is  a 
witness  coming  firom  abroad  without  any  subpoena; 
fFalpok  V.  Alexander  (A).  So  is  the  husband  of  a 
petitioner  in  bankruptcy,  attending  with  her ;  Ex  parte 
Britten  (c).  [Lord  Campbell  C.  J.  But  here  Mr.  GMdt 
goes  down  when  there  is  no  suit  pending.  Is  there  any 
authority  that  a  person  is  privileged  when  going  to  take 
out  a  writ?]  He  was  perhaps  not  privileged  going; 
but  he  was,  at  all  events,  privileged  when  returning 
after  the  suit  had  been  instituted. 

Lord  Camfbsll  C.  J.    I  hope  that  this  Court  will 
ever  be  tender  of  the  liberty  of  the  subject  and  take 
care  that  no  one  is  improperly  arrested,  when  having 
a  privilege  because  engaged  in  assisting  in  the  adminis- 
tration of  justice.     But  it  is  equally  bound  to  take  care 
that  the  privilege  against  arrest  is  not  abused  or  carried 
so  fiu*  as,  instead  of  furthering  the  administration  of 
justice,  to  enable  a  party  to  defy  justice.     Mr.  Stuf 
geon  in  this  case  is  obliged  to  rest  his  motion  on  this 
proposition  that,  though  a  common  informer  going  to 
obtain  a  summons  is  not  privileged  from  arrest,  he  is 
privileged  when  he  is  on  his  return,  having  obtained  the 
summons.  For  this  he  has  cited  no  authority.   Hitherto, 
in  every  case  where  there  has  been  held  to  be  a  privilege 
redeundo,  there  has  been  a  privilege  eundo.     It  is  so  in 
the  case  of  a  witness  coming  from  abroad ;  his  privilege 

(a)  7  Fef.  312.  (h)  3  Dwg.  45. 

(c)  4  Jwut,  943. 
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commences  when  he  first  starts.  It  was  properly  ad-  1857. 
mitted  that  Mr.  Cobbett  had  no  privilege  when  going ;  g^  ^ 
it  would  be  monstrous  if  he  had.  The  privilege  is  in  Cobbbtt. 
favour  of  those  attending  in  furtherance  of  the  adminis- 
tration of  justice :  but  this  is  the  case  of  a  person  going 
voluntarily  with  a  view  of  commencing  a  proceeding 
as  a  common  informer ;  and  he  is  in  no  better  position 
than  any  other  subject.  It  was  suggested  that  the  clerk 
to  the  trustees  had  incurred  a  penalty  by  not  complying 
with  Stat  12  &  13  Vici.  c.  87.  s.  5.  Mr.  Cobbeti  correctly 
says  he  has  a  right  to  apply  for  this  penalty.  But,  in 
doing  so,  he  was  not  a  witness  either  in  going,  staying 
or  returning:  he  was  a  voluntary  prosecutor.  Now,  to 
say  that  every  person  may  acquire  a  privilege  against 
his  creditors,  by  merely  suing  out  a  summons  before  a 
justice,  is  a  novelty ;  and,  if  it  were  permitted,  it  would 
enable  any  one  to  set  his  creditors  at  defiance.  But  for 
this  doctrine  there  is  neither  authority  nor  principle. 
No  case  has  been  brought  to  our  notice  having  any 
tendency  to  support  it.  Privilege  in  analogous  cases 
has  often  been  claimed  at  Chambers,  and  as  often 
disallowed.  This  is  the  first  case,  I  believe,  in  which  it 
has  been  brought  before  a  Court  in  banc. 

Coleridge  J.  I  am  of  the  same  opinion.  It  is 
clear  on  principle,  and  indeed  it  is  admitted,  that  Mr. 
Cobbett  had  no  privilege  when  going  down  to  Winchester 
with  a  view  to  lay  an  information  before  the  justices. 
And,  that  being  so,  he  had  not  a  privilege  in  the  terms 
ordinarily  used,  eundo,  morando  et  redeundo.  But  I 
think  that  a  test  of  whether  he  had  privilege  at  all. 
When  a  person  goes  to  attend  a  court  of  justice,  under 
such  circumstances  as  to  protect  him  from  arrest  when 
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1857.  S^>"g9  the  privilege  woald  be  ineflectinl  miiem  it  also 
sTpiina  protected  bim  wbibt  staying  there  and  on  his  return. 
COBB.TT.  xbe  two  latter  privil^es  are  andllaiy  to  the  first  The 
object  of  all  three  is,  not  to  benefit  the  party,  but  to 
protect  the  administration  of  jostioe:  and,  if  the  object 
with  which  he  sets  oot  is  not  snch  as  to  render  it  proper 
to  protect  him  when  goii^  neither  will  it  protect  him 
wbikt  staying  or  returning. 

Erub  J.     I  am  of  the  same  opinion.     Mr.  Cobbett  is 
a  person  against  whom  a  ca.  sa.  has  been  issued  to 
enforce  a  jodgment     It  is  the  duty  of  the  Court  to 
endearoor  to  enforoe  the  law  and  fiM^ilitate  the  obtaining 
satis&ction  of  a  judgment ;  and  therefore,  generally,  it 
is  oar  duty  to  support  the  execution  of  a  ca.  sa.    There 
is  an  exception  where  legal  proceedings  are  going  oo, 
and  the  presence  of  the  debtor  is  required  to  assist  in 
those,  either  as  a  witness  or  as  a  legal  adviser.    When 
attendii^  ibr  that  purpose,  he   has  a   privilege  fron 
arrest  whilst  going,  staying  and  returning.     So  fin-  tk 
privilege  is  recognised;    but   further  no  decisioQ  be 
hitherto  gone.     In  the  present  case,  Mr.  CMttt  wesc 
down  to  ffimehesier  to  lay  an  information.     I  am  mwwi. 
from  what  had  passed  before,  that  he  did  not  eo  m  k 
common  informer  in  the  odious  sense  of  the  waiL  x 
with  a  view  to  other  matters  than  the  penalty :  ho:  sH 
he  went  to  do  that  which  any  common  infermea-  hac  m 
mudi  right  to  do  as  he ;  and  the  questioo  is  wheOxer  i 
person,  going  to  lay  an  information  qui  tarn,  if  a  nesm 
attending  to  assist  in  legal  proceedings  in  such  a  vem  txst, 
to  facilitate  the  administration  of  justice,  he  stmoiL  » 
privil^ed  from  arrest.     It  would  seem  tudicniiF  c  «t 
be  could  claim  such  a  privilege  when  goii^: 
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heard  before  of  any  privilege  that  was  not  equally  in  1857. 
going,  as  in  staying  and  returning ;  and  I  see  no  occasion  ex  parte 
for  extending  the  privilege  in  this  case.  Any  other 
person  might  have  ascertained  whether  the  returns  had 
been  made  as  well  as  Mr.  Cobbett,  and  might  have  gone 
down  to  give  all  the  evidence  required  to  obtain  the 
summons.  I  think  it  would  be  very  prejudicial  if  we 
were  to  extend  the  privilege  to  such  a  case ;  and,  as 
there  is  neither  authority  nor  principle  for  it,  I  think 
that  there  should  be  no  rule. 

Crompton  J.  There  is  no  colour  here  for  saying 
that  Mr.  Cobbett  went  as  a  witness.  He  went  with  a 
view  to  take  out  process.  And,  as  soon  as  it  is  ascer- 
tained that  the  privilege  does  not  exist  when  going  to 
attend  a  court  for  such  a  purpose,  it  follows  that  it  does 
not  exist  when  staying  or  returning.  All  I  think  depends 
on  the  nature  of  the  attendance.  I  agree  with  what  is 
stated  in  Taylor  On  Evidenccy  vol.  2,  p.  1033,  sect.  1202 
(2d  ed.),  that,  however  inferior  the  tribunal  may  be,  if 
it  be  a  lawful  tribunal,  the  privilege  on  principle  exists ; 
though  that  point  has  never  been  yet  decided.  My 
judgment  proceeds  on  this  ground:  that  a  person, 
going  for  his  own  purposes  to  sue  out  process  to  insti- 
tute a  proceeding,  is  not  privileged;  though  I  think 
that,  after  it  was  instituted,  witnesses  attending  at  the 
trial  would  be. 

No  rule. 
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William  Walkeb,  one  of  the  Public  Officers 
of  The  Newcastle  Commebcial  Bankino 
CoMFAmr,  against  Fbedebick  Goodtebe. 


Jad^rment  was  HPHIS  was  a  8ci.  fa.  agaiost  a  shareholder  in  The 

obtained  in  a        X _      .     _      . 


Court  of 
record  at 


THpperafy  Joint  Stock  Banky  to  obtain  execatioD 
E^unghxfM  on  a  judgment  in  this  Court  for  26fi21l  9«.  1  \d.  and 
managOTofan  ^^  ^^''  costs,  signed  on  4th  June  1857,  in  an  action  by 
sSjk'ninking    ^^'*^>  as  nominal  plaintiflF  for  The  Newcastle  Commerdd 

Company  for 

a  large  sum. 

The  amount 

due  was  re« 

duced  by  sub- 
sequent pay- 
ments in  tbe 

name  of  tbe 

defendant 

Tbe  plaintiff 

executed  a 

warrant  of 

attorney  (under 

Stat.  6  G.  4. 

c.  42.  s.  12.) 

to  confess 

judgment  for 

tbe  sum  re- 
maining due ; 

and  judgment 

was  signed  in 

tbis  Court. 

Subsequently 

the  plaintiff 

executed  a 

fresb  warrant 

to  confess 

judgment  for 

tbe  sum  for 

wbicb  judfi^- 

ment  bad  been 

signed  in  tbe  Irish  Court ;  and  judgment  was  signed  accordingly.     On  this  latter  jodgBMSt 

a  sci.  fa.  issued  against  a  shareholder.     On  his  motion  to  set  it  aside : 

Held,  that  the  provisions  in  stat.  6  G.  4.  c.  42. «.  12.,  for  enforcing  judgments  agaimt  tbe 
public  officers  of  Banking  Companies  in  Ireland,  were,  by  stat.  1 1  &  12  FmC  c.  4&,  tank 
applicable  to  judgments  against  official  managers :  and  that  the  judgment  oa  which  this  lo. 
fa.  proceeded  was  regular. 


Banking  Company ^  against  George  McDowell^  the  official 
manager,  under  the  Winding-up  Act,  of  The  Tipperary 
Joint  Stock  Banking  Company ^  as  nominal  defendant  for 
that  corporation. 

C.  Milwardy  in  this  Term  {June  10th),  on  behalf  of 
the  defendant  in  the  sci.  fa.,  moved  for  a  rule  to  shew 
cause  why  the  warrant  of  attorney,  dated  29th  Mof 
1857,  on  which  the  judgment  against  the  Company 
was  founded,  and  the  judgment  itseli^  should  not  be  set 
aside.  The  rule  was  obtained  on  affidavits,  by  which 
it  appeared  that  judgment  was  obtained  in  the  Queen's 
Bench  in  Ireland^  by  Walher^  as  nominal  plaintifl^  against 
McDowell^  as  nominal  defendant,  for  25,000/.,  and 
627/.  9«.  Ud.  costs,  making  together  25,627iL  9«.  Ui 
The  plaintiiF  Walker^  intending  to  act  under  statk  6  G.  4. 
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e,  42.  «.  12.,  executed  a  warrant  of  attoraey,  dated  13th       1857. 
April  1857,  reciting  the  judgment  in  the  Irish  Queen's     Walker 
Bench  as  being  for  25,000/.  debt  and  627i  9*.  5d.  for    goodtebk. 
costs,  ''making  together  the  sum  of  25,127/.  9s.  Sd.,"" 
reciting  some  payments  on  account,  and  authorizing  his 
attorney  to  appear  for  the  official  manager  in  an  action 
in  the  Queen's  Bench  in  England  by  Walker,  and  confess 
judgment  for  23,064/.  I4s,  5d.,  the  balance  remaining  due. 
Judgment  was  accordingly  signed  on  9th  May  for  that 
suDU     No  proceedings  appeared  to  have  been  taken  on 
that  judgment     The  plaintiff  Walker  then  executed,  on 
29th  May  1857,  a  second  warrant  of  attorney  correctly 
reciting  the  Irish  judgment  as  for   25,627/.  9s.  ll<f., 
taking  no  notice  of  the  payments  on  account,  and  autho- 
rizing the  attorney  to  appear  and  confess  judgment  for 
25,627^  9s.  lldL     On  this  warrant  of  attorney  judgment 
was  signed,  on  4th  June  1847,  for  25,627/.  9s.  \\d. ;  and 
on  this  latter  judgment  the  sci.  fa.  was  founded.    Milward 
obtained  his  rule  on  two  grounds.  First :  that  stat  6  G.  4. 
c.  42.  s.  12.  applied  only  to  judgments  against  a  public 
officer  of  an  Irish  joint  stock  bank,  and  not  to  actions 
against  an   official   manager.     Second :    that    Walker's 
authority,  if  he  had  any,  was  exhausted  when  the  first 
judgment  was  signed.     The  Court,  when  granting  the 
rule,  ordered  that  cause  should  be  shewn  peremptorily, 
in  this  Term. 

Bamll  and  Kemplay  now  shewed  cause.  The  Irish 
Bank  Act  (6  G.  4.  c  42.),  sect  12,  enacts:  "  that  it  shall 
and  may  be  lawful  for  any  person  or  persons  obtaining 
a  judgment  in  any  of  His  Majesty's  Courts  of  Record 
in  Dvblifiy  against  any  such  public  officer  for  the  time 
being  of  any  such  society  or  copartnership ;  and  such 
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1857.        person  or  persons  is  and  are   hereby   empowered,  by 
Walkkb      warrant,  under  hand  and  seal,  reciting   the   efiect  of 
GooDTBBB.     ®^^^  judgment,  to  authorize  any  attorney  or  attorneys 
in  Great  Britain  to  appear  for  such  public  officer  in  an 
action  for  debt  to  be  brought  in  any  Court  of  record 
in  Great  Britain  against  such  public  officer,  at  the  suit 
of  the  person  or  persons  obtaining  such  judgment  in 
Ireland^  and  thereupon   to  confess  judgment  forthwith 
in  such  action  for  a  sum  equal  to  the  sum  for  which 
judgment  shall  have  been  so  obtained  in  Ireland^  together 
with  the  costs  of  such  proceeding ;  and  such  judgment 
shall  be  thereupon  entered  up  of  record  in  the  said 
Court  in  Great  Britain  against  such  public  officer,  and 
shall  have  the  like  effect  in  Great  Britain  against  the 
members  of  such  society  or  copartnership  as  the  original 
judgment  so  obtained  in  Ireland^    In  the  present  case 
the  judgment  in  Ireland  was  not  against  a  public  officer 
of  The  Tipperary  Joint  Stock  Banking  Compamyy  bat 
against  the  Official  Manager;  and  therefore  it  is  said  that 
the  provisions  of  stat.  6  G.  4.  c,  42.  8.  12.  do  not  apply 
to  this  Act.    But  The  Joint  Stock  Companies  Windings 
up  Act,  1848  (11  &  12  Vict  c.  45.),  extends  to  Ireland; 
and,  by  sect.  50,  as  soon  as  an  official  manager  of  a  com- 
pany is  appointed,  all  suits  on  behalf  of  the  company  shall 
be  in  the  name  of  the  official  manager  as  nominal  plain- 
tiff; and  all  suits  against  such  company  shall  and  may 
be  prosecuted  ^'  against  the  official  manager  of  such  com- 
pany (by  such  style  and  designation  as  aforesaid),  as  the 
nominal  defendant  for  and  on  behalf  of  such  company.'' 
And,  by  sect.  57,  *^  all  judgments  which  shall  be  entered 
up  in  any  action  at  law  against  the  official  manager  of 
any  such  company  shall  have  the  like  effect  and  operadoo 
upon  and  against  the  property  of  such  company,  and  upon 
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and  against  the  persons  and  property  of  the  contributories  i857. 
thereof,  and  shall  be  enforced  in  like  manner,  as  if  such  walkir 
judgments  had  been  entered  up  against  such  company,  goodterb 
or  against  any  person  duly  authorized  to  be  sued  on 
behalf  of  the  same."  The  intention  clearly  was  to  sub- 
stitute the  official  manager  for  the  public  officer  in  every 
way;  and  the  words  are  quite  large  enough  to  effectuate 
that  intention.  Then  it  is  true  that  a  warrant  of  attorney 
was  executed,  and  a  judgment  signed  before  the  present 
judgment ;  but  the  first  warrant  did  not  recite  "  the 
effect"  of  the  Irish  judgment:  it  misrecited  it:  and  the 
judgment  which  the  attorney  was  authorized  by  it  to 
confess  was  not  "  for  a  sum  equal  to  the  sum  for  which 
judgment"  had  been  obtained  in  Ireland^  together  with 
the  costs ;  but  a  different  one.  That  first  warrant  there- 
fore did  not  pursue  the  statutable  authority,  and  was  a 
mere  nullity ;  and  the  plaintiff  was  entitled  to  proceed 
as  if  it  had  never  been. 

C.  MUwardy  in  support  of  his  rule.  The  first  warrant 
was  no  nullity;  it  authorized  the  signing  of  judgment 
for  what  remained  due  on  the  Irish  judgment,  and  was 
right  [Lord  Campbell  C.  J.  The  object  of  the  Act 
was  not  to  cause  the  party  to  commence  a  new  suit  in 
Englandy  but  to  make  the  Irish  judgment,  such  as  it 
was,  equivalent  to  an  English  judgment;  and  therefore 
it  provides  that  the  English  judgment  shall  be,  not  for 
the  sum  due  on  the  insA 'judgment,  but  for  the  sum 
for  which  the  Irish  judgment  was  "  obtained."]  Then 
this  mode  of  enforcing  the  judgment  is  only  given  on 
judgments  against  the  public  officer.  [Crompton  J.  I 
see  no  reason  for  saying  that  this  is  not  within  the  words 
"  proceedings,  at  law,"  in  stat.  11  &  12  Vict,  e.  45.  #.  50.] 
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Walker 

V. 
GOODTERK. 


Lord  Campbell  C.  J.  I  am  glad  that  the  rule  was 
made  returnable  this  Term ;  for  it  seems  to  have  been 
applied  for  merely  as  a  means  of  throwing  the  plaintiff 
over  the  long  Vacation. 


Per  Curiam  (a). 


Rule  discharged,  with  costs. 


(a)  Lord  Campbell  C.  J.,  Coleridge,  Erie  and  Crompitm  Jt. 


Fridttjf, 
June  12th. 


The   Metropolitan   Board  of  Works  against 
The  Vauxhall  Bridge  Company. 


Aiewera'rate,  nPHIS  was  an  action  to  recover  233/.  14*.  for  sewcn 

Uid  onanX 

occupier  by  the  rates  claimed  to  be  due  from  the  defendants  to  the 

Commissioners  late  Metropolitan  Commissioners  of  Sewers,  and  recover- 
under  Stat.        a^^^  ^y  the  plaintifis  as  successors  to  such  Commissioners 

11&  12  Viet, 
c.  112.,  could 
be  impeached 
only  by  appeal 
to  the  Com- 
missioners* 
under  sects. 
95,  96. 

Therefore, 
in  an  action  to 
recoyer  for 
such  a  rate, 
brought  by 
TheMetro- 
politan  Board 
of  Works, 
under  stat. 
18&  19  Ftct 
c.  120.  «.  147., 


under  stat  18  &  19  Vict.  c.  120.  s.  147.,  "  For  the  better 
local  management  of  the  metropolis." 

The  defendants  pleaded,  Never  indebted. 

On  the  trial,  before  Pottock  C.  B.,  at  the  last  Summer 
assizes  for  Surrey^  a  verdict  was  entered  by  consent  for 
2332L  145.,  costs  40^.,  subject  to  a  case  ;  which,  so  iar  tf 
material  to  the  points  decided,  was  as  follows. 

The  plaintiffs  were  constituted  a  corporation  under  the 

stat  18  &  19  Vict.  c.  120.  s.  43. ;  and,  by  sect  147,  diey 

are  empowered  to  levy  all  rates  made  by  the  Metropolitan 
■if., 

against  the 

party  rated,  it 

is  not  competent  to  such  party  to  object  that  the  property  in  respect  of  whidi  he  is  ntsd 

derives  no  benefit  from  the  sewers. 

The  Court  (Lord  CampbOl  C.  J.,  Coleridge^  ErU  and  Cromptom  Js.),  at  the  request  of  tte 
parties,  stated  extrajudicially  their  opinion  that,  since  stat  11  &  12  Viei,  c.  112.,  the  seven* 
rate  should  be  made,  taking  into  account  tho  benefit  which  the  property  derived  btm  the 
sewers,  as  under  the  previous  law  of  sewers. 
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Commissioners  of  Sewers  previously  to  the  commence- 
ment of  that  Act. 

The  amount  now  in  dispute,  and  sought  to  be  re- 
covered,  arises  from  rates  made  by  the  late  Surrey  and 
Kent  Commissioners  of  Sewers  in  the  years  1845  and 
1848  respectively ;  and  which  rates,  under  and  by  virtue 
of  The  Metropolitan  Sewers  Act,  1848,  11  &  12  VicL 
c.  112.  8,  9.,  became  payable  to  the  late  Metropolitan 
Commissioners  of  Sewers ;  and  also  from  rates  made  by 
the  said  Metropolitan  Commissioners  of  Sewers  between 
the  years  1849  and  1855,  both  inclusive,  in  pursuance 
of  the  powers  vested  in  them  by  the  said  stat.  11  &  12 
Vict  c.  112. 

The  particulars  of  the  said  rates,  as  far  as  relates  to 
the  dates,  the  description  of  the  persons  assessed,  the 
rateable  annual  value,  the  amount,  and  the  proportion  in 
the  pound  of  the  said  rates,  were  set  out  in  the  case. 


965 


1857. 


MiTROPO* 
LITAM 

Board  of 
Workt 

V. 

Vauxuall 

Bridge 
Cumpany. 


"  Western  Division  of  Westminster  Sewers,  St.  Alar- 
garet  and  St  Johny  Westminster.^ 

This  included  rates  for  1849,  1851,  1852,  1853  and 
1855,  ^*  The  Vauxhcdl  Bridge  Company  **  being  assessed 
to  each. 

"  Surrey  and  Kent  District     St.  Mary^  Lambeth^ 
This  included  rates  for  1845,  1848,  1849, 1851,  1853, 

1854  and  1855,  "  The  Vauxhall  Bridge  Company ""  being 

assessed  to  each. 


The  defendants  are  incorporated  by  49  G.  3.  c.  cxiii., 
local  and  personal,  public,  **  For  building  a  bridge 
across  the  river  ITiameSy  from  or  near  Vauxhall  turnpike, 
in  the  parish  of  Saint  Mary  Lambeth^  in  the  county  of 
Surrey^  to  the  opposite  shore,  in  the  ^nurisli  of  Saint 


966 


TRINITY  TERM. 


1857. 


Msrmopo- 

UTAJK 

Bowdof 
Works 

V. 

Yacxhall 


Company, 


John^  in  the  city  aod  liberty  of  Wettmauier^  and  county 
of  Middlesex^  and  for  making  convenient  roads  thereta'* 
By  sect.  42  of  the  same  Act  the  defendants  were 
empowered  to  build  the  bridge,  and  to  execute  all  other 
things  requisite  and  necessary,  useful  or  convenient,  for 
erecting  and  building,  maintaining  and  supporting  the 
same.     By  the  46th  section,  the  defendants  were  em- 
powered, in  order  to  have  a  proper  access  to  the  said 
bridge,  to  make  certain  roads  on  each  side  of  the  bridgei 
and  were  required  to  keep  such  roads,  when  made,  is 
repair.   And,  by  the  54th  section,  they  were  empowered 
to  take  and  hold  lands  for  these  purposes.     By  the  89th 
section,  the  defendants  were  empowered  to  erect  one 
or  more  gate  or  gates,  turnpike  or  turnpikes,  in,  upon 
or  across  the  said  bridge,  and  to  take  for  each  and  eveiy 
time  of  passing  over  the  said  bridge,  for  horses,  cattle, 
carriages,  vehicles,  and  foot  passengers,  the  tolk  respec- 
tively  mentioned   in  such   section,  subject   to  certain 
provisions  and  exemptions.     By  the   120th  section,  it 
was  enacted  that  one  half  of  the   bridge  should  be 
deemed  to  be  in  and  part  of  the  parish  of  St,  JJm, 
Westminster^  in  the  county  of  Middletex^  and  the  other 
half  to  be  in  the  parish  of  St.  Maryy  Lambeth,  in  the 
county  of  Surrey.     By  the  123d  section  the  tolls  are 
directed  to  be  applied,  first,  in  paying  the  expences  of 
carrying  the  Act  into   execution  and  of  keeping  the 
bridge,  roads  and  accesses  in  repair,  and  of  lighting 
and  watching  the  same,  and  in'  payment  of  any  yearly 
rents   which  might  be   charged   upon   or  reserved  or 
made  payable  for  or  in  respect  of  any  of  the  lands  or 
hereditaments  to  be  purchased  or  taken  under  or  for 
the  purposes  of  the  said  Act,  and,  in  the  next  place, 
in  paying  to  the  mortgagees  and  annuitants  under  the 
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said  Act  the  interest  and  annuities  to  which  they  should        iS57, 

be  respectively  entitled;    and   the  surplus  was  to  be  mbtropo- 
divided  among  the  proprietors.     By  sect.  125,  if  the      ^^^^f 
Company  should  fail  to  keep  the  said  bridge  and  roads       Works 

in  repair,  they  were  made  subject  to  indictment.     By  Vauxuall 

,  Bridge 

the  127th  and  I28th  sections,  the  rights,  powers  and  Company. 
authorities  of  the  Commissioners  of  sewers  for  the  city 
and  liberty  of  fVestminstery  and  part  of  the  county  of 
Middlesex^  and  of  the  Commissioners  of  sewers  for  parts 
of  the  counties  of  Surrey  and  Kenty  were  respectively 
saved. 

Before  and  at  the  time  of  the  passing  of  the  last 
mentioned  Act,  and  thence  continually  until  the  deter- 
mination, by  Stat.  18  &  19  Vict.  c.  120.,  of  the  powers 
of  the  said  Commissioners  of  sewers  respectively,  the 
River  Thames  and  the  parishes  of  St  John^  fVestminster, 
since  called  St,  Margaret  and  St.  Johuy  and  the  parish 
of  St  Mary^  Lambeth^  including  the  Bridge  and  the 
property  of  the  defendants  held  therewith,  as  herein- 
after mentioned,  were  for  sewerage  purposes  within  the 
jurisdiction  of  the  said  Commissioners  of  sewers  for 
Westminster  and  part  of  Middlesex^  and  for  Surrey  and 
Kenty  respectively. 

The  defendants,  under  the  powers  of  their  said  Act, 
made  the  bridge  and  approaches  thereto:  and  the 
bridge  was  opened  for  public  use  in  the  year  1816 : 
and  it  has  ever  since  been  kept  open.  And  the 
defendants  have,  ever  since,  taken  the  tolls  authorized 
to  be  taken  by  them  under  the  said  Act  as  aforesaid, 
in  respect  of  the  use  of  the  same  bridge  by  the  public. 

A  plan  was  annexed  to  and  formed  part  of  the  case, 
representing  the  portion  of  the  bridge  and  approaches, 
and  the  sewers  near  them.     Sewers  shewn  upon  thiti 
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plan  were  constructed  by  the  Metropolitan  Commis- 
sioners of  Sewers,  or  their  predecessors,  prior  to  the 
making  of  the  first  sewers'  rate  sought  to  be  recovered, 
but  not  until  after  the  bridge  was  opened  to  the  public. 

The  case  set  out  several  particulars  respecting  the 
position  of  the  sewers,  the  way  in  which  they  were 
connected  together,  the  property  of  the  defendants,  and 
the  inclination  of  the  ground;  and  pointed  out  what 
sewers  had  been  maintained  by  the  late  Commissioners 
and  their  predecessors. 

All  the  sewers  have  always,  since  their  construction, 
been  flushed,  repaired  and  maintained  by  the  Metro- 
politan Commissioners  of  sewers  and  their  predecessors. 

The  case  also  described  the  direction  taken  by  the 
drainage  for  the  buildings  and  other  property  of  the 
defendants. 

By  Stat.  6  G.  4.  e.  xzxi.,  local  and  personal,  public, 
^^  To  enable  The  VatixhaU  Bridge  Company  to  raise  a 
further  sum  of  money,  and  to  alter  and  amend  the  Acts 
relating  to  the  said  Bridge,"  sect.  27,  a  penalty  was 
imposed  on  the  defendants,  or  any  body  or  persons,  who 
should  suffer  washings  or  waste  liquids,  which  should 
arise  from  gas,  to  run  or  flow  into  the  river  Thames^ 
or  any  sewer  or  ditch  connected  therewith,  or  do  anj 
annoyance,  act  or  thing  to  the  water  therein,  whereby 
the  water  might  be  soiled,  fouled  or  corrupted. 

For  the  years  1825  and  182?  the  defendants  were 
rated,  by  the  Commissioners  of  sewers  for  the  city  and 
liberty  of  Westminster  and  part  of  the  county  of  Mid- 
dlesexy  for  such  parts  of  their  said  property  and  tolls 
as  were  situate  and  taken  within  the  jurisdictioD  of 
the  said  Commissioners,  on  an  assessment  of  250^  per 
annum,  for  a  sewers*  rate  at  6d.  in  the  pound  ;  and  for 


XX.    VICTORIA. 


969 


each  of  those  jears  the  defendants  paid  the  sums  of 
6L  Sa.  for  each  sewers'  rate.  For  the  year  18299  and 
down  to  the  end  of  the  year  1846,  as  often  as  the  sewers* 
rate  was  required,  the  defendants  were  assessed,  by  the 
said  Commissioners  for  Westminster  and  part  of  the 
county  of  Middhsex^  for  such  parts  of  their  said  property 
and  tolls  as  were  situate  and  taken  within  the  jurisdic- 
tion of  the  said  Commissioners,  at  290/.  per  annum, 
40/.  thereof  being  separately  assessed  in  respect  of  the 
secretary's  house  and  office.  And,  up  to  the  year  1846, 
the  defendants  paid  the  said  sewers'  rate  to  the  said 
Commissioners. 

From  the  year  1830  to  the  end  of  the  year  1839,  the 
defendants  were  assessed  by  the  Surrey  and  Kent 
Commissioners  of  sewers  iive  times,  on  an  assessment 
of  250/.,  for  such  parts  of  their  said  property  and  tolls 
as  were  situate  and  taken  within  the  jurisdiction  of  such 
Commissioners.  And  the  sum  of  12/.  10^.  for  each 
such  assessment  was  paid  by  the  said  defendants.  In  the 
years  1841  and  1843  the  said  Commissioners  for  Surrey 
and  Kent  assessed  the  defendants,  for  such  parts  of  the 
said  property  and  tolls  as  were  taken  and  situate  in  the 
said  parish  of  St,  Mary^  Lambeihy  in  the  sum  of  600/., 
at  the  rate  of  \s,  in  the  pound.  These  two  rates  were 
duly  demanded ;  and  the  payment  was  disputed ;  and 
they  have  never  been  paid. 

By  Stat.  52  G.  3.  c.  xlviii.,  local  and  personal,  public, 
*^  For  empowering  the  Commissioners  of  sewers  for  the 
city  and  liberty  of  Westminster^  and  part  of  the  county 
of  Middlesex^  to  purchase  a  messuage  and  premises  for 
holding  their  meetings;  and  for  enlarging  the  powers 
of  the  said  Couimissioncrs,*'  the  said  Commissioners 
of  sewers  for   Westminster  and  part  of  Middlesex  were 
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empowered  to  inspect  and  take  copies  of  the  poor 
rates  of  all  the  parishes  within  the  limits  of  their  juris- 
diction, in  order  to  enable  them  to  lay  an  equal  rate 
upon  the  inhabitants  within  their  limits.  Down  to 
the  year  1847  the  said  Commissioners  of  sewers  for 
Westminster  and  part  of  Middlesex  made  their  sewers' 
rate  by  means  of  a  jury  under  the  Commissioners  of 
sewers,  grounded  upon  the  staU  23  H.  &  c.  5.  {a\ 
commonly  known  as  the  Bill  of  Sewers,  aided  by  the 
powers  of  inspecting  the  poor  rates  derived  from  the 
Stat.  52  G,  3.  c.  xlviii. 

By  the  statute  50  G.  3.  c.  cxliv.,  local  and  personal, 
public,  '*For  amending,  enlarging  and  extending  the 
powers  of  an  Act  passed  in  the  last  session  of  Parliament, 
relating  to  the  execution  of  the  Commission  of  Sewere 
for  the  limits  from  East  Moulsey  in  Surrey^  to  RavenM- 
borne  in  Kerd^  sect.  6,  the  said  Commissioners  of  sewers 
for  Surrey  and  Kent  were  empowered  to  make  rates  in 
manner  therein  provided :  and  the  rate  mentioned  in  the 
particulars  before  set  forth  for  the  parish  of  St  Mar^f 
Lambethy  in  1845,  was  made  by  the  then  Commissioners 
of  sewers  for  Kent  and  Surrey^  acting  under  the  pro- 
visions of  that  statute,  and  without  the  intervention  of 
a  jury.  By  the  last  mentioned  statute,  powers  were 
given  to  appeal  against  and  to  amend  any  rates  made 
in  pursuance  thereof. 

The  second  rate  for  the  parish  of  St.  Mary^  Lambeth^ 

mentioned  in  the  said  particulars,  dated  1848,  was  made 

by  the  then  Commissioners  for  Storey  and  Kent^  acting 

under  the  powers  conferred  upon  them  by  stat*  10  &  U 

Vict.  c.  ccxvii.,  local  and  personal,  public,  "  To  ftcilitate 


{a)  Made  perpetual  by  »tat.  3  &  4  Ed.  6.  r   8.  «.  I. 
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the  effectual  drainage  of  certain   districts   within   the        iSo' 

Commission  of  Sewers  for  the  limits  extending  from  hetropo- 
East  Mouhey  in  Surrey  to  Bavensbourne  in  KentJ"  Board^of 

In  the  year  1848  the  several  Metropolitan  Commis-       ^^^^ 

sioners  of  Sewers  were  consolidated  by  virtue  of  The  Vauxuall 

•^  Bridge 

Metropolitan  Sewers  Act,  1848  (11  &  12  Vict.  c.  112.).     Company. 

By  the  18th  section  of  The  Metropolitan  Sewers 
Amendment  Act,  1849  (12  &  13  Vict.  c.  93.),  it  was 
enacted  that  The  Metropolitan  Sewers  Act,  1848,  as 
amended,  and  that  Act,  should  be  one  Act,  and  should 
be  put  in  execution  accordingly. 

After  the  passing  of  The  Metropolitan  Sewers  Act, 
1848,  The  Metropolitan  Commissioners  of  Sewers,  in 
making  sewers'  rates  upon  persons  within  their  jurisdic- 
tion, followed  the  poor  rate  assessment  precisely.  They 
called  for  the  poor  rate  books  for  the  parishes  of  St. 
Margaret  and  St.  John,  Westminster,  and  St,  Mary, 
Lambeth  (which  they  were  empowered  to  do  by  the  said 
Acts  of  1848  and  1849) ;  and,  finding  The  Vauxhall 
Bridge  Company  rated  in  the  former  parish  in  the  year 
1849  at  290^1  for  their  said  property  and  tolls,  The 
Metropolitan  Commissioners  rated  the  defendants  accord- 
ingly ;  and  the  rate  was  paid  by  the  defendants. 

In  the  year  1849  the  defendants  were  rated  to  the 
poor  in  the  said  parish  of  St  Margaret  and  St.  John, 
Westminster,  in  2000^,  for  their  said  property  and  tolls. 
The  Metropolitan  Commissioners  of  Sewers,  accordingly, 
rated  the  defendants  in  2000/.  in  a  district  rate  then 
made.  But,  the  defendants  having  got  the  assessment 
reduced  by  the  poor  rate  authorities  to  1000/.,  The 
Metropolitan  Commissioners  of  Sewers,  upon  a  repre- 
sentation of  this  alteration  being  made  to  them  by  the 
defendants,  ordered  the  assessment  of  the  Bridge  Com- 
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pany  to  the  district  sewers  rate  to  be  reduced  to  1000/. 
The  defendants  refused  to  pay  the  rate;  and  The 
Metropolitan  Commissioners  of  Sewers,  in  the  years 
1851,  1852  and  1853,  assessed  the  defendants  in  lOOO/. 
for  their  said  property  and  tolls,  at  the  rate  of  6d.  in 
the  pound.  In  the  year  1854,  the  defendants  refiising 
to  pay  the  sum  of  87Z.  lOs,  then  due  for  arrears  of  rates 
in  the  parish  of  St  Margaret  and  St  John  PVestmmster, 
The  Metropolitan  Commissioners  of  Sewers  issued  a 
warrant,  under  their  common  seal,  for  the  sum  of  STL  lOs. 
due  for  arrears.  Their  officers  levied  on  the  property 
of  the  defendants :  but  the  distress  only  produced  the 
sum  of  II  68.  The  defendants  never  replevied,  and 
never  appealed  to  the  Commissioners  against  any  sewers' 
rate ;  and  the  defendants  always  paid  the  poor  rate  od 
lOOOZ.  from  the  year  1849  to  the  time  of  this  action, 
without  appeal 

As  regards  the  parish  of  St  Mary^  Lambeth^  the 
defendants  were,  in  the  year  1849,  rated  to  the  poor  in 
600/.  in  respect  of  their  said  property  and  tolls:  and 
the  sewers'  rate  made  on  the  16th  November  1849  was 
made  by  the  said  Metropolitan  Commissioners  of  Sewers 
according  to  the  said  assessment  of  the  Bridge  Company 
to  the  poor  rate  in  that  parish ;  and  the  sewers'  rates  in 
the  years  1851, 1853, 1854  and  1855,  in  the  same  parish, 
were  made  according  to  the  said  poor  rate  assessment  of 
the  said  Company  in  the  like  sum  to  this  parish.  The 
defendants  never  appealed  against  the  poor  rate  nor  the 
sewer  rate.  The  poor  rate  was  paid  by  the  defendants 
as  demanded  ;  but  the  defendants  have  not  paid  seweis* 
rates  for  this  parish,  although  such  rates  have  been  dul? 
demanded  since  1845  :  and  the  various  rates  mentioned 
in  tlie  particulars  for  the  parishes  of  St  Margaret  and 
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Si.  John,  Westminster^  and  St.  Mary^  Lambeth^  less  the 
said  sum  of  I/.  6«.  paid  as  aforesaid,  are  due. 

The  Court  are  to  be  at  liberty  to  draw  its  inferences, 
from  the  facts  above  stated,  which  a  jury  might  have 
drawn. 

If  the  Court  shall  be  of  opinion  that  the  plaintifis 
are  entitled  to  recover,  the  verdict  for  them  is  to  stand 
for  such  sum  as  the  Court  shall  direct.  If  the  Court 
should  be  of  a  contrary  opinion,  a  verdict  is  to  be 
entered  for  the  defendants. 

The  case  was  argued  on  an  earlier  day  in  this 
Term  (a> 
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M.  Chambers^  for  the  plaintiffs.  It  will  be  sufficient, 
for  the  present,  to  confine  the  argument  to  the  ten  rates 
which  have  been  levied  since  the  passing  of  The  Metro- 
politan Sewers  Act,  1848,  11  &  12  Vict.  c.  112.  That 
Act  gives  large  power  for  sanatory  purposes,  as  well  as 
for  drainage;  and  the  jurisdiction  conferred  upon  the 
Commissioners  is  wider  than  that  given  by  the  old 
Sewers  Act,  2.3  H.  8.  c.  5.  Sect.  1  of  stat.  11  &  12 
Vict.  c.  112.  recites  former  Acts,  gives  power  to  issue 
the  new  commission  within  the  limits  set  forth,  and 
enacts  that  ^'no  place  or  part  comprised  within  such 
limits  shall  be  exempt  from  the  jurisdiction  of  the  Com- 
missioners by  reason  of  the  same  being  extraparochial, 
or  being  beyond  the  ebb  or  flow  of  the  tide,  or  by 
reason  of  any  other  exemption  or  supposed  exemption 
from  the  general  law  of  sewers  previously  to  the  passing 
of  this  Act."  It  will  be  contended,  for  the  defendants, 
that  they  are  without  the  jurisdiction,  not  from  any 
exemption  from  the  general  law  of  sewers,  but  under 


(a)  June  2d.     Before  Lord  Campbell  C.  J.,  Coleridge,  Erie  and  Cromp^ 
ton  Js. 
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the  general  law  of  sewers  itself,  as  not  deriving  benefit 
from  the  drainage  in  question;  and  CalUs  On  Sewers^ 
pp.  222,  223,  may  be  relied  on*  Bat  that  test,  which 
was  correct  under  stat  23  H.  8.  c.  5*,  is  not  applicable 
to  the  recent  statute.  Sect.  32  directs  that  the  Com- 
missioners shall  have  the  area  within  their  district 
surveyed,  and  such  maps  as  they  shall  think  proper 
published :  which  are  to  be  open  **  to  the  inspection  of 
the  owners  or  occupiers  of  any  lands  within  the  limiti 
of  their  commission :"  and  these  ezpences^  as  appears 
by  sect  76,  are  to  be  defrayed  out  oi  the  sewers*  rate  of 
the  district :  which  shews  that  the  rate  is  to  be  borne  by 
the  whole  district.  By  sect.  34,  the  sewage  districts  are 
to  be  formed  by  the  Commissioners,  who  are  to  divide 
the  area  within  the  limits  of  their  commission,  ^*  having 
regard  in  such  division  or  formation  to  the  nature  of 
the  ground,  to  the  main  lines  of  sewers  by  which  such 
separate  districts  are  or  shall  be  drained,  or  to  the  main 
lines  of  sewers  which  it  may  appear  to  the  Commis- 
sioners expedient  to  form  for  the  drainage  of  such 
sewerage  districts,  and  to  the  equal  benefit,  as  ikr  as 
may  be,  of  all  lands  and  buildings  comprised  in  such 
districts.'*  From  this  it  appears  that  the  discretion  is 
lodged  in  the  Commissioners.  Sect.  36  shews  that  the 
jurisdiction  of  the  Commissioners,  as  to  the  exercise 
of  their  jurisdiction  within  the  limits,  is  restricted  solely 
by  their  discretion ;  for  it  enacts  ^*  that  the  Commis- 
sioners may,  if  they  think  fit,  forbear  to  exercise  their 
jurisdiction,  either  wholly  or  in  part,  over  any  place 
within  the  limits  of  their  commission  chiefly  used  for 
agricultural  purposes,  or  which,  in  the  judgment  of 
the  Commissioners,  shall  be  in  such  a  state  as  not  to 
require  the  exercise  of  all  or  any  of  the  powers  vested 
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in  the  Commissioners,  until  such  time,  under  such 
circumstances,  and  in  such  manner  as  they  shall  think 
fit"  Sect.  37  enacts  that  all  sewers,  &c.,  within  the 
limits  of  the  commission  shall  be  subject  to  the  Com- 
missioners :  and  sect  38  enacts  that  the  Commissioners 
shall  make  ^*  such  sewers  and  works,  or  such  diversions 
or  alterations  of  sewers  and  works,  as  may  be  necessary 
for  effectually  draining  the  area  within  the  limits  of  the 
commission,  and  shall  cause  any  banks  or  defences 
abutting  on  any  river,  stream,  canal,  or  watercourse  to 
be  raised,  strengthened,  or  altered,  where  it  may  be 
necessary  so  to  do,  for  effectually  draining  or  protecting 
from  floods  or  inundation  such  area."  From  these  sections 
it  is  cleaff  that  the  Legislature  assumed  the  drainage  of 
any  part  of  the  area  to  be  beneficial  to  the  whole  area. 
Sects.  48, 49,  50,  51,  52  and  53  are  directed  to  sanatory 
purposes,  shewing  the  object  of  the  Act  to  be  more 
extensive  than  that  of  stat  23  H.  8.  c.  5.  [liOrd 
Campbell  C.  J.  (Certainly  water  closets  were  not  thought 
of  in  the  time  of  Henry  the  8th.]  But  the  rate  under 
the  present  Act  is  to  cover  all  these  expences,  including 
compensation  to  parties.  The  rating  clause,  sect.  76, 
enacts :  ^*  That  it  shall  be  lawful  for  the  Commissioners, 
from  time  to  time,  as  occasion  shall  require,  to  levy  and 
raise  on  each  separate  sewerage  district  within  the  limits 
of  the  commission  a  separate  rate,  to  be  called  *  The 
district  sewers  rate,'  in  respect  of  such  portion  as  in 
the  judgment  of  the  Commissioners  should  be  borne 
by  such  separate  sewerage  district  of  the  expences  of 
repairing,  cleansing,  and  maintaining  in  effective  action 
the  sewers  already  made  and  completed,  and  which 
from  time  to  time  shall  be  made  and  completed  within 
the  limits  of  the  commission,  and  the  payments  to  and 
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general  expences  of  the  Commissioners  and  their  officers 
and   servants,  and  the  expence  of  making  and  com- 
pleting   the    said  map  and   survey,  and    such    other 
expences  authorized  by  this  Act  as  shall  in  the  opinioD 
of  the  Commissioners  be  incurred  for  or  on  account  of 
or  enure  to  the  common  benefit  of  all  the  sewerage 
districts,  or  shall  not  be  defrayed  out  of  any  other  rate 
or  rates  hereby  authorized  to  be  made,  and  in  respect 
of  any  expences  or  portion  of  expences  of  making,  or 
of  enlarging,  contracting,  or  otherwise  improving,  or 
altering,  discontinuing,  closing,  or  destroying,  any  sewer, 
or  of  any  other  works  of  a  permanent  nature,  where  sach 
expences  or  portion  of  expences,  in  the  judgment  of  the 
Commissioners,  shall  be  incurred  for  the  special  benefit 
of  such  separate  sewerage  district,  or  ought  to  be  chai]ged 
thereon  under  thb  Act,  and  also  in  respect  of  any  mort- 
gages or  other  debts  or  liabilities  which  would  have  been 
paid  or  answered  out  of  rates  raised  in  such  district  in 
case  this  Act  had  not  been  passed;  and  such  district 
sewers  rate  shall  in  each  case  be  levied  on  the  persons 
arid  in  respect  of  the  property  within  such  district  by 
law  rateable  to  the  relief  of  the  poor,"  or  by  precepts. 
This  would  appear  to  give  the  Commissioners  unlimited 
discretion.     But  then  follows  the  proviso  on  which  the 
defendants  rely :    ^^  Provided  also,  that  where  in  any 
separate  sewerage  district  any  property  is  by  law  or  by 
the  practice  of  the  existing  commissions  or  Commis- 
sioners of  sewers    entitled    to   exemption,    wholly  or 
partially,  from,  or   to  any  reduction  or   allowance  in 
respect  of  the  sewers'  rate,  the  Commissioners  shall  in 
making  the  district  sewers  rate  observe  and  allow  such 
exemption,  reduction,  or  allowance.*'     Now  it  is  clear 
that  the  defendants  are  rateable  to  the  poor  in  respect 
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of  this  property;  Rex  v.  Barnes  (a),  Regina  v.  The 
Blackfriars  Bridge  Company  {b\  [Lord  Campbell  C.  J. 
Is  it  disputed  that  the  defendants  are  rateable  to  the 
poor  ?  Shee  Seijt,  for  the  defendants.  No.]  Then  the 
question  is,  only,  whether  the  property  of  the  defendants 
is  entitled  to  exemption,  within  the  meaning  of  the  pro- 
viso of  sect  76,  as  being  '^  entitled  to  exemption,  wholly 
or  partially,"  '^  by  law  or  by  the  practice  of  the  existing 
commissions  or  Commissioners  of  sewers."  But  the 
exemption  there  pointed  to  cannot  be  an  exemption 
arising  from  parties  not  being  within  the  enactments  of 
Stat.  23  H.  8.  c.  5. :  the  reference  is  rather  to  special 
exemptions,  such  as  that  by  prescription,  mentioned  in 
CalUs  On^Sewers^  p.  223,  or  by  particular  provisions  in 
Acts  of  Parliament  By  sect  77,  rates  for  permanent 
works  may  be  spread  over  thirty  years,  shewing  that 
more  than  the  immediate  drainage  of  particular  parts 
was  looked  to :  and  a  similar  inference  arises  from  the 
powers  given,  by  sect  66,  for  purchasing  land,  contracting 
for  supplies  of  water,  &c  The  power  given  by  sect  87 
to  the  Commissioners  to  inspect  the  poor  rates  is  quiOs 
general  Next,  assuming  that  the  Court  is  here  to 
inquire  whether  the  property  in  question  derives  a 
benefit  from  the  drainage,  the  inference  arising  from 
the  facts  of  the  case  is  that  such  benefit  is  derived. 
The  amount  of  benefit  is  not  now  open  to  discussion. 
It  is  for  the  defendants  to  shew  the  absence  of  such 
benefit.  [He  then  referred  to  Stafford  v.  Hamston  (c), 
Dare  v.  Gray  (rf),   Soady  v.  Wilson  (e) ;   and   he  con- 
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tended  that,  as,  under  the  local  Act  49  G.  3.  c.  cxliL, 
sects.  127,  128,  the  powers  of  the  CommissioDefs  are 
saved,  the  Company  could  not,  by  the  mode  in  which 
they  constructed  their  works,  create  an  exemption. 
The  remainder  of  the  argument  on  this  point  k  omitted.] 
The  defendants  also  rely  on  some  objections  on  pmnts 
of  form.  [On  these  he  was  stopped  by  the  Court.]  As 
to  any  objection  supposed  to  arise  fix>m  the  aaseasment 
being  too  extensive,  that  is  merely  matter  of  appeal 
to  the  Commissioners,  who  may  correct,  if  necessary; 
Stat.  11  &  12  Viet  c  112.  s.  96.  [Lord  Campbell  C  J- 
That  is  clearly  so,  unless  the  rate  can  be  shewn  to  be 
an  absolute  nullity.] 

Shee  Seijt,  contriL  The  Metropolitan  Sewers  Act, 
1848,  does  not  alter  the  old  law  of  sewers.  There  ii 
now  a  sanatory  purpose;  but  so  there  always  was;  and 
it  is  only  by  the  instrumentality  of  the  sewage  that  the 
sanatory  purpose  is  to  be  effected;  indeed  the  main 
provisions  for  the  health  of  the  Metropolb  are  those 
of  The  Public  Health  Act,  1848  (11  &  12  VicL  e.  63.> 
Now,  under  the  old  law  of  sewers,  no  property  could 
be  rated  to  the  sewers'  rate  which  was  not  benefited; 
Masters  v.  Scroggs  (a),  Stafford  v.  Hamston  {b\  Ba 
V.  Commissioners  o/*  Savers  for  the  Tower  Samlets  (c), 
Soady  v.  fVibon(d)y  Callis  On  Sewers^  p.  135:  and 
here  there  is  no  benefit  in  fact.  [The  ai^guroent  af 
to  the  fact  of  benefit  is  omitted.]  It  lies  upon  the 
plaintiffs  to  shew  that  stat.  11  &  12  Viet,  c  111 
alters  the   law  in  this  respect.      Had  the  Legislature 


{a)  3  M.^S.  447. 
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(b)  2  B.^  B.  691. 
(rf)  3  j1.^  B.  24H. 


XX,   VICTORIA. 


979 


so  intended,   the  intention  would  tiave  been  clearly 
expressed.    The  language  of  sect.  I  furnishes  no  argu- 
ment against  the  defendants:  they  do  not  contend  that 
the  Commissioners  have  no  jurisdiction;  but  the  Com- 
missioners can  exercise  it  only  by  forming  the  districts 
according  to  the  benefit  derived,  in  pursuance  of  the 
directions  of  sect  34 ;  Rex  v.  Commissioners  of  Sewers 
for  the  Tmoer  Hamlets  (a).     Sect.  37  does  not  affect 
the  present  question.     Then  the  proviso  in  sect  76 
is  express:  the  firamers  of  the  Act  knew  that  by  the 
existing  law  property  not  benefited  was  exempted  fix>m 
sewers  rates.      [Crompton  J.     Perhaps  the  Legislature 
expreariy  piwserTed  the  exemptions  lest  the  enlarged 
application  to  sanatory  purposes  should  raise  an  inference 
that  the  law  in  this  respect  was  altered.]    That  is  highly 
probable.  Sect  80,  were  it  not  for  the  proviso  in  sect  76, 
might  appear  to  £Eivour  the  nrgument  for  the  plaintifis ; 
for  it  directs  that  the  rate,  when  not  imposed  in  gross 
on  parishes,  is  to  be  assessed  on  the  net  annual  value 
ascertained  by  the  poor  rate.    But  that  is  merely  for 
furnishing  the  amount,  according  to  the  argument  on  a 
similar  provision,  urged  by  Sir  fK  W,  Fotteit  in  Tracey 
V.  Taylor  (ft).     And   this  purpose  is  carried  out  in 
Btctd  102,  where   the   Commissioners  are  directed  to 
specify  in  their  precept  the  part  subject  to  the  rate, 
and  the  exemptions  **  where  in  any  parish  or  place  any 
property  shall  be  entitled  to  any  exemption."    ICok^ 
ridge  J.     Suppose  a  property  did  derive  benefit  fix>m 
the  sewer,  but  happened  from  some  particular  circum- 
stance to  be  exempt  firom  the  poor-rate:  would  it  be 
exempt  firom   the  sewers'  rate?]     It  would  not:   the 
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1857.  Uabilitj  to  the  poor-rate  is  the  test,  not  of  the  rateability, 
Hxxsoro-  botoolj  of  tfaeamoaDL  Next,  if  the  objection  be  good, 
^^^  the  rate  is  whony  bad;  Ax  v.  Oammffham  {a),  Neave 
¥.  fFeaiker  (i).  The  aigoment  that  the  only  remedy  is 
by  appeal  rests  on  sects;.  95  and  96.  Sect  95  enacts: 
"  That  whenerer  any  district  sewers  rale  shall  be  made 
under  this  Act,  and  diall  not  be  imposed  in  gross,  and  lo 
every  case  wheie  a  special  sewers  rate  or  an  improvement 
rate  diall  be  made  under  thb  Act,  it  shall  be  lawiiil  for 
any  oocopier  or  for  any  owner  or  person  interested  in 
or  rated  to  such  rate,  who  shall  consider  himself  aggrieved 
thereby,  within  one  month  after  the  making  of  any  sodi 
rate  to  appeal  against  the  same  or  the  q>p(MtioniiieDt 
thereof  on  him,  on  the  ground  of  nonliabili^  to  pay  the 
same,  or  of  un&imess  or  incorrectness  in  the  appoint- 
ment or  assessment  thereof:"  and  sect.  94  contains  an 
analogous  provision  finr  the  case  where  rates  are  laid  in 
gross.  Sect.  96  enacts  that,  on  the  appeal,  ^  the  decision 
of  the  Commissioners  shall  be  final  ;^  **  and  in  case  no 
complaint  shall  be  made  against  such  rate  or  the 
apportionment  thereof  within  one  month  after  the 
making  of  such  rate,  the  same  shall  be  final  and  con- 
clusive on  all  parties  and  places  whatsoever."  That 
seems  to  assume  the  rateability  of  the  property,  and  to 
give  the  appeal  only  in  the  case  of  the  wrong  party 
being  rated,  as  where  a  servant  is  rated  instead  of  his 
master.  [Erie  J.  You  would  rely  on  Miboard  ?. 
Caffin  {c\  and  that  class  of  cases.  CrompUm  J.  The 
Legislature  may  have  thought  the  Commissioners  the 
very  persons  best  capable  of  making  the  proper  exemp- 


(a)  6  BoBt^  478.  (^)  3  Q.  B.  984. 
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tions  or  deductions.]  If  this  objection  to  the  case  for 
the  defendants  prevails,  it  is  very  desirable  that  the 
Court  should  also,  for  the  direction  of  the  Commis- 
sioners, lay  down  a  rule  on  the  general  question.  [He 
then  referred  to  the  questions  on  the  points  of  form.] 

M.  Chambers^  in  reply.  The  plaintiffs  concur  in 
asking  for  a  decision  on  the  general  question.  But  the 
appeal  clauses  are  fatal  to  the  defendants.  As  to  the 
ailment  that  a  rate,  if  laid  at  all  on  property  not 
rateable,  is  wholly  bad,  Crease  v.  Sawle  (a)  is  a  decision, 
in  the  Exchequer  Chamber,  to  the  contrary. 

Cur,  adv.  vult 

Lord  Campbell  (3.  J.  now  delivered  the  judgment  of 
the  Court. 

We  are  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  on  the  ground  that  the  defendants  have  not 
appealed  against  the  rates  nor  made  any  complaint 
against  any  of  such  rates,  or  the  apportionment  thereof, 
within  one  month  from  the  making  thereof. 

The  defendants  were  the  occupiers  of  property  which 
was  occupied  by  them  within  the  district,  and  which 
may  be  liable  to  be  rated.  There  is  reason  for  holding 
therefore  that,  without  any  special  enactment  for  that 
purpose,  the  defendants  could  not  in  this  action  have 
contested  their  liability  ;  Churchwardens  of  Birmingham 
▼.  Shaw  {by  But  sects.  90,  94,  95,  96,  of  stat.  11  &  12 
Vict  c.  112.,  respecting  rates  made  under  that  statute, 
appear  to  us  to  be  quite  conclusive  as  to  the  liability  of 
the  defendants. 
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1957.  ^^  tbenSate  chuioC  jo&iaBy  determine  the  great 

mtaoi  to  be  aibmitted  to  oi^  whetber,  under 

11  &  13  VieL  c  112^  proper^  k  to  be   rated 

ennnfdiiBg  to  tbe  old  fffaHidied  prindple  of  the  bw  of 

ren^  bsviiig  icgnd  to  the  benefit  derired  firom  the 

bj  the  t«u|ieitj  to  be  rated,  or  all  properQr  within 

the  dktrict  k  to  be  aMeved  onifiarnd j  as  for  a  poor  rate 

or  hi^way  rate.     Howerer,  we  have  been  itron^y 

aoGcited  bj  both  parties  to  give  oor  opinion  npon  this 

gnrstion,  after  the  expenoe  thej  have  incurred  in  this 

Ktigstion :  and,  under  these  peculiar  drcumstanoefl^  we 

think  that  we  may,  without  impropriety,  intimate  oor 

opinion,  although  we  are  aware  that  it  is  not  binding. 

Prima  fiKae,  asseasment  under  a  sewen'  rate  most  hate 
rq^nd  to  the  benefit  which  tbe  property  deriyes  bom 
the  sewers;  and  |iniperty  which  derives  no  benefit  from 
tbe  seweiB  is  not  liable  to  be  assessed.    The  onus  there- 
fore lies  upon  the  party  who  alleges  that  a  difierent 
principle  of  rating  has  been  adopted  by  the  Legislatoie. 
The  plaintiffi  therefore,  who  contend  for  a  uniform 
rating  orer  all  the  area  within  tbe  jurisdiction  of  the 
Commissioners,  rely   upon   some  clauses  in   the  Act, 
introduced  with  a  view  to  the  sanatory  condition  of  the 
district,  and  the  application  of  tbe  fond  raised  by  tbe 
rate  to  some  purposes  which  would  not  be  authorised 
under  an  ordinary  commission  of  sewers.     But  all  these 
clauses  have  reference  to  sewers:  and,  although  it  might 
be  considered  fair  to  distribute  equally  over  the  district 
all  ezpences  incurred  with  a  view  to  the  general  healtb 
of  the  district,  we  must  see  whether  there  be  any  enact- 
ment in  the  statute  to  justify  such  an  equal  distribotioo. 
The  plaintiffs  rely  upon  the  concluding  part  of  sect.  1 : 
that  '^  no  place  or  part^  within  the  defined  limits  ^^  shall 
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be  exempt  from  the  jurisdiction  of  the  Commissioners 
by  reason  of  the  same  being  extrapanxshial"  &c. :  but 
we  consider  this  to  apply  only  to  the  general  jurisdiction 
of  the  Commissioners,  without  affecting  the  rateability 
of  property   irrespective  of  benefit  derived  from   the 
sewers.  The  plaintiff's  counsel  then  relied  upon  sect.  76, 
which  regulates  the  mode  of  rating.    But,  having  regard 
to  the  whole  of  this  clause,  we  think  it  carefully  pre- 
serves the  ancient  principle  of  rating  for  sewers :  and  the 
last  proviso,  instead  of  sanctioning  a  uniform  rate  over 
the  whole  district,  anxiously  directs  **  that  where  in  any 
separate  sewerage  district  any  property  is  by  law  or  by 
the  practice  of  the  existing  Commissions  or  Commis- 
sioners of  sewers  entitled  to  exemption,  wholly  or  par- 
tially, from,  or  to  any  reduction  or  allowance  in  respect 
of  the  sewers  rate,  the  Commissioners  shall  in  making  the 
district  sewers  rate,  observe  and  allow  such  exemption, 
reduction,  or  allowance."   This  seems  clearly  to  intimate 
that,  in    rating,  the   benefit    derived  from   the  sewers 
by  the  property  rated  shall  still  be  regarded.     Further, 
the  powers  given  to  the  Commissioners  with  respect  to 
district  rates  seem  to  have  a  special  reference  to  the 
well  known  rules  of  law  respecting  rates  by  Commis- 
sioners of  sewers,  whereby  property  is  to  be  assessed 
according  to  the  benefit  which  it  derives  from  the  sewers. 
We  are,  therefore,  of  opinion  that  the  Commissioners, 
in  considering  whether  the  VauxhaU  Bridge  Company 
were  liable  to  be  rated  and  to  what  amount,  ought  not 
to  have  considered  merely  the  value  of  the  property  of 
the  Company,  as  in  making  a  poor  rate,  but  should  have 
been  guided  by  the  benefit  which  they  considered  that 
this  property  derived  firom  the  sewers. 
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*^  TRIMTY  TERM. 

1%S7,  Having  Hid  so  modi  reqKcdng  the  constmcdon  of 

the  Act  of  ParfiameDl,  we  mnst  refrain  from  giving  any 
to  wlietlier  benefit  was  derived  from  the 
to  any  or  what  part  of  the  property,  which  the 
most  be  frilly  competent  to  determine. 
And  we  now  eoodude  by  givii^  judgment  for  the 

Judgment  for  plaintiA. 


END   OF  TBIKITT   TERM. 


AN 


INDEX 


TO 


THE    PRINCIPAL  MATTERS. 


ACTION. 

I.  Bight  of,  in  particular  caaes. 

1.  Money  had  and  received.  Recovery 
of  conduct  money  paid  to  a  witness 
on  subpoena,  when  the  cause  is 
settled  and  witness  does  not  attend. 

An  action  is  maintainable  for  money 
had  and  received  to  recover  back  con- 
duct money  paid  to  a  party,  under 
Stat.  5  Eliz.  c.  9.  i.  12.,  upon  a  sub- 
poena to  attend  a  trial  as  witness 
where,  in  consequence  of  the  cause 
being  settled,  no  trial  takes  place  and 
the  party  incurs  no  expence  and  does 
no  act  in  consequence  of  the  subpoena. 

It  makes  no  difference  that  the 
party  paying  the  money  has  had  the 
sum  allowed  on  taxation  of  costs,  if, 
in  fact,  he  has  not  obtained  it.  At  any 
rate,  such  a  defence  cannot  be  raised 
under  a  plea  of  Nunquam  indebitatus. 
Martin  v.  Andrews^  1 . 

2.  Action  by  owners  of  cargo  against 
shipowner,  for  conversion  of  the 
cargo  by  the  master,  the  ship  having 
been  chartered  for  a  lump  sum  and 
put  up  by  charterer  as  a  general 
ship,  704.     Principal  atut  Agents  V. 


3.  Action  against  churchwarden,  pre- 
siding at  election  of  vestrymen 
under  Metropolis  Local  Manage- 
ment Act,  for  refusing  a  vote,  &c. : 
necessary  to  allege  and  prove  malice, 
377.    Election,  ill.  2. 

4.  Action  by  a  bank,  for  money  had 
and  received,  against  payee  of  a 
cheque,  drawn  on  one  branch  of  the 
bank,  presented  at  and  paid  at 
another,  but  dishonoured  on  being 
forwarded  from  the  latter  to  the 
former,  519.     Banker, 

5.  Action  by  a  creditor  of  a  banking 
Company,  incorporated  under  stat. 
7  &8  Vict,  c.  113. :  must  be  against 
the  corporation,  537.  Company^  II.  1 . 


6.  Action  by  an  attorney,  for  work 
and  labour.     What  is  sufficient  par- 
ticularity in  the  signed  bill :  items 
)roperly  described  may  be  sued  on 
)y  themselves,  578.    Attorney,  II. 


t 


7.  Action  against  a  party  having  bonft 
fide,  under  a  mistake,  represented 
himself  as  agent,  for  breach  of  his 
promise  that  he  had  authority  to 
act,  30 1 .  Principal  and  Agent,  I  ( 1. 1 
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ACTION. 


APPEAL. 


IL  Proceedings  before  trial. 

1.  Joinder  of  plaintifis.  See  Pleadings 
L  1. 

2.  Writ  of  snmmons :  amendment  of, 
and  resealiDg,  before  service.  Date 
of  original  teste  maj  be  retained. 

Plaintiff  took  out  a  writ  of  summons 
against  «/.  Afterwards,  and  before 
service,  having  discovered  that  the 
real  defendant  was  IF.,  he  altered  the 
writ,  had  it  resealed,  and  then  served 
it  for  the  first  time,  retaining  the  ori- 
ginal teste.  Held  that  this  might  be 
done,  although,  before  the  resealing, 
but  aflter  the  date  of  the  teste,  defend- 
ant had  made  a  tender ;  it  appearing 
that  the  plaintiff  had  acted  bon&  fide, 
and  had  been  misled  as  to  the  name  of 
the  defendant  bj  the  defendant's  at- 
torney.    Oibsan  v.  Varley,  49. 

3.  Pleadings.    See  Pleading, 

III.  Proceedings  at  trial. 

1.  Evidence.    See  JSvidence. 

2.  Verdict :  defendant  beginning, 
pluntiff,  after  leave  to  move  for 
a  verdict  on  the  ground  of  there 
being  no  evidence  for  defendant, 
calls  evidence  proving  defendant's 
case.  Plaintiff  cannot  afterwards 
move. 

On  a  trial,  where  the  bsue  was  on 
defendant  who  accordingly  began, 
plaintiff,  at  the  end  of  defendant's 
case,  claimed  a  verdict  on  the  ground 
tliat  there  was  not  evidence  to  sup- 
port the  issue  for  defendant.  The 
Judge  refused  to  direct  a  verdict,  but 
gave  plaintiff  leave  to  move  to  enter 
one.  The  plaintiff  then  called  evi- 
dence; and,  on  the  evidence  which 
followed,  the  issue  for  the  defendant 
was  proved. 

Held:  that  the  plaintiff  was  not 
entitled  to  enter  a  verdict  on  the 
ground  that  there  was  no  proof  for  the 
defendant  at  the  close  of  the  defend- 
ant's original  case.   Alien  v.  Cary,  463. 

IV.  Proceedings  after  trial. 

1 .  Motion  to  enter  verdict  for  plain- 
tiff, upon  leave  reserved  at  trial; 


not  allowable  where  plaintiff  elected 
to  continue  case  uter  leave  re- 
served, and  defendant,  having  begun, 
obtained  the  verdict,  463.  Smna, 
III.  2. 

2.  Judgment    and    execution.     See 
Judgment, 

V.  Costs.    See  Costs. 

ADMINISTRATORS. 
See  Executors  and  Atbmnistrators. 

AFFILIATION. 
See  Bastarefy, 

AGENT. 
See  Principal  and  Agent, 

AGREEMENT. 
See  Contract 

AMENDMENT. 

I.  Of  writ  of  summons  before  service, 
by  altering  name  of  defendant,  and 
resealing :  date  of  original  teste  may 
be  retained,  49.    Aetionj  1 1.  2. 

II.  Of  an  affiliation  order,  by  Court  of 
Queen's  Bench,  under  stai.  12  &  13 
Vict,  c,  45.  «.  7.  What  omissions  aod 
errors  are  amendable,  557.  Jm- 
ticeSy  I. 

APPEAL. 
I.  Right  of,  in  particular  cases. 

1.  Separate  right  of  overseers,  under 
Stat.  16  &  17  Vict  c  97.  s,  108^  to 
appeal  against  an  order  of  adjudi- 
cation of  the  settlement  of  a  pauper 
lunatic,  addressed  to  them  and  the 
guardians  of  the  Union,  14.  Poor, 
IL2. 

2.  Appeal  under  Church  Discipline 
Act.  Where  Archbishop  acts  for 
Bishop,  appeal  lies  to  the  Court 
of  Appeal  for  the  province,  815. 
Church  Discipline  AcL 

3.  Appeal  to  Commissioners  of  Sewer*, 
under  sects.  95, 96,  of  sUt.  1 1  &  12 
Vict.  c.  112.,  the  only  method  of 


Rontestiog  tbe  vdiditj  of  m  Kwen* 
rate  imimed  bv  them  trader  that 
Act,  964.    RaUyV. 


1.  Appellant  agunat  a  poor  rate  faar- 
iug.with  his  notice  of  apped,  giTen 
notice  that  he  abould,  at  the  next 
Sessions,  apply  for  a  respite,  Ses- 
■ioiu  hare  jurisdiction  to  dumiM 
altogether. 

A  person  rated  under  a  rate  for  the 
relief  of  the  poor  in  a  paridi  gire  to 
thechurchirardeDBiin  due  time,  notice 
of  ^peal  to  the  next  Sessions,  and  in 
the  some  paper  gave  notice  that  he 
should  not  then  try  the  appeal,  but 
onlj  lodge,  enter  and  commence  the 
same,  and  petition  for  a  recite  to  tbe 
next  Sessions.  The  chnrchwsniens 
gare  him  notice  that  the;  would  op- 
pose  such  his  petition.  At  the  next 
Sessions  both  parties  attended  ;  the 
appellant  applied  to  enter  and  rentite 
tbe  appeal ;  the  Sessions  reftued  to 
do  so,  and  required  him  to  proceed, 
and,  OD  his  not  doing  so,  dismissed 
the  app«al.  On  a  role  to  quaah  thcir 
order  dismisiinff  the  appeal : 

Held  that,  there  beuig  a  nolice  in 
fact  which  the  Sessions  were  justified 
in  deciding  to  be  a  reasonable  notice, 
the;  were  not  bound  to  respite  the 
appeal,  and  had  jurisdiction  to  make 
the  order  complained  of.     R^itut  t. 


2.  Kespiteof appeal Bgainstapoorrate, 
to  tulow  appellant  to  complete  ser- 
vice of  notice  on  all  parties  interested. 
Service  of  a  second  notice,  omitting 
some  of  tbe  parties  and  sutne  of  the 
objections  in  the  first,  not  a  proper 
service  i  and  appeal  dismissable. 

Notice  of  appeal  was  given  against 
a  poor  rate,  statins,  as  one  of  the 
grounds  of  appeal,  tnat  certain  parties 
enumerated  in  a  schedule  attached  to 
the  notice  were  iuproperlj  rated. 
These  parties  were  not  served  with  , 
tbe  notice ;  and  tbe  Sessions  refused  | 
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late  a  rvle  commanding  the  Sessions 
to  enter  continoanees  and  hear  "  the 
said  appeal,"  on  tbe  ground  that  they 
were  bound  to  respite  for  the  purpose 
of  notice  beiuK  served  on  all  toe  par- 
ties interested.  Appellant  then  gave 
a  second  notice,  in  which  the  sche- 
dule, and  the  objections  in  respect 
of  tbe  parties  named  therein,  were 
omitted.  The  Sessions,  when  tbe  ap. 
pesl  came  on  for  hearing,  held  that 
this  was  not  a  proper  notice,  and  dis- 
missed the  appeal  with  costs. 

Held,  that  they  were  right  in  so 
doing,  inasmuch  as,  by  the  omission 
of  the  schedule  and  tbe  objections  in 
respect  of  the  parties  named  therein, 
the  character  oi  the  appeal  was  mate- 
rially altered,  so  that  it 


appeal    which    the 
weie  urdcred  to  hear  and  determine. 
Begitia  v.  Syre,  619. 

3.  Constructive  abandonment  of  an 
appeal  a^nst  a  poor  rate,  by  not 
entering  it  for  the  next  Ueneral 
Quarter  Sessions,  after  notice  to 
that  effect.  What  are  "  the  next 
practicable  Quarter  Sessions." 

An  order  of  removal  made  on  6th 
Stptanber  1856  was  duly  served  on 
10th.  On  21st  SeplenOer  a  letter, 
dated  20tb,  was  received  by  the  rcs- 

Endents  from  the  clerk  of  the  appcl- 
its,  stating  certain  facta  as  to  tbe 
paupers,  and  adding,  "I  shall  on 
these  grounds  appeai  against  your 
order."  On  29th  SepUmher  copies  of 
depositions  were  applied  for,  and  re- 
ceived on  30ih,  l4otice  of  intention 
"  to  commence  an  nppeal  at  the  next 
General  Qaarler  Sessions"  was  duly 
received  on  Stb  October,  At  the  next 
Quarter  Sessions,  held  on  16th  Octo- 
ber, ^6  appeal  was  not  entered  or 
respited;  and  the  respondents  applied 
for  costs,  which  were,  however,  re- 
fused. On  20th  October  tbe  paupers 
were  removed.  On  23d  December 
another  notice  of  appeal,  and  grounds 
of  a{}peal,  were  served.  At  the  next 
Sessions,  held  8th  Jammry  1857,  both 
parties  appeared  J  but,  after  argument, 
the  justices  refused  to  hear  the  B])|>ual, 
Held  that  the  juslicea  acted  rightly, 
and  that  the  appellants  ought  to  huve 
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ARBITRATION. 


ARREST. 


entered  and  respited  the  appeal,  even 
though  they  could  not  have  tried  it, 
at  the  October  Sessions. 

Held  also  that,  in  judging  of  the 
'*  practicabilitj**  of  the  next  Sessions, 
the  time  of  service  of  the  order  of 
removal  was  the  proper  time  to  reckon 
from.  Regina  v.  Justices  of  Peter' 
borough,  643. 

III.  Proceedings    on    the    hearing    at 
Quarter  Sessions. 

Sessions  may  hear  together  the  sepa- 
rate appeals  of  the  overseers  of  a 
parish  and  the  guardians  of  the 
union,  i^ainst  an  order  of  adjudi- 
cation of  the  settlement  of  a  pauper 
lunatic,  addressed  to  both  parties, 
14.    Poor,  II.  2. 

IV.  Appeals  brought  up  to  Court  of 
Queen*s  Bench. 

Confirmation,  bj  Sessions,  of  a  con- 
viction for  obstructing  a  highway, 
subject  to  a  case.  Court  of  Queen's 
Bench  cannot  take  notice  of  any 
objection  to  the  conviction  not 
stated  in  the  case,  399.  Highway,  I. 

V.  Costs,    See  CosU,  III. 

ARBITRATION. 
I.  Submission. 

Agreement  to  become  a  party  to  a 
reference  at  Nisi  pri^.  Consent 
need  not  appear  upon  face  of  order. 
When  Court  of  Queen*s  Bench  may 
enforce  summarily. 

A  cause  stood  for  trial  at  Nisi  prius. 
The  action  was  for  rent  in  arrear. 
One  issue  was  on  a  plea  pf  an  eviction 
by  P.  by  title  paramount  to  that  of 
])Iaintiff;  P.  was  not  a  party  to  the 
cause,  but  claimed  the  reversion  in 
the  premises  held  by  defendant.  P. 
became,  by  parol,  party  to  an  arrange- 
ment, by  which  the  matter  was  to  be 
settled  by  a  reference  of  the  cause  to 
an  arbitrator,  who  was  to  determine, 
inter  alia,  on  what  terms  the  plaintiiTs 
interest  in  the  preuiisus  should  be 
purchased,  and  in  what  proportion  P, 
should  contribute  to  the  payment,  and 


to  the  amount  of  the  damages.  An 
oi*der  of  Nisi  prius  was  drawn  up, 
incorporating  tnese  terms,  and  con- 
taining a  provision  that  P.  should 
become  a  party  to  the  reference:  it 
was  not  expressed  to  be  drawn  up  by 
his  consent;  but  it  was  shewn  by 
other  evidence  that  it  was  in  fact  by 
his  consent.  P.  aflerwards  refused 
to  be  bound  by  this  order. 

Held  that,  having  submitted  to  the 
order  in  fact,  he  was  bound  by  it,  and 
could  not  retract ;  and  that  the  Court 
had  jurisdiction  to  enforce  obedience 
in  a  summary  manner.  WiUiams  v. 
Zfii;u,  929. 

U.  Award. 

Judgment  upon  an  award  confirming 
verdict  taken,  in  Vacation,  subject 
to  such  award.  Within  what  time 
it  may  be  enforced. 

A  verdict  was  taken  in  Vacation, 
subject  to  the  award  of  an  arbitrator, 
to  whom  the  cause  and  all  matters  in 
difiference  were  referred.  The  award 
was  made  directing  a  verdict  in  favour 
of  the  plaintifif.  Before  next  Term, 
but  more  than  fourteen  days  afler  the 
publication  of  the  award,  the  plaintiff 
signed  judgment.  A  summons  having 
been  obtained  to  set  aside  the  judg- 
ment, the  matter  was  referred  to  thi* 
Court. 

Held,  that  the  judgment  was  re- 
gular, and  that  it  was  not  necessary, 
before  signing  judgment,  to  wait  till 
the  time  for  moving  to  set  aside  the 
award  had  elapsed.  O*  Toole  v.  Poit, 
102. 

ARCHBISHOP. 

His  jurisdiction  under  Church  Di^- 
pline  Act,  315.  Church  Discipline 
Act. 

ARREST. 

Extent  of  privilege  from,  while  assisting 
the  furtherance  of  legal  proceedings. 

A  person  who  attends  before  jus- 
tices at  petty  sessions  in  order  to 
obtain  a  summons  with  a  view  to  re- 
cover a  penalty,  and  gives  evidence 
before  them  for  the  purpos»e,  is  not 


ARTIFICER. 

privileged  from  arrest  either  in  going 
there  with  a  view  to  give  the  evidence 
and  obtain  the  summons,  or  on  his 
return  after  having  done  so.  Ex 
parte  Cobbett,  955. 

AKTIFICER. 

Within  the  meaning  of  the  Truck  Act, 
1 15.     Truck  Act 

ASSIGNMENT. 
Of  patents.     See  Patent,  I. 

ASYLUM. 
Pauper  lunatic.     See  Poor, 

ATTORNEY. 

I.  Purchase  bj  an  attorney,  from  his 
client,  of  the  interest  in  a  verdict 
already  obtained,  but  upon  which 
judgment  had  not  been  signed  :  void 
as  against  policy  of  law,  84.    Contract, 

in.2. 

n.  Signed  bill  delivered  under  stat. 
6  &  7  Vict.  c.  73.  AVhat  is  sufficient 
particularity.  Items  properly  de- 
scribed may  be  sued  upon  by  them- 
selves. 

Action  by  a  solicitor  to  recover  the 
amount  in  his  bill.  Plea,  No  signed 
bill  delivered.  A  signed  bill  was 
proved  to  have  been  delivered.  It 
contained  items  for  business  done  in  a 
cause,  without  any  statement  as  to 
what  Court  the  cause  was  in.  The 
nature  of  the  business  was  not  such  as 
to  shew  conclusively  whether  the  ac- 
tion was  in  one  of  the  Superior  Courts 
at  Westminster  or  not.  The  bill  con- 
tained other  items  admitted  to  be  un- 
objectionably  described.  On  a  rule 
to  enter  a  nonsuit,  on  the  ground  that 
this  was  not  a  compliance  with  the 
statute : 

Held  that,  the  description  of  the 
business  being  such  as  was  reasonably 
sufficient,  when  coupled  with  what 
must  have  been  known  to  the  client, 
to  give  information  as  to  the  charges, 
none  of  the  items  were  objectionable, 
and  the  solicitor  might  recover  his 
whole  bill. 

Held,  also,  that,  even  if  some  items 


BANKER. 
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had  been  badly  described,  the  solicitor 
might,  notwithstanding,  recover  for 
the  items  in  his  bill  sufficiently  de- 
scribed.   Haigh  v.  Ousey,  578. 

AUDITOR. 

Election.     See  Corrupt  Practices  Pre- 
ventioti  Act. 

AUDITOR. 
Poor  law.     See  Poor. 

AVERAGE. 
See  Insurance,  U. 

BAILMENT. 

Action  against  depositee  of  title  deeds 
as  security  for  a  loan,  by  the  party 
interested  under  the  deeds,  and  con- 
temporaneous demand  of  the  deed  by 
the  neir  of  the  depositor,  having  paid 
off  the  loan-  Interpleader  proceed- 
ings. 

A.,  beinff  in  possession  of  a  house, 
deposited  me  title  deeds  with  a  bank 
as  a  security  for  a  loan.  Amongst 
them  was  what  purported  to  be  a 
grant  to  B.,  deceased,  in  fee.  A. 
died.  5.'s  heir  demanded  the  grant 
from  the  bank,  claiming  it  as  his  pro- 
perty. A.^8  heir,  who  was  in  posses- 
sion of  the  house,  paid  off  the  advance, 
and  demanded  the  deeds  deposited. 
The  bank  gave  up  all  but  the  grant 
claimed  by  B.'s  heir,  which  they  re- 
fused to  give  to  either  party.  B.*s 
heir  brought  trover  against  the  bank  ; 
A.''s  heir  threatened  to  sue  the  bank. 
On  a  rule  under  the  Interpleader  Act, 
this  Court  relieved  the  bank,  though 
in  the  relation  of  bailee  to  the  person 
represented  by  the  claimant :  Cromp- 
ton  J.  hesitante.    Roberts  v.  Bell^  328. 

BANKER. 


.Cheque  on  one  branch  of  a  bank,  pre- 
sented at  and  paid  by  another,  but 
dishonoured  on  being  forwarded  by 
the  latter  to  the  former.  Bank  may 
sue  payee. 

A  joint   stock    banking  Company 
carried   on    business,    by    means   of 
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BASTARDY. 


branches,  at  various  places ;  amongst 
others,  at  G.  and  B.  The  Company 
was  one ;  but  each  branch  kept  sepa- 
rate accounts,  had  separate  customers, 
and  in  all  respects  transacted  business 
like  a  separate  bank.  Defendant, 
holder  of  a  cheque  drawn  on  the  O, 
branch,  by  a  person  who  kept  an  ac- 
count there,  got  cash  for  it  at  the  B. 
branch.  The  cheque  was  without 
laches  forwarded  by  the  B.  branch  to 
the  O.  branch.  When  it  was  cashed 
the  balance  in  the  G.  branch  to  the 
credit  of  the  drawer  exceeded  the 
amount  of  the  cheque ;  but  when  it 
arrived  at  G.  that  balance  had  been 
paid  away,  and  the  cheque  was  dis- 
honoured. 

The  Company  having  sued  for  money 
had  and  received,  on  the  ground  of 
failure  of  consideration. 

Held:  that  they  were  entitled  to 
recover,  as  the  B.  branch  could  not, 
under  the  circumstances,  be  consi- 
dered as  honouring  the  cheque,  nor 
as  purchasing  it,  but  as  taking  it 
from  defendant  on  his  credit,  as  uiey 
might  have  done  a  cheque  drawn  on 
any  other  bank:  the  circumstance 
that  the  banks  at  G.  and  B.  were 
branches  of  the  same  Company  being, 
for  this  purpose,  immaterial.  Wood' 
kind  Y.  Fear,  519. 

Liabilities  of  Joint  Stock  Banks.    See 
Company,  II. 

BANKRUPT  AND  INSOLVENT. 

I.  Rights  of  creditors  against  bankrupt. 

A  judgment  against  husband  and  wife, 
for  debts  of  wife  dum  sola,  the  wife 
only  having  been  taken  into  custody, 
the  husband  having  obtained  final 
protection.  Discretion  of  Court  of 
Q.  B.  as  to  discharging  her,  159, 
Husband  and  Wife,  II. 

II.  Rights  of  creditors  against  assignees. 

Action  against  assignee  for  conversion 
of  property  which  had,  by  a  specific 
appropriation,  vested  in  the  pur- 
coaser  under  a  contract  of  sale  by 
the  bankrupt  before  bankruptcy, 
885.     Vendor  and  Vendee,  I.  2. 

III.  Rights  of  assignees. 


1.  To  the  interest  in  a  contract  1 
bankrupt,    before   bankruptcj, 
pay  a  sum  of  money  on  a  cootii 
;ency  still  nnarrived,  58.    Cominu 
[IL  1. 


fi 


2.  Judgment  against  an  incomben 
but  suspension  of  execution,  befor 
his  insolvency  :  subaequent  Testini 
order  by  Insolvent  Coort.  Seques 
tration  on  petition  of  aasignec 
when  entitled  to  prioriiy. 

D.  recovered  judgment  af^ainst  i 
beneficed  clergyman,  and  issued  \ 
levari  facias,  which  he  lodged  wit! 
the  deputy  r^istrar  of  the  Ecdesias 
tical  Gourt,  directing  that  the  execa< 
tion  should  be  suspended  till  fnrthei 
orders.     Afterwaros,  the  clergrmai 

gititioned  the  Court  of  In^vern 
ebtors;  and  a  vesting  order  was 
made  by  that  Court.  The  assignee 
under  stet.  1  &  2  Viet,  c,  110.  «.  55. 
petitioned  the  bishop  for  a  sequestra- 
tion. On  the  day  following,  and  be- 
fore any  thing  had  been  done,  or 
according  to  &e  Ecclesiastical  prac- 
tice, couM  have  been  done,  upon  iht 
petition,  D.,  for  the  first  time,  applied 
to  the  deputy  registrar  to  issue 
seauestration. 

Held,  that  the  sequestration  of  the 
assignee  was  entitled  to  priority. 
Sturgi*  V.  Bishop  of  London^  542. 

rV.  Proceedings  in  Insolvent  Court. 

1.  Order  by,  under  stat.  1  &  2  Vict, 
c,  110.  s.  9^.,  vesting  surplus  assets 
in  insolvent,  his  heirs,  executors^ 
&c. :  a  judicial,  and  not  merely  i 
ministerial  act,  366.  Jurisdiction^ 
IX. 

2.  Order  of  discharge,  comprising 
a  county  court  judgment  debt. 
County  court  cannot  afterwards 
commit  for  such  debt,  679.  County 
Court,  IV, 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BASTARDY. 

Amendment,  by  Court  of  Q.  B.,  of  affi- 
liation order.  What  omissions  and 
errors  are  amendable,  557.   Justices,  L 


BENEFICE. 


BURIAL  ACTS. 
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BENEFICE. 
See  Incumbent 

BILL  OF  SALE. 

I.  Filing  of,  under  stat.  17  &  18  Vict, 
c.  36.  s.  1. 

Under  stat.  17  &  18  Vict,  c,  36.  «.  1. 
a  bill  of  sale  is  void  against  creditors 
unless  a  description  of  the  residence 
and  occupation  of  the  person  granting 
it  be  filed  along  with  the  bill  of  sale. 
It  is  not  sufficient  that  the  bill  of  sale, 
which  is  filed,  itself  contains  a  de- 
scription of  his  residence  and  occupa- 
tion.    HaUon  t.  English^  94. 

n.  Interpleader  issue  between  two 
creditors  claiming  under  separate  bills 
of  sale  bj  the  same  party,  one  not 
being  duly  filed.  Substance  of  issue, 
564.    Interpleader^  IL 

BOARD  OF  HEALTH. 
See  PuhUc  Health  Act. 

BOARD  OF  WORKS. 
See  MetropoUi  Load  Management  Act. 

BOND. 

Under  Municipal  Corporation  Reform 
Act,  by  sureties  of  tne  treasurer  of  a 
borough  :  their  present  liability,  97. 
Municipal  Corporation  Reform  Act^  II. 

BOROUGH. 

I.  Treasurer. 

Bond  by,  under  Municipal  Corpora- 
tion Reform  Act :  present  liability 
of  sureties,  97.  municipal  Corpo- 
ration Reform  Act,  II. 

II.  Clerk  of  the  peace. 

The  creation  of  a  clerk  of  the  peace 
for  a  borough,  created  by  charter, 
afler  the  passing  of  stat.  5  &  6  Vict, 
c.  111.,  and  the  area  of  which  was 
formerly  part  of  the  county,  does 
not  entitle  the  clerk  of  the  peace  for 


such  county  to  compensation,  under 
6  &  6  W,4.c,  76.,  249.  Municipal 
Corporation  Reform  Act,  IIL 

III.  Town  clerk. 

To  what  extent  he  may  be  reimbursed 
for  causing  the  lists  of  Parliamen- 
tary voters  to  be  copied  &c.,  under 
stat.  6  &  7  Vict.  c.  18.  s.  48. 

Under  stat.  6  &  7  Vict.  c.  18.  s.  48. 
the  town  clerk  of  a  borough  is  bound, 
incidentally  to  his  office,  to  cause  the 
lists  of  voters  to  be  copied  and  printed, 
and  to  have  the  names  arranged  and 
numbered  :  and,  if  he  hires  a  person 
to  do  this  for  him,  to  make  copies  for 
the  printer,  and  to  superintend  the 

Erinting,  he  is  not  entitled  to  be  reim- 
ursed  the  expence  by  the  parish 
officers  under  sect.  65,  unless  he  can- 
not, by  the  reasonable  labour  of 
himseli  and  his  ordinary  assistants, 
perform  the  duty  without  extra  aid. 
But  he  is  entitled  to  be  reimbursed 
for  the  expence  of  printing.  Regina  v. 
AUday,  799. 


BRANCH  BANK. 
See  Banker. 

BURIAL  ACTS. 

(15  &  16  Vict.  c.  85.  ah©  16  k  17  Vict. 

c.  134.) 

By  whom  the  members  of  a  Barial 
Board  are  to  be  elected,  where 
there  is  a  select  vestry  for  the 
parish  under  a  local  Act,  as  well  as 
a  general  vestry. 

In  the  parish  of  Z.,  under  a  local 
Act,  a  body  called  The  Select  Veetry 
of  L.  have  the  ftmctions  of  a  Board 
of  Guardians,  There  is  also  a  Oene- 
ral  Vestry,  having  the  management 
of  the  raieral  parochial  affiurs  of  L, 

Held,  that  the  members  of  a  Burial 
Board  for  X.,  under  stots.  16  &  17 
Viet.  c.  134.  «.  7.,  15  &  16  Vict.  e.  85. 
M.  10.,  11.,  52.,  were  to  be  elected 
by  the  Greneral  Vestry  having  the 
I  management  of  the  general  parochial 
I     afiairs,  and  not  by  the  body  created 
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BURIAL  BOARD. 


CHEQUE. 


by  the  local  Act.     Regina  y.  Ghid' 
ttome^  575. 

BURIAL  BOARD. 
See  Burial  Aeti. 

CALLS. 

The  proviflioiiB  in  stat.  7  &  8  Vict,  c.  110. 
8.  23.,  as  to  power  to  make  calls,  not 
applicable  to  a  demand  by  a  Company 
on  a  subscriber  to  the  parliamentary 
contract,  for  the  payment  of  his  share 
of  the  preliminary  ezpences,  164. 
Campmtjf^  L  1. 

CARGO. 
See  Ship^  Inntnmce. 

CERTIORARI. 

I.  Removal  of  inquisition  &c  by  sheriff 
to  assess  compensation. 

Excess  of  jurisdiction,  as  to  a  parti- 
cular item,  by  a  iury  summoned  to 
assess  coihpensation,  under  sect.  68 
of  Lands  Clauses  Consolidation  Act. 
Certiorari  lies,  though  such  excess 
not  on  face  of  proceedings,  660. 
Lands  Chnues  CofuolidaHon  Act, 

II.  Jurisdiction  of  Queen*s  Bench,  when 
exercisable,  where  certiorari  is  taken 
away  by  statute. 

Special  case,  stated  by  Recorder,  with 
consent  of  parties,  on  appeal  against 
a  conviction  under  Municipal  Cor- 
poration Reform  Act. 

By  sect.  90  of  stat.  5  &  6  W.  4. 
c.  76.  (The  Municipal  Corporation 
Act)  councils  of  corporate  boroughs 
are  empowered  to  make  by-laws.  By 
sect  91  offences  against  such  by-laws 
may  be  punished  by  summary  convic- 
tion. By  sect.  132  the  writ  of  cer- 
tiorari is  taken  awaj.  The  Recorder, 
upon  an  appeal  against  such  a  convic- 
tion for  an  offence  against  a  by-law, 
having,  with  the  consent  of  the  parties, 
stated  a  case  and  referred,  as  the 
only  question  for  this  Court  to  deter- 
mine, the  question  whether  the  facts 


amounted  to  an  offence  within  the  by- 
law, and  the  Court  having  granted 
a  writ  of  certiorari  to  bring  up  the 
case: 

Held  that,  by  virtue  of  the  consent 
of  the  parties,  the  Court  might  receive 
the  case,  and  determine  the  question, 
although  the  writ  of  certiorari  was 
taken  away.  Regina  v.  DiekenMom^ 
831. 

m.  Removal    of    indictments.      Stat 
16  &  17  Vict.  c.  30. 

1 .  Recognizance  by  prosecutor  not  ne- 
cessary when  indictment  b  against 
a  corporation. 

An  indictment  against  a  oorpon^ 
tion,  found  at  Quarter  Sessions,  may 
be  removed  bv  certiorari  into  thii 
Court,  at  the  instance  of  the  prose- 
cutor, without  the  prosecutor  entering 
into  the  recognizance  required  hj 
sect  5  of  stat.  16  &  17  VicL  c  SO. 
Regina  v.  Moifor  of  Manchester^  453. 

2.  Discretion  of  Judge,  on  granting 
certiorari,  to  order  conditional  pay- 
ment of  costs,  where  there  are  two 
defendants. 

Two  defendants  being  indicted 
jointly  in  the  Central  Criminal  Court 
for  conspiracy,  one  of  them  applied  to 
a  Judge  for  a  certiorari,  who  granted 
it  on  such  defendant  entering  intoi 
recognizance  for  the  payment  of  pro- 
8ecutor*s  costs  in  case  either  defendant 
should  be  conricted. 

Held,  that  such  terms  were  reason- 
able, and  within  the  discretion  of  the 
Judge;  and  that  stat.  16  &  17  Vitt 
c.  30.  s.  5.  made  no  difference  in  this 
respect.     Regina  v.  Jewell,  140. 


CHAMPERTY. 
See  Contract,  HI.  1,  2. 


CHARTERPARTY. 


See  Ship. 


See  Banker. 


CHEQUE. 


CaURCH  DISCIPLINE  ACT. 


CHURCH  DISCIPLINE  ACT. 


of  Uie  ArcbbUhop  of  the  Prorioce, 
lies  to  Coart  of  Appeal  of  luch 
ProTince. 

In  a  proceeding  under  the  Chnrcti 
Dbcipliue  Act  (a  &  4  Vict.  c.  86.). 
the  accused  portj  holdiDK  prefermeiit 
in  the  gift  uf  the  Bishnp  of  ttiL- 
Dioceee,  the  Archbithop  of  the  Fro- 
Tince  (under  Met.  24)  sat  and  beard 
the  cauie  in  the  dioceee,  and  there 
m|ODuuaced  judgment  of  deprivation. 
The  accnaed  appealed  to  the  Court  of 
Appeal  of  the  Province.  The  Judge 
of  that  Court  refused  to  hear  Ui 
appeal,  on  the  ground  that  he  had  no 
jnriidiction  to  entertain  an  an 
from  the  An-bbishop.  On  a  rule 
a  mandamus  to  hear  the  appeal. 

Held  :  that  the  proceeaing  wi 
a  court  of  the  nature  of  a  Dioo 
Court,  in  which  the  Archbishop 
as  representing  theBi^opj  and  that 
the  appeal  under  sect.  15  of  the  Act 
laj  to  the  Court  of  Appeal  of  the 
ProTince.  Bule  absolute.  Hegina  f. 
Jadgt  ofArcket  Court,  SIS. 


CHURCHWARD  EN. 

Action  agtunst,  for  rejecting  a  vote  at 
an  election  of  Testnmeu  and  auditors, 
iinder  Metropolis  Local 


CLERK  OF  THE  PEACE. 

For  a  countv,  not  entitled  to  compen- 
sation under  stat.  5  &6  W.  4.  c.  76., 
n  of  the  creation  of  a  clerk  of 
B  for  a  borough,  the  area  of 
which  was  part  of  the  countj,  incor- 
porated after  stat.  5  &  6  Viet.  c.  1 1 1 ., 
249.  Munidpal  CorponUicm  Befarm 
Aet,m.         '~         ^ 


ti^ 


tfiep 


COLLIERY. 

Information     against   owner    of   mine 

under  stat.  IB  &  19  Viet.  e.  108.  Dis 

toim  vn.  S  i 


missal  of  information 
when  it  amounts  to  a 
jurisdiction,  717. 


I  COLLISION. 

Iniurance  agaiusL     See  InturoHee,  1. 1. 

COMMON  LAW  PROCEDURE 
ACT,  1852.  (IS  &  16  Vict.  c.  76.) 

Sect.  120.  Execution  upon  an  award, 
confirming  verdict  taken  in  vacation 
subject  to  such  award.  When  jndg< 
ment  may  be  signed,  102.  ArbttrO' 
tiim,ll. 

COMPANY. 

I.  Railwaj  Companjr. 

I.  Power  to  sue  for  payment  of  F^- 
liminarjr  expences  of  undertaking 
abandoned  before  complete  incor- 
poration. 

Covenant  bj  the  trnetees  named  in 
a  deed,  beins  the  ordinary  Parliamen- 
tanr  subscription  contract  required 
before  applving  for  an  Act  to  make  a 
rulwaj.  The  contract  contained  a 
clause  tbat  the  provisional  directors 
might  abandon  the  application.  Aver- 
ment that  the  provisional  directors 
called  upon  the  defendant,  who  had 
executed  the  deed,  to  pay  money  in 


of  a 


>  do. 


Breach,  non-pajmcnt.  Plea  2,  i 
equitable  grounds,  that  the  scheme 
was  abandoned.  Plea  4,  that  the 
plaintiK  sued  as  trustees  for  the 
Company,  which  was  not  provisionallr 
registered  at  the   time  of  the  i   '' 


action  was  for  the  purpose  of  enforcing 
payment  of  a  csll.  On  demurrer; 
Held,  that  all  the  pleas  were  bad; 
the  object  of  the  Fnrliamentary  sub. 
scription  contract  being  to  provide 
means  for  paying  preliminary  expences 
Id  case  the  scheme  should  be  aban- 
doned, and  such  object  not  being 
rendered  illegal  by  any  enactment. 
AldAam  r.  Brown,  164. 

2.  Compensation  by,  under  Lands 
Clauses  Cnnsolidotion  Act.  Sea 
Land*  Clautet  Cotuttlidatitm  Act. 

M.  k  a. 
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COMPANY. 


n.  Joint  Stock  Bank. 

1.  Action  against,  under  stat.  7  &  8 
Victc.  113. 

A  creditor  of  a  banking  Company, 
incorporated  under  stat,  7  &  8  Vict, 
c,  113.,  cannot  maintain  an  action 
a£^unst  a  shareholder  for  the  debt. 
His  remedy  is  by  action  against  the 
corporation,  and  execution  in  the 
statutable  mode.  Fell  ▼.  Burchetty 
6S7. 

2.  Judgment  against  official  manager. 

The  provisions  of  stat.  6  O.  4.  c.  42. 
S.12.  as  to  public  officers  of  Irish 
Banks  applicable,  under  stat.  1 1  &  12 
VicL  c.  45.,  to  judgments  against 
official  managers. 

Judgment  was  obtained  in  a  Court 
of  record  at  Dublin  against  the  official 
manager  of  an  Irish  Joint  Stock  Bank- 
ing Company  for  a  large  sum.  The 
amount  due  was  remaining  due ;  and 
judgment  was  signed  in  this  Court. 
Subsequently  the  plain  tiff  executed  a 
fresh  warrant  to  confess  judgment  for 
the  sum  for  which  judgment  had  been 
signed  in  the  Irish  Court ;  and  judg- 
ment was  signed  accordingly.  On  this 
latter  judgment  a  sci.  fa.  issued  against 
a  shareholder.  On  his  motion  to  set 
it  aside : 

Held,  that  the  provisions  in  stat.  6 
G,  4.  c,  42.  s.  12.,  for  enforcing  judg- 
ments against  the  public  officers  of 
Banking  Companies  in  IrelatuI,  were, 
by  stat.  11  &  12  Met,  c.  45.,  made 
applicable  to  judgments  a^^ainst  official 
managers:  and  that  the  judgment  on 
which  this  sci.  fa.  proceede<l  was  re- 
gular.    Walker  v.  Goodijere^  960. 

3.  Judgment  against  bank  by  inno- 
cent creditor :  execution  against 
slmrcholdcr :  pica  of  fraud,  when 
bad. 

Under  stat.  7  &  8  Viet.  c.  1 13.  *.  10., 
if  judgment  has  been  obtained  against 
a  joint  stock  bank,  and,  execution 
against  thcin  being  ineffectual,  it  is 
sought  to  charge  a  shareholder,  such 
shareholder  cannot  resist  the  claim  on 
the  ground  that  he  was  induced  to 
become  a  shareholder  by  fraud  on  the 


CONTRACT. 

part  of  the  bank,  and  repudiated  t 
shares  after  the  bank  had  beooi 
bankrupt  but  as  soon  as  he  discover 
the  frkud,  the  judgment  creditor  beii 
no  party  to  the  fraud. 

The  fact  that  the  party  charged 
a  shareholder  is  (at  any  rate  prin 
facie)  sufficiently  shewn  by  hia  nan 
appearing  on  the  roistered  memori 
at  the  time  of  the  judgment  beii 
recovered.  Although  such  memori 
varies  in  some  particulars  from  t1 
register  prescribed  in  stat.  7  &  8  F* 
c.  113.  s.  16.  and  Schedules  (A.),  (B. 
as  in  referring  to  a  wrong  Act  of  Pa 
liament  at  the  head  of  the  memorii 
and  in  signatures  not  harinf  be< 
affixed  at  the  proper  times.  Hemie 
son  V.  Royd  Briiuh  Bamk^  356. 

COMPENSATION. 

I.  Under  Lands  Clauses  Consolidatii 
Act.  See  Lands  Clauses  CousoUd 
tion  Ad, 

II.  To  clerk  of  the  peace  for  a  count 
for  abolition  of  office,  249.  Mwtddf 
Corporation  Reform  Actj  lU. 

CONTRACT. 

(By  charterparty).     See  Ship. 
(Of  Insurance).     See  Insurance. 

FiBST :  Statutory  contracts  by  corpof 
tions. 

I.  Railway  Company.  Parliamenta 
subscription  contract,  for  prelim ina: 
cxpences.  Right  of  Company  to  si 
for  payment  of  such  expences,  thouj 
undertaking  abandoned  before  cot 
pletc  registration,  164.  Compaq 
I.  1. 

II.  I^focal  Board  of  Health.      Contn 
for  works  by  :  when  an  estimate  ai 
report   is  necessary,  under  s.   85 
Public     Health    Act,    107.       PuU 
Health  Act. 

Secondly  :  Common  law  contracts  1 
private  individuals. 

I  III.  Void  and  voidable  contrac*t8. 


CONTRACT. 
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I.  Contract  to  supply  evidence  for 
the  purpose  of  proving  a  title  to 
property :  what  amounts  to  main- 
tenance. 

The  first  count  of  a  declaration 
stated  that  plaintifi*  was  in  possession 
of  documents  and  information  which 
would  prove  defendant  entitled  to 
property  not  then  in  defendant's  pos- 
session, and  of  which  the  defenaant 
was  not  aware:  that,  by  written 
agreement,  after  reciting  as  above, 
and  that  plaintiff  proposed  to  give 
defendant  all  the  documents  in  plain- 
CiiTs  possession  on  defendant  agreeing 
to  pay  plaintiff  one  fifth  of  the  value 
of  the  property  if  it  should  come  into 
his  possession,  to  which  defendant 
a^i^eed,  defendant,  in  consideration  of 
Che  premises,  a^eed  that,  if  by  the 
documents  and  mformation  defendant 
should  become  possessed  of  any  pro- 
perty not  then  in  his  possession  or 
that  he  did  not  know  o^  ne  would  pay 
to  plaintiff  one  fiflh  of  the  value  of 
the  said  property  "to  be  recovered 
and  possessed  by  the  defendant  as 
aforesaid;^  and  it  was  agreed  that 
^  defendant  should  not  be  compelled, 
for  the  purposes  of  that  agreement,  to 
take  any  proceedings  at  law  or  in 
equity  to  recover  the  said  property 
or  any  part  thereof;'*  provided  that, 
if  defendant  did  not  become  possessed 
of  any  property,  he  should  not  be 
called  upon  to  pay  any  money  what- 
ever, and  that,  if  he  ^  did  not  think 
proper  to  proceed  to  recover  the  pro- 
perty," he  would  return  the  papers, 
and  the  agreement  should  be  can- 
celled. Averment  that  plaintiff  gave 
defendant  the  documents  and  infor- 
mation ;  and  defendant,  upon  the  do- 
cuments and  information,  took  "  pro- 
ceedings in  equity  and  law  to  recover, 
and  did  proceed  to  recover,  and  by 
the  said  documents  and  information 
did  actually  recover,  and  did  actually 
become  possessed  of,"  property  which 
at  the  time  of  the  agreement  was  not 
in  his  possession  and  which  he  then 
did  not  know  of.  Breach,  that  de- 
fendant had  not  paid  the  fifth  of  the 
value. 

On  demurrer  to  plea,  held  that  the 
agreement  as  stated  in  this  ctmnt  did 

3  8  2 


not  disclose  champerty  or  maintenance, 
and  that  the  count  was  good. 

Plea,  that  T.  died  a  bachelor  and 
intestate,  possessed  of  personal  pro- 
perty, without  any  known  relation, 
and  administration  was  granted  to  the 
solicitor  of  the  Treasury  as  nominee 
of  the  Queen.  That,  at  the  time  of 
the  unlawful  agreement  afler  men- 
tioned, defendant  had  no  knowledge 
that  he  was  next  of  kin  to  T,  or  enti- 
tled to  the  property :  and  plaintiff 
represented  to  defenaant  that  phiintiff 
would  give  such  information  and  evi- 
dence, if  it  became  necessary  for 
defendant  to  institute  proceedings  in 
law  or  equity  for  the  recovery  of  the 
property,  that  by  means  of  such  infor- 
mation and  evidence  defendant  should 
recover  the  property,  provided  he 
would  enter  into  an  t^reement  with 
plaintiff  to  pay  plaintiff  one  fifth  of 
the  property  which  defendant  should 
so  recover.  That  thereupon  it  was 
unlawfully  agreed  by  plaintiff  and 
defendant  that  plaintiff  should  give 
such  information  and  evidence  &c. 
(as  before),  and  that,  if  by  means  of 
such  information  and  evidence  de- 
fendant should  recover  the  property, 
defendant  should  pay  plaintia  one 
fifth  of  the  property  so  to  be  recovered. 
Tliat,  in  and  for  the  purpose  of  carry- 
ing out  the  agreement,  and  in  order 
to  secure  to  plaintiff  one  fifth  of  the 
property  so  to  be  recovered,  defendant 
entered  into  the  agreement  mentioned 
in  the  first  count.  That  proceedings 
were  taken  in  Chancery  and  Q.  B.  by 
defendant  for  recovering  the  property ; 
and  information  and  evidence  was 
given  by  plaintiff  in  pursuance  of  the 
agreement,  and  defendant  recovered 
the  property  as  next  of  kin  to  T., 
which  was  the  property  mentioned  in 
the  first  count.  That  plaintiff  was  not 
interested  in  any  of  the  property  save 
under  the  agreement.  And  so  the 
agreement  was  void. 

Held,  on  demurrer,  that  the  pica 
shewed  maintenance  and  was  good. 

There  were  also  counts  for  work 
and  labour,  for  the  price  of  documents 
delivered  by  plaintiff  to  defendant, 
for  money  paid,  and  on  account 
stated. 

Plea  to  these  counts,  stating  the 
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facts  find  the  agreement  as  in  the 
preceding  plea^  and  that  the  claim  of 
defendant  was  for  work  and  labour 
performed,  for  documents  delivered 
and  for  money  paid,  in  carrying  the 
agreement  into  effect,  and  for  accounta 
stated  in  respect  of  documents  deli- 
vered and  money  paid  in  so  doing. 

Held,  on  demurrer,  a  good  plea,  as 
shewing  maintenance. 

Plea  to  1st  count,  and  to  so  much 
of  the  claim  in  the  other  counts  as 
related  16*  any  matter  happening  be- 
fore the  vesting  order  after  mentioned, 
imprisonment  of  plaintiff  for  debt,  and 
petition  by  him  to  the  Insolvent 
Court,  after  the  promise  in  the  first 
count,  and  after  the  accruing  of  the 
causes  of  action  in  the  other  counts 
pleaded  to,  and  a  vesting  order  by 
that  Court  before  the  commencement 
of  the  suit.  There  was  no  allegation 
that  the  assignee  had  interfered. 

On  demurrer,  held  that  the  interest 
in  the  contract  stated  in  the  first 
count  was  part  of  the  insolvent's 
estate  and  vested  in  the  assignee,  and 
that  the  plea  to  the  first  count  was 
good  :  it  was  admitted  to  be  a  good 
plea  as  to  the  rest  of  the  claim  pleaded 
to.     Sprye  v.  Porter^  58. 

2.  Purchase  by  an  attorney,  from  his 
client,  of  the  benefit  of  a  verdict 
already  obtained,  but  upon  which 
judgment  had  not  been  signed : 
void  as  against  the  policy  of  the 
law. 

An  attorney  conducting  a  cause  for 
the  plaintiif,  though  not  the  attorney 
on  the  record,  after  verdict,  but 
before  judgment,  bona  fide  purchased 
from  his  client  the  benefit  of  his 
verdict,  and  gave  notice  of  this  to 
the  defendant.  Afterwards  the  sanie 
plaintiff  became  nonsuited  in  another 
action  against  the  same  defendants. 
A  rule  having  been  obtained  to  set 
off  the  one  judgment  against  the 
other : 

Held,  that  the  set-off  was  subject 
not  only  to  the  lien  for  costs,  but  to 
any  equitable  rights  acquired  in  the 
judgment. 

Held,  also,  that  the  transaction, 
being  a  purchase  of  the  subject  matter 


of  a  suit  by  the  attorney,  was  void  I:* 
against  the  policy  of  the  law,  and  that 
it  made  no  difference  that  the  pur- 
chaser  was  not  attorney  on  the  record. 
Semble^  that  such  a  purchase  by  a 
stranger  to  the  suit  would  have  l>eeD 
valid.     Simpnon  v.  Lanthy  84. 

3.  Contract  by  seamen  with  master, 
for  additional  remuneration  for  com- 
pleting the  voyage  ;  when  good. 

A  vessel,  in  consequence  of  the 
desertion  of  some  of  the  seamen,  wu 
left  short  of  hands  in  harbour,  before 
the  voyage  was  completed.  The  mu- 
ter, to  induce  the  remaining  seamen 
to  perform  the  rest  of  the  voyage, 
promised  to  pay  them  a  sum  of  monejr 
m  addition  to  their  wages.  Thejr 
accordingly  performed  the  rest  of  tJK 
voyage  with  the  diminished  number 
of  hands. 

On  an  action  by  one  of  the  seamen 
against  the  master  for  the  sum  pro- 
mised, the  jury  found  that  he  inide 
the  agreement  without  coercion,  for 
the  best  interests  of  the  owners ;  tbt 
he  could  not  have  obtained  additionil 
hands  at  a  reasonable  price ;  and  thai 
it  was  unreasonable  for  so  large  a  ship 
to  proceed  on  the  completion  of  tbe 
voyage  with  the  diminished  number 
of  hands. 

Held,  that  on  this  finding,  which 
the  Court  understood  to  mean  that  it 
was  unsafe  so  to  proceed,  the  plaintiff 
was  entitled  to  recover,  as  the  seamen 
were  not  bound,  by  their  originil 
contract  of  service,  to  proceed  with 
the  diminished  number  of  hands ;  and 
their  undertaking  to  do  so  was  there- 
fore a  good  consideration  for  the 
master's  promise.  Harti^  v.  P(m- 
sonby^  872. 

4.  Statute  of  Frauds.  Agreement 
relating  to  the  sale  of  interest  in 
land,  not  in  writing:  when  thii 
part  of  the  contract  not  so  reUting 
may  be  severed,  and  sued  up>«, 
503.     Statute  of  Frauds. 

5.  Agreement  by  owner  of  ship,  thit 
she  should  proceed  to  and  load  it 
a  foreign  port :  when  it  is  avoided 
by  the  breaking  out  of  war  between 
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the  two  countries  after  such  agree- 
ment and  before  her  arrival,  763. 
Shifj  I.  4. 

IV.  Qualified  .contracts. 

Oral   evidence   of  custom    in    trade, 
qualifying  written  contract. 

Defendant,  a  broker,  being  employed 
by  S.  to  purchase  oil,  signed  a  note 
as  follows  :  **  Sold  this  day,  for  Messrs. 
r.,"  plaintiff's  broker,  **  to  our  prin- 
cipals, ten  tons  of  linseed  oil,**  &v. ; 
"  quarter  per  cent,  brokerage  to" 
defendant.  This  note  defendant  deli- 
vered to  Messrs.  T,  Defendant  did 
not  disclose  the  name  of  his  principal, 
S^  who  became  insolvent  and  did  not 
accept  the  oil.  Plaintiff  then  sued 
defendant  for  not  accepting  the  oil, 
laying  the  sale  as  by  himself  to  defen- 
dant.   Defendant  denied  the  contract. 

On  the  trial,  plaintiff  proved  a 
custom  in  the  trade  that,  when  a 
broker  purchased  without  disclosing 
the  name  of  his  principal,  he  was 
liable  to  be  looked  to  as  purchaser. 

Held  :  that  evidence  of  the  custom 
was  admissible,  as  not  contradicting 
Uie  written  instrument  but  ex[)laining 
its  terms,  or  adding  a  tacitly  implied 
incident;  and  that  the  action  lay. 
Hum/rey  v.  Dale,  266. 

V.  Rights  and  liabilities  upon  particular 
contracts. 

1.  When  one  of  several  joint  con- 
tractors is  barred  by  his  own  act 
from  claiming  under  the  contract, 
he  cannot  recover  for  a  breach  of  it 
by  joining  the  other  co-contractors, 
234.     Pleadings  I.  1. 

2.  Covenant  to  pay  by  a  promissory 
note,  not  satisfied  by  a  mere  delivery 
of  such  note:  action  for  non-pay- 
ment of  such  note  not  barred  in  six 
years,  903.     Promissory  Note,  I. 

3.  Contract  by  a  party  bond  fide,  but 
in  mistaJLC,  representing  himself  as 
agent.  Alleged  principal  having 
repudiated,  action  lies  against  agent 
for  breach  of  implied  promise  that 
he  bad  authority,  301.  Principal 
(md  Agcnt^  III.  1. 

4.  Contract  between  owner  of  land 


and  mill  owner,  having  a  reservoir 
constructed  by  licence  on  such  land. 
Covenants  running  with  lund  :  ex- 
press and  implicil  covenants. 

By  indenture  between  S.  and  W.^ 
it  was  recited  that  S.  was  seised  and 
|)Osse8J»ed  of  closes  L.  and    M'.,  and 
that  W.  was  proprietor  of  a  mill  fnjiii 
which    was    prtnluccd   a   quantity  of 
refuse :  that  W.  had,  by  <V.V  licence, 
made  a  reservoir  on  L.  for  the  roccji- 
tion  of  the  refuse,  in  order  to  filter  it, 
and  drains  for  conveying  it  away  from 
the  reservoir ;  and  had  agreeil  with  S, 
for  licence  to  convey  the  refuse  ilown 
the  drains  on  to  W, :  and,  in  conside- 
ration of  such  licence,  W.  agreed  to 
give  to  6\  the  "liberties  and  privileges*' 
after  mentioned,  and  to  supply   him 
with  pure  water,  and  indemnify  him 
as  afler  mentioned.     And  it  was  wit- 
nessed   that    S.   in    consideration   of 
being  supplied  with  pure  water,  and 
of  receiving  for  his  own  use  the  refuse 
"  which  may  from  time   to  time  be 
found**  in  the  reservoir  and  drains,  and 
of  the  privilege  of  using  it  for  manur- 
ing his  laud,  and  of  the  covenants  and 
a<rreement^  by   IF.,  covenanted,   for 
himself,  his  heirs,  executors  and  ad- 
ministrat4)rs,  to  licence  W.  to  use  the 
reservoir  and  drains  for  the  pur|K)ses 
aforesaid,  and  that  5.,  his  heirs,  &c., 
would  scour  and  cleanse  the  reservoir 
and  drains  when   necessary ;    W.  to 
indemnify  S.  against  actions  brought 
against  him  for  conveying  away  the 
refuse   (except  in  a  specified  direc- 
tion).    And  TT.,  for  himself,  his  heirs, 
executors   and   administrators,  cove- 
nanted to  supply  5.  with  pure  water, 
suliicient  to  supply  his  cattle  on  cer- 
tain closes,  including  L,  and  W.,  and 
convey  it  to  a  reservoir  made  by  S. 
for  the  punwse :  but  W,  was  not  to 
be  compellable  to  convey  it  further; 
and  that  it  should  be  "lawful**  for  5., 
his  heirs  and  assigns,  to  cleanse  and 
scour  the  reservoir  and  drains  made 
by    W,,    "and   to   take**    the   refuse 
"  away  therefrom,  to  and  for  his  i^nd 
their  own  use  and  benefit.*' 

Admitted :  That  the  covenant  to 
supply  5.  with  pure  water  ran  with 
the  closes  the  cattle  on  which  were  to 
be  supplied  with  water,  and  that  X.*s 
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devisee  of  such  closes  might  maintain 
an  action  against  W.  for  neglecting  to 
supply  the  water. 

Jiut  held,  by  Lord  Campbell  C.  J., 
£rle  and  CrompUm  Js.,  dissentiente 
Coleridge  J.,  that  there  was  no  cove- 
nant, express  or  implied,  compelling 
W.  to  send  the  retuse  to  the  first 
mentioned  reservoir  or  drains.  Sharp 
V.  WaterhotLse^  816. 

5.  Contract  by  a  labourer,  must,  in 
order  to  make  him  an  artificer  within 
the  meaning  of  the  Truck  Act,  bind 
him  to  perform  some  part  of  the 
work  personally,  115.     TVuck  Act. 

6.  Conviction  and  imprisonment  of  a 
workman,  under  stat.  4  O.  4.  c.  34. 
«.  3.,  for  leaving  service  before  time 
of  contract  has  expired,  does  not 
destroy  the  contract,  697.  Master 
and  Servant^  I. 

VI.  Measure  of  damages  for  breach  of 
contract.     See  Damages. 

CONVICTION. 
Summary.    See  Justices^  U. 

CORONJER. 

Not  entitled  to  the  fee  of  20«.  mentioned 
in  stat.  25  O.  2.  c.  29.,  unless  Sessions 
think  inquest  was  properly  held. 

A  coroner  is  not  entitled  to  the  fee 
of  20«.  mentioned  in  stat.  25  O.  2. 
c.  29.,  for  holding  an  inquest,  unless 
in  the  judgment  of  the  Court  of  Quar- 
ter  Sessions  it  was  proper  that  such 
inquest  should  have  been  held ;  and 
the  Court  of  Queen*s  Bench  will  not 
review  the  judgment  of  the  Sessions 
on  this  point. 

And  this  Court  refused  to  grant 
a  mandamus  to  the  Sessions  to  pay 
such  fees. 

But  the  Court  made  absolute  a  rule 
for  a  mandamus  to  pay  the  fee  of  6«. 
Sd,  on  inquests  which  the  Sessions 
had  held  not  to  be  duly  holden,  that 
the  question  might  be  discussed  on 
the  record  whether,  under  stat.  7  TT.  4 
&  I  Vict.  c.  68.,  the  coroner  is  entitled 
as  of  right  to  the  fees  and  disburse- 


COSTS. 

ments  mentioned  in  that  Act.  Regim 
V.  Justices  of  Gloueestershire^  805. 

CORPORATION. 

Removal  of  indictment  against,  by  cer- 
tiorari.  No  recognizance  of  prose- 
cutor, under  stat.  16  &  17  Vui.  c.  30, 
necessary,  453.     Certiorari,  III.  1. 

CORRUPT  PRACTICES  PREVEN- 
TION  ACT. 

(17  &  18  Vict.  c.  102.). 

Sect.  15.  Appointment  of  election  audi- 
tor, how  to  be  made,  when  more  tlum 
a  year  has  elapsed  since  the  la^ 
appointment. 

The  high  sheriff  of  a  county,  in 
August  1854,  appointed  O.  election 
auditor  for  the  county,  under  Tbe 
Corrupt  Practices  Prevention  Act, 
1854  (17  &  18  Vict.  e.  102.  s.  15.).  to 
act  at  any  elections  for  and  durins 
the  year  then  next  ensuine,  and  untu 
another  appointment  should  be  made. 
No  fresh  appointment  was  made  in 
1855.  In  ifarch  1856  the  then  hig^ 
sheriff  appointed  W,  election  auditor 
for  the  current  year. 

On  a  rule  for  a  quo  warranto 
against  O, : 

Held,  that  it  was  not  necessary  that 
the  appointment  for  1855-1856  sboold 
be  made  during  the  month  of  Aupf^'- 
that  W,  was  well  appointed ;  and  that, 
on  his  appointment,  G.  ceased  to  be 
election  auditor:  and  the  rule  was 
made  absolute.  Regina  y.  Griffitki, 
952. 

COSTS. 

I.  Of  case  sent  up  from  County  Court, 
590.    Landlord  and  Tenant^  II. 

II.  On  removal  of  indictment  by  cer- 
tiorari. Recognizance  for  costs  by 
one  of  two  joint  defendants,  to  pay  in 
the  event  of  either  being  convicted^ 
140.     Certiorari,  III.  2. 

III.  On  appeal  to  Quarter  Sessions. 

1.  Dismissal,  by  Quarter  Sessions,  o( 
an  appeal  against  an  informitioo 
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under  the  Excise  Acts.    Costs  can- 
not be  ^{irarded  against  the  Crown. 

An  officer  of  the  excise  having,  on 
behalf  of  Her  Majesty,  sued  before 
two  justices  for  a  penalty  imiwsed  by 
one  of  the  Excise  Acts,  and  the  infor- 
mation being  dismissed,  appealed  on 
behalf  of  Ilcr  Majesty  to  the  Quarter 
Sessions,  where  the  Sessions  made  an 
order,  by  which  his  appeal  was  dis- 
missed with  costs.  This  Court  quashed 
the  order  of  Quarter  Sessions,  on  the 
ground  that  they  had  no  jurisdiction 
to  award  costs  against  the  Crown.  The 
provisions  of  stat.  18  &  19  Vict.  c.  95. 
8S.  1.,  2.  do  not  apply  to  such  a  case. 
Regitia  V.  Beadle  J  492. 

2.  Where  an  order  of  Sessions,  con- 
firming an  order  of  justices,  is 
silent  as  to  costs,  subsequent  Ses- 
sions cannot  give  costs  by  a  fresh 
order. 

On  appeal,  the  Quarter  Sessions 
made  an  order  confirming  an  order  of 
justices  subject  to  a  case.  The  order 
of  Sessions  was  silent  as  to  costs.  The 
appellants  abandoned  the  case;  the 
res|)ondent8  applied  to  a  subsequent 
Sessions,  who  made  an  order,  stating 
that  the  original  order  was  confirmed, 
and  giving  the  respondents  costs. 

Held,  that  the  subsequent  Sessions 
had  no  jurisdiction  to  deal  with  the 
order  made  by  the  prior  Sessions: 
and  a  rule  was  made  absolute  to  bring 
up  the  second  order,  on  certiorari,  to 
be  quashed.  Regina  t.  Justices  of 
Staffordshire,  935. 

III.  On  a  conviction  by  justices. 

For  a  trespass  in  search  of  game,  under 
Stat.  1  &  2  IT.  4.  c.  32.  Bad  for 
adjudicating  that  each  of  the  de- 
fendants should  be  imprisoned  till 
the  costs  of  conveying  all  to  gaol 
had  been  paid,  853.  Jurisdiction, 
XIX. 

ly.  Lien  for,  as  between  attorney  and 
client. 

Set-off  of  one  Judgment  against 
another.  Lien  ror  costs,  where  one 
judgment,  before  signing  and  after 
verdict,  purchased  by  tne  attorney 
from  the  client,  84.  Contract,  III.  2. 


V.  Taxation  of. 

Allowance  to  plaintiff,  on  taxation, 
of  conduct  money  paid  to  a  witness 
on  subpoena,  the  cause  having  been 
settled  and  witness  not  having 
attended,  not  a  defence,  under 
Nunq.  indeb.,  in  an  action  to  re- 
cover it  from  him  by  plaintiff,  1. 
Action,  I.  1. 

VI.  Lien  for,  on  a  judgment,  by  the 
attorney,  84.     Contract,  III.  2. 

COUNTY  COURT. 

I.  Jurisdiction  of,  in  disputes  of  Friendly 
Societies. 

The  rules  of  a  Friendly  Society  had 
not  been  enrolled  previous  to  the 
passing  of  stat.  18  &  19  Vict.  c.  63. 
Subsequently,  a  copy  of  the  rules  was 
deposited  with  the  registrar.  'After 
this  deposit,  but  before  any  certificate 
was  obtained,  application  was  made  to 
the  judge  of  the  county  court  to  settle 
a  dispute  which  had  arisen  before  the 
deposit. 

Held,  that  the  county  court  had  no 
jurisdiction;  and  a  prohibition  was 
awarded.     Smith  v.  Pryse,  339. 

II.  Costs  of  special  case  sent  up  from 
county  court,  590.  Landlord  and 
Tenant,  IL 

III.  Warrant  by  county  court  judge, 
under  Absconding  Debtors  Arrest 
Act ;  high  bailiff  not  liable  to  penalty 
for  acting  for  the  party  applying. 

Under  The  Absconding  Debtors 
Arrest  Act,  1851  (14  &  15  Ktc/.c.52.), 
the  issuing  of  a  warrant  by  a  county 
court  judge  is  not  a  proceeaing  in  the 
county  court.  Therefore,  if  tne  high 
bailiff  of  the  county  court  act  for  tiie 
party  applying  for  the  warrant,  be  is 
not  thereby  liable  to  a  penalty  under 
stat.  9  &  10  Vict.  c.  95.  ss.  29.,  30. 

But,  per  Curiam,  it  is  more  fitting 
that  he  should  not  so  act.  Warden 
V.  Stone,  603. 

IV.  Order  of  discharge  by  Insolvent 
Court,  comprising  a  county  court 
judgment  debt.  Effect  as  to  power 
of  commitment  by  county  court  judge 
for  such  debt. 


1000  CRIMINAL  CONVERSATION. 


DECLARATION. 


Since  stat.  19  &  20  Vict.  c.  108.,  a 
debtor,  discharged  bj  the  Insolvent 
Debtors  Court,  is  not  afterwards  liable 
to  committal  by  a  county  court  judge, 
under  stat.  9  &  10  Vict  c.  95.  m.  98. 
99.,  in  respect  of  any  debt  compre- 
hended in  the  adjudication  of  the 
Insolyent  Debtors  Court.  Copeman 
V.  Rose,  679, 

CRIMINAL  CONVERSATION. 

Action  for.  Effect  of  plea  of  Not 
Guilty,  628.     Pleading,  IL  3. 

CUSTOM. 

I.  Prescriptiye  right  in  inhabitants  of 
township  to  take  water  from  a  well  for 
domestic  purposes,  not  extin^ished 
by  the  indosure  of  the  locus  in  quo 
under  The  General  Inclosure  Act. 

Action  for  breakin^r  a  close.  Plea 
that,  by  custom,  the  inhabitants  of  a 
township  had  a  right  to  take  water  for 
domestic  purposes  from  a  well  in  the 
dose ;  that  plaintiff  choked  it  up,  and 
justifying  tne  acts  complained  of  as 
done  by  inhabitants  of  the  township 
to  clear  out  the  well.     Issue  thereon. 

On  the  trial  it  appeared  that  the 
inhabitants  had,  from  time  immemo- 
rial, taken  the  water  from  the  well. 
About  fifty  years  before  the  action  the 
locus  in  quo  was  inclosed  under  a 
special  inclosure  Act,  incorporating 
tne  general  Inclosure  Act  then  in  force 
(41  O.  3.  c.  109.).  Neither  in  the 
special  Act,  nor  in  the  award  of  the 
Commissioners,  was  any  mention  made 
of  this  well,  or  of  any  access  to  it.  Ver- 
dict for  defendants,  with  leaye  to  move. 

Held,  on  a  rule  to  enter  the  verdict 
for  the  plaintiff,  that  the  right  to  take 
water  from  the  well  was  not  extin- 
guished by  the  inclosure;  and  that, 
whether  the  ancient  right  of  access  to 
the  well  for  that  purpose  was  or  was 
not  extinguished  (and  semble  it  was 
not  extinguished),  the  inhabitants 
inight  in  otner  modes  legally  cret  access 
to  the  well,  so  that  tne  finy  years 
enjoyment  de  facto  since  the  inclosure 
might  have  a  legal  origin;  and  the 
yerdict  for  defendants  stood.  Race 
y.  Ward,  384. 

II.  Oral  evidence  of  custom  in  trade, 
qualifying  written  contract,  266.  Can- 
tract,  IV. 


See  Excise, 


Measure  of. 


CUSTOMS, 


DAMAGES. 


I.  Proceedings  in  Chancery  for  specifi 
performance,  dismissed  on  the  groun< 
that  the  alleged  agent  by  whom  th< 
contract  was  made  had  in  mistake 
bon&  fide,  represented  himself  a 
having  authority.  Measure  of  da 
mages  in  action  against  agent,  fo; 
breach  of  promise  that  he  had  sue! 
authority,  301.     Principal  and  Ageni 

in.  1. 

II.  Action  for  breach  of  implied  war 
ranty  that  defendant  had  authority  t< 
purcmase  a  ship  on  behalf  of  anothei 
party.  Resale  of  ship:  measure  o 
damages. 

Action  for  a  breach  of  implied  war- 
ranty  that  the  defendant,  purchasim 
a  ship  in  the  name  of  R,  from  plaintin 
had  authority  to  make  the  contract 
for  R.  It  appeared  at  the  trial  that 
R,  having  refused  to  adopt  defend- 
ant's contract,  plaintiff  resold  the  8hi| 
at  a  less  price  tnan  the  contract  price 
The  resale  was  taken  to  be  reasonably 
made  for  the  best  price  that  could  b< 
obtained  :  and  it  was  taken  that  R 
was  perfectly  solvent.  A  verdict  foi 
the  plaintiff  being  taken  for  the  dif 
ference  between  the  contract  price 
and  that  obtained  on  the  resale  : 

Held,  that  the  damages  were  pro^ 
perly  assessed.  Simons  y.  Patchett 
568. 

DEBTOR. 

Insolvent.  See  Bankrupt  and  Insoi- 
vent, 

DECLARATION. 

On  oath,  of  a  deceased  relative,  before 
a  master  in  Chancery,  as  to  who  was 
heir  at  law,  admissible,  as  being  ant€ 
litem  motam,  in  a  subsequent  action 
on  the  question  of  heirship,  509.  ^rt. 
dence,  I.  1. 


DECLARATION. 


ELECT!ON. 
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DECLARATION. 
In  Pleading.     See  Pleadings  I 

DEDICATION. 
See  Highway f  I. 

DEMURRAGE. 
See  Ship,  L  4 :  II.  5. 


DEVISE. 


See  ma. 


DILAPIDATION. 

What  structures,  erected  by  an  incum- 
bent upon  the  glebe,  may  be  removed 
bj  him  or  his  executors,  237.  In- 
ctttnbent^  I. 

DIOCESE. 

When,  under  Church  Discipline  Act, 
the  Archbishop  of  the  province  sits 
for  the  bishop  of  the  diocese,  the 
Court  is  in  the  nature  of  a  diocesan 
court,  and  an  appeal  lies  to  the  Court 
of  Appeal  of  the  province,  315. 
Church  Discipline  Act, 

DISTRESS. 

I.  By  landlord,  for  rent.  See  Landlord 
ana  Tenant. 

IL  Under  a  warrant  of  justices,  for 
poor  law  expences.  Jurisdiction  of 
justices,  144.     Poor^  IIL  2,  3. 

EASEMENT. 

I.  Prescriptive  right  of  inhabitants  of  a 
township  to  take  water  from  a  well  for 
domestic  purposes,  not  extinguished 
by  the  inclosure  of  the  locus  in  quo 
under  The  General  Inclosure  Act,  384. 
Cttitamy  I. 

II.  C'ovenants  with  owner  of  land,  by 
mill-owner  having  a  reservoir  con- 
structed, by  licence,  on  such  land,  for 
the  supply  of  water  to,  and  use  of 
the  refuse  in  the  reservoir  by,  such 
landowner.     Covenant  as  to  supply 


of  water   runs   with   the   land,   816. 
Contract,  V.  4. 

III.  Mine :  qualified  right  of  owner  of 
surface  to  support  as  against  owner  of 
mine,  625.     Mine. 

IV.  Action  for  obstructing  watercourse. 
Plea,  justifying  under  twenty  years 
right  of  user.     Proper  form  of  plea. 

Count  by  the  owner  of  a  mill  on  the 
river  C,  which  mill  of  right  ought  to 
be  supplied  with  a  flow  of  water  from 
a  niiU  pool  on  the  C,  against  the 
owner  of  woriws  higher  up  the  stream, 
for  placing  cinders,  &c.  at  his  works, 
so  as  to  fall  into  the  stream  of  the  C, 
whence  they  were  carried  down  into 
plaintifi*'s  mill  pool  and  filled  it  up,  to 
the  obstruction  of  his  right  to  water. 

Plea :  that  the  occupiers  of  de- 
fendant's works  had,  for  more  than 
twenty  years,  of  right  placed  cinders 
&c.,  the  refuse  of  their  works,  on  the 
banks  of  the  stream  and  in  its  channel ; 
and  that  the  cinders  &c.  complained 
of  were  such  refuse,  so  placed.  The 
issue  on  this  plea  having  been  found 
for  the  defendant : 

Held,  that  the  plea  was  bad,  non 
obstante  veredicto,  as  not  shewing 
that  defendant  had,  during  twenty 
^ears,  of  right  caused  the  refuse  to  go 
mto  the  plaintiff's  pond;  as,  till  the 
occupiers  of  the  mill  sustained  some 
damage  from  the  defendant's  user,  no 
right  as  against  them  began  to  be 
acquired.  Murgatroyd  v.  Robinson. 
391. 


ELECTION. 
I.  Parliamentary. 

1.  Appointment  of  election  auditor, 
under  Corrupt  Practices  Prevention 
Act ;  how  to  be  made,  when  more 
than  a  year  has  elapsed  since  the 
last  appointment^  952.  Corrupt 
Practices  Prevention  Act. 

2.  Copying,  printing,  &c.,  of  lists  of 
parliamentary  voters  in  a  borough, 
by  town   clerk,   under  stat.  6  &  1 
Vict  c.  18.   To  what  extent  he  may 
be  reimbursed,  799.    Borough,  III. 
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ESTATES. 


EVIDENCE. 


II.  Monicipd. 

Berision  of  bargess  lidts,  bj  major  ; 
and   ateagorg,   onder   stat.  5  &  6  ( 
IF.  4.  c.  76.     MawUimis  lies  com-  ; 
maotling  tbem  to  rerUe,  910.     Mu- 
micipal  Corporatitym  Ktfurm  Act^  L 

III.  PmrochUL 

I.  JarisdJction  of  inspectors  of  Totes, 
mi  mn  election  of  yestrjinen  amler 
Metropolis  Local  Hanageokent  Act. 

At  a  Testrr  election,  holden  umler 
the  proTisioiis  of  sui.  18  Ik  19  Vict, 
e.  1^.,  R^  a  person  not  duly  qualified. 
had  more  rotes  for  the  office  of  tcs- 
trrman  than  a  person  dulj  qualified 
The  inspectors  oX  rotes  returned  in 
their  list  the  latter.  This  Court  re- 
fused  a  rule  Nisi  for  a  mandamus  to 
the  inspectors  to  retom  the  name  of 
A.    RegmBL  t.  St.  Plncras,  954, 


admisBible  in  a  siibsei|iient  action 
upon  the  <piesUoo  of  heirship. 


2.  Election  of  Tcstirmen  and  auditors  , 
under   lletropolis   Local   Mam^-  \ 
ment  Act.     Action  against  church- 
warden for  refusing  to  allow  TOte. 

An  action  does  not  lie  against  a 
churchwarden  pn»iding  (under  stat. 
is  &  19  VkL  c.  120.)  at  the  election  of 
Testrjmen  and  auditors,  for  refusing 
the  TOte  of  a  partj  entitled  to  Tote  for 
Yestrrmen  auii  auditors,  or  for  refus- 
ing to  allow  as  a  candidiite  a  partT 
entitled  to  bo  candidate,  unless  malice 
be  allegetl  and  proTcd.  Tozer  t. 
Child,  377. 

ESTATES. 
Limitation  of.     Sec  WiU. 

ESTATE  TAIL. 
See  WiU,  U.  1. 

EVIDENCE. 

FixsT  :  Admissibilit  J  of. 

I.  Documentary  CTidence. 

1.  Deposition  on  oath  of  a  deceased 
relative  before  a  Master  in  Chan- 
cery, as  to  who  was  heir  at  law, 


In  1806  it  was  referred  to  the 
blaster  in  Chancenr  to  report  who 
was  the  proper  person  to  be  com- 
mittee of  G^  a  lunatic,  and  to  certify 
who  was  her  next  of  kin  and  heir  at 
law,  to  whom  it  wss  directed  that 
notice  was  to  be  giren.  S,^  maternal 
gnndmother  of  <^.,  the  lunatic,  made 
a  depoidtion  before  the  Master,  in 
which  she  stated  the  connections  of 
the  family.  In  1854  G.  died.  In  in 
ejectment  in  which  the  question  was 
who  was  heir  at  law  ex  parte  patema 
of  G.,  the  deposition  of  &,  at  that  time 
deceased,  was  tendered  in  evidence  a« 
a  declaration  of  a  deceased  relative 
on  a  matter  of  ped^ree.  No  evidetice 
was  given  either  way  as  to  whether, 
in  l£)6,  there  was  any  real  dispute 
as  to  who  was  the  heir  of  G.  The 
evidence  was  objected  to  as  being 
post  litem  motam^  but  received.  On 
a  rule  for  a  new  trial. 

Held:  that  the  evidence  was  pro- 
perly received ;  the  inquiry  as  to  who 
was  heir  at  law  before  the  Master 
not  being  in  itself  a  controversy  or  lis 
pendens  within  the  rule,  and  it  being 
no  objection  that  the  dcdaration  was 
upon  oath.     Gee  v.  Wordy  509. 

II.  Oral    evidence    qualifying    writteo 
contract. 

Action  against  broker  for  not  accepting 
goods.  Evidence  admissible  of  cus- 
tom in  trade  that  where  broker  diij 
not  disclose  the  name  of  his  principal, 
broker  might  be  treated  as  purcha^. 
266.     Cantracty  IV. 

Sbcokdlt  :  Evidence  necessary  to  sup- 
port particular  issues. 

in.  Action  for  debauching  plaintiff^ 
wife.  Effect  of  plea  of  not  guilty 
628.     Pleading,  II.  3. 

IV.  Action  agamst  churdiwarden,  foi 
refusing  a  vote  at  an  election  of  tcs 
trymen  and  auditors  under  Metro 
polis  Local  Management  Act.  Ne 
ces^ary  to  all^e  and  prove  malice 
377.     EUctiam^lll.  2. 


EXCISK 
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Tuirdlt:  What  is  evidence  in  particular 
actions. 

V.  The  registered  memorial  of  a  joint 
stock  bank,  primd  fncie  evidence  that 
the  persons  whose  names  are  entered 
are  shareholders,  356.  Company^  II.  3. 

VI.  Payment  by  a  parish  of  expences  of 
maintenance  of  a  pauper,  how  far 
evidence  of  settlement,  2 1 .  PooVy  III. 
l.i. 

VII.  Evidence  of  dedication  of  a  turn- 
pike road,  so  as  to  make  it  compul- 
sorily  repairable  by  parish,  399.  High- 
way^ I. 

VIII.  Attornment  and  payment  of  rent 
by  a  tenant  to  a  receiver  in  Chancery. 
Sale  of  term  by  receiver:  evidence  as 
to  relation  of  landlord  and  tenant 
between  such  purchaser  and  tenant, 
590.     Landlord  and  Tenant,  II. 

IX.  Evidence  of  general  authority  to 
agent  to  order  goods,  so  as  to  give 
vendor  the  right  of  action  against  such 
a^ent,  in  the  absence  of  notice  that 
his  authority  had  terminated,  879. 
Principcd  ana  Agents  IV. 

X.  Defendant  beginning,  plaintiff,  after 
leave  reserved  to  move  for  a  verdict 
on  the  ground  of  there  being  no  evi- 
dence lor  defendant,  calls  evidence 
which  proves  defendant's  case.  Plain- 
tiff cannot  aflerwards  move,  4G3. 
Action^  III.  2. 

EXCISE. 

I.  "  Sweets "  and  "  made  wines "  no 
longer  exciseable  liquors  within  the 
meaning  of  stat.  9  G.  4.  c.  61.  «.  18. 

By  Stat.  9  O,  4.  c.  61.  «.  18.  a 
penalty  is  imposed  on  every  person 
who  shall,  without  a  licence,  sell  any 
exciseable  liquor  by  retail  to  be  drunk 
on  the  premises;  and  by  sect.  37 
^exciseable  liquor"  is  to  include 
sweets  or  wine,  which  now  are  or 
hereafter  may  be  charged  with  duty 
either  by  customs  or  excise. 

By  Stat.  4  &  5  TT.  4.  c.  77.  s.  9.  the 
excise  duty  on  sweets  or  made  wines 
is  repealed ;  but,  by  sect.  10,  the 
duty  on  licences  to  be  taken  out  by 


retailers  thereof  is  continued,  and  all 
such  licences  shall  still  be  taken  out. 

Held  that  a  person  who,  since  the 
Stat.  4  &  5  IT.  4.  c.  77.,  sold  sweets 
or  made  wines  by  retail  &c.  without  a 
li«  ence  could  not  be  convicted  under 
sect.  18  of  Stat.  9  O.  4.  c.  61.,  sweets 
and  made  wines  being  no  longer 
exciseable  liquors  within  the  meanmg 
of  that  Act.  Dissentiente  Erie  J. 
Regina  v.  Lancashire^  839. 

II.  Information  under  Excise  Acts  dis- 
missed, and  appeal  against  such  dis- 
missal.  Sessions  cannot,  on  discus- 
sing such  appeal,  award  costs  against 
Crown,  492.     Costs,  III.  1. 

III.  Summary  conviction  under  stat. 
4  &  5  W.A.c.  85.  ss,  2.,  8.,  not  within 
the  exception  in  stat.  11  &  12  Vict, 
c.  43.  *.  17.,  as  to  proceedings  within 
the  Excise  Acts. 

By  stat.  4  &  5  IF.  4.  c.  85.  s.  2. 
every  person  applying  for  a  licence  to 
sell  beer  or  cider  by  retail  to  be  drunk 
on  the  premises  must  annually  deposit 
with  the  excise  a  certificate  of  good 
character,  signed  by  six  householders. 
By  sect.  8  a  penalty  is  imposed  upon 
summary  conviction  on  any  person 
who  shall  in  such  certificate  certify 
any  matter  as  true,  knowing  the  same 
to  be  false.  Other  sections  of  the 
statute  impose  a  duty  on  excise  li- 
cences for  selling  beer  &c.,  and  relate 
to  the  revenue  of  excise.  By  stat. 
11  &  12  Vict.  c.  43.  s,  17.  summary 
convictions  may  be  drawn  up  in  a 
short  form  given  in  the  schedule.  But, 
by  sect.  35,  "  nothing  in  the  Act  shall 
extend  to  any  proceedings  under  or 
by  virtue  of  any  of  the  statutes  re- 
lating to  Her  Majesty's  revenue  of 
excise." 

Upon  a  rule  to  quash  a  conviction 
under  sect.  8  of  stat.  4  &  5  W,4.  c.85. 
for  an  offence  against  sect.  2,  which 
was  drawn  up  in  the  form  given  in  the 
schedule  as  authorized  by  sect.  17  of 
stat.  11  &  12  Vict,  c,  43.: 

Held,  that  the  conviction,  which 
was  for  an  offence  against  a  police  re- 
gulation in  sect.  2,  was  sufiicient, 
although  there  were  in  the  statute 
other  sections  relating  to  the  revenue 
of  excise.    The  word  ** statutes*'  in 
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EXECUTION. 


HIGHWAY. 


sect.  3^  is  to  be  read  as  if  it  were 
"enactments."  Regina  v.  Bakewell, 
848. 

EXECUTION. 
See  Judgment. 

EXECUTORS  AND   ADMINIS- 
TRATORS. 

I.  What  structures,  erected  by  an  in- 
cnmbent  on  the  glebe,  his  executors 
ma  J  remove,  237.     Incumheni^  I. 

II.  Bon&  fide  payment  and  delivery  to 
a  feme  covert,  appointed  coexecutrix, 
but  whose  husband  never  assented  to 
her  acting,  and  to  whom  probate  has 
in  consequence  been  refused:  when 
good,  as  a  defence  to  action  bj  co- 
executor. 

Payment,  by  a  debtor  of  a  testator, 
and  delivery  of  chattels  bailed  by  the 
testator,  by  the  bailee,  to  a  feme  covert 
who  is  appointed  executrix,  are  valid 
as  against  the  coexecutor,  though  the 
husband  of  the  executrix  never  as- 
sented to  his  wife  acting  as  executrix, 
and,  subsequently  to  the  payment^ 
refused  to  allow  her  to  net,  and  al- 
though on  that  ground  probate  was 
refused  to  her;  if  the  payment  and 
delivery  were  made  bona  fide  at  the 
request  of  the  executrix  as  such, 
without  knowledge  of  the  dissent  of 
the  husband,  though  with  knowledge 
that  she  was  a  feme  covert.  Pember- 
ton  V.  Chapman,  210. 

III.  Action  by  administrator,  original 
action  by  intestate  having  abated 
under  the  Statute  of  Limitations. 
Within  what  time  he  may  sue,  283. 
Statute  of  Liinitations,  n . 


FEES. 


I.  To  coroner. 


Fee  of  20«.  for  holding  an  inquest, 
under  stat.  25  O.2.  c.  29 :  coroner 
not  entitled  unless  Sessions  think 
inquest  properly  held,  805.  Coroner. 

II.  Ti»  clerk  of  justices.  When  he  is 
liable  to  j)enalty  for  receiving  too 
much :  revision  of  fees  by  Sessions, 
26.     iSfMto'ur,  VII. 


FEME  SOLE.— FEME  COVERT. 
Sec  Husband  and  Wife. 

FRAUD. 

Judgment  against  joint  stock  bank ; 
execution  against  a  shareholder,  under 
Stat.  7&8  Vict.  c.  113.  *.  10.  No 
defence,  that  he  was  induced  to  be- 
et »me  a  shareholder  by  the  fraud  of 
the  bank,  356.     Company y  II.  3. 

See  also  Contract. 

GAME  LAWS. 
See  Justices,  II.  1,  2. 

GENERAL  AVERAGE. 
See  Insurance^  II. 


GUARDIAN. 


See  Infant. 


HABEAS  CORPUS. 

To  restore  a  child  between  seven  and 
fourteen  to  the  custody  of  its  legal 
guardian  for  nurture,  186.     InJanL 

HIGH  BAILIFF. 
See  County  Court,  III. 

HIGHWAY. 

I  Compulsory  repair  by  parish.  Evi- 
dence of  dedication. 

On  appeal  against  a  (xinviction  for 
obstruct mg  a  highway,  the  Sessions 
confirmed  the  conviction,  subject  to 
a  case ;  and  it  was  brought  before  this 
Court  by  certiorari. 

iieid,  that  this  C(»urt  could  not 
take  notice  of  any  objections  to  the 
conviction  not  stated  in  the  case. 

The  case  shewed  that  the  road  iu 
question  was  made  by  turnpike  lru:s* 
tees,  under  a  t«mj)orary  Turnpike 
Act,  which  expired  in  1848;  but  the 
whole  line  of  turnpike  road  authorized 
by  the  Act  was  never  completed. 
That  the  road  as  made  had  been  u>ed 
by  the  public,  and  had  been  repaired 
by  the  parish,  both  before  and  since 
the  expiration  of  the  Act:  and  the 
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question  for  the  Court  was,  if  there 
was  any  evidence  that  it  was  a  high- 
way compulsorily  repairable  by  the 
parish. 

Held  :  that  there  was  evidence  of  a 
dedication,  and  of  an  adoption  by  the 
public,  and  that,  though  the  fact  that 
the  road  was  originally  made  under 
the  Turnpike  Act  might  explain  away 
such  evidence  in  fact,  it  did  not  con- 
clusively in  law  rebut  it. 

Held,  also,  that  the  General  High- 
way Act  (5  &  6  W.  4,  c.  50.),  sect.  23, 
did  not  apply  to  a  road  made  by  turn- 
pike trustees ;  and  that,  consequently, 
the  absence  of  a  certificate  by  two 
justices,  &c.,  as  required  by  that  sec- 
tion, did  not  prevent  the  road  becom  • 
ing  compulsorily  repairable  by  the 
parish,  on  a  dedication  by  the  owners 
of  the  soil  in  1848.  Begina  v.  Thomas^ 
399. 

II.  Exemption  from  turnpike  tolls  under 
Stat.  3  G.  4.  c.  126.  9.  32. 

A  parish  road  crossed  a  turnpike 
road  from  P.  to  W.^  at  a  place  where 
there  was  a  toll  bar,  and  then  met 
another  turnpike  road  from  P.  to  C- 
under  the  same  trust  as  the  first,  but 
not  being  the  same  road.  A  carriage, 
passing  along  the  parish  road,  crossed 
the  turnpike  road  from  P.  to  W,  at 
the  turnpike,  and  then,  without  pro- 
ceeding farther  on  that  turnpike  road, 
followed  the  parish  road,  and  then 
went  more  than  one  hundred  yards  on 
the  road  from  P.  to  C, 

Held,  that  it  was  exempted  from 
toll  by  Stat.  3  G,  4.  c.  126.  s.  32.,  not 
having  passed  over  one  hundred  yards 
on  the  same  turnpike  road,  though  it 
had  passed  more  than  that  distance 
on  one  in  the  same  trust.  Oenrard  y. 
Parker,  498. 

III.  General    Highway   Act.      (5  &  6 
W,  4.  c.  50.). 

1 .  Does  not  apply  to  a  road  made  by 
turnpike  trustees,  399.     Supra,  I. 

2.  Arrears  of  rate  under  the  Act,  to 
whom  payable,  after  the  passing  of 
the  Metropolis  Local  Management 
Act,  5.  Metropolis  Local  Manage- 
ment Act,  II. 


HUSBAND  AND  WIFE. 

I.  Payment  and  delivery  toco-executrix, 
a  feme  covert,  whose  husband  has  not 
assented  to  her  acting,  and  to  whom 
probate  has  in  conseauence  been  re- 
fused :  when  a  good  defence  to  action 
by  co-executor,  210.  Executors  and 
Administrators,  II. 

II.  Judgment  against  husband  and  wife, 
and  execution  against  wife,  for  debt 
of  wife  dum  sola.  Discretion  of  Court 
as  to  discharging  her  from  custody. 

Where  judgment  is  obtained  against 
a  husband  and  wife  for  the  debt  of  the 
wife  dum  sola,  and  the  wife  is  taken 
in  execution,  the  Court,  in  its  discre  • 
tion,  will  discharge  the  wife  from 
cu.stody,  unless  it  is  shewn  that  she 
has  separate  pro^rty  which  may  be 
applied  to  the  satisfaction  of  the  debt. 

Although  the  husband  has  not  been 
and  cannot  be  taken,  he  having  ob- 
tained final  protection  from  the  Court 
of  Insolvent  Debtors. 

It  is  not  suflicient,  in  order  to  pre- 
vent his  exercise  of  the  discretion  of 
the  Court,  that  the  wife*s  property 
was,  before  her  marriaj^e,  assigned  to 
trustees  for  her  creditors,  and  the 
trustees  had  power,  if  they  thought 
fit,  to  make  her  an  allowance,  and 
were  to  make  over  to  her  any  surplus 
which  might  remain  after  the  creditors 
should  be  satisfied.  Ipens  v.  Butler, 
159. 

INCLOSURE. 

General  Inclosure  Act  (49  0, 3.  c  109.), 
ss.\0.  11.  14.,  does  not  extinguish 
a  prescriptive  right  in  inhabitants 
of  a  township  to  draw  water  for 
domestic  purposes  from  a  well  situate 
in  the  land  afterwards  enclosed,  384. 
Custom,  I. 

INCUMBENT. 

I.  What  structures,  erected  by  an  in- 
cumbent on  the  glebe,  may  be  re- 
moved by  him  or  his  executors. 

A  rector  erected  in  the  garden  of 
the  rectory,  apart  from  the  rectory 
house,  hothouses  about  70  feet  long 
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and  between  10  and  20  feet  high. 
They  consisted  of  a  frame  and  glass 
work,  resting  on  brick  walb  about 
2  feet  high,  and  embedded  in  mortar 
on  these  walls. 

Held  that  he,  or  his  executors  in  a 
reasonable  time  after  his  death,  were 
entitled  to  remoTe  them,  without 
incurring  any  liability  as  for  either 
dilapidations  or  waste.  Martin  y. 
Roe,  237. 

II.  Judgment  against  an  incumbent, 
with  suspension  of  execution,  before 
his  insolyencj:  subsequent  yesting 
order  bj  Insolrent  Court.  Seques- 
tration on  petition  of  assignee,  when 
entitled  to  priority,  542.  Bankrupt 
and  Insolvent,  III.  2. 

INDICTMENT. 

Remoyal  of,  by  certiorari.  Certiorari, 
UL 

INFANT. 

Right  of  custody  of  child  between  seyen 
and  fourteen,  in  the  legal  guardian  for 
nurture;  when  not  aficcted  by  the 
wishes  of  the  ward. 

An  infant  of  the  age  of  ten  years 
being  brought  up  from  a  school,  on 
habeas  corpus,  at  the  instance  of  the 
mother,  who  was  ^ardian  for  nurture, 
the  father  being  dead,  and  there  bein^ 
no  testamentary  guardian,  although 
it  was  deposed  that  the  child  was  of 
intelligence  and  wished  on  religious 
grounds  to  remain  in  the  school,  this 
Court  refused  to  examine  the  child 
and  ascertain  its  intelligence,  holding 
that  a  guardian  for  nurture  has  a  legal 
right  to  the  custody  of  the  ward,  irre- 
spective of  the  wishes  of  the  ward, 
unless  it  be  shewn  that  the  custody  is 
sought  for  improper  objects,  or  that 
the  application  is  not  Don&  fide,  or 
that  the  guardian  making  the  applica- 
tion is  grossly  immoral.  And,  in  this 
case,  no  more  appearing  than  that  the 
father  had  been  a  Protestant,  and  that 
the  mother  was  a  Catholic,  and  in- 
tended to  educate  the  child  in  her 
own  persuasion,  the  Court  ordered  the 
child  to  be  ^iven  to  its  mother.  liC' 
f(ina  y.  Clarke,  186. 


INFORMATION. 

Dismissal,  by  Sessions,  of  appeal  against 
an  information  under  the  Excise  Acts. 
Costs  cannot  be  awarded  against  the 
Crown,  492.     CotU,  III. 


INFRINGEMENT. 
Of  patent.    See  Patent. 


INQUEST. 


See  Coroner, 


INSOLVENT  COURT.— INSOL- 
VENT  DEBTOR. 

See  Bankmpt  and  Intolvent, 


INSPECTORS  OF  VOTES. 

Under  Metropolis  Local  Management 
Act.    See  Election,  III. 

INSURANCE  (MARINE). 
L  Construction  of  policy. 

1.  Insurance  against  collision. 

A  ship, the  il/.,was  insured,  "includ- 
ing the  risk  of  running  down  or  doing 
damage  to  any  other  vessel,  the  sanie 
as  the  Indemnity  Company's  policy^ 
valued  at  3000/.  The  Indemnity  Com- 
pany's running  down  clause  is,  that, 
if  the  ship,  by  negligence,  shall  run 
down  any  other  vessel,  "  and  the  as- 
sured shall  thereby  become  liable  to 
pay,  and  shall  pay,  any  sura  not  ex- 
ceeding the  value  of  the  ship  or  vesscP 
(assured)  "  and  her  freight.,  by  or  in 
pursuance  of  the  judn^ment  of  any 
Court  of  law  or  equity, '  the  insurers 
shall  pay  "  such  proportion  of  three 
fourths  of  the  sum  so  paid  as  afore- 
said as  the  sum"  "  hereby  assured  shall 
bear  to  the  value  of  the  said  ship 
or  vessel  hereby  assured  and  her 
freight." 

'fhe  M,,  through  necligcnce,  ran 
down  another  vessel.  ITie  M,  was 
sold  under  a  decree  of  the  Court  of 
Admiralty,  and  the  proceeds  oaidover 
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for  satisfying  the  damage.  On  a  de- 
murrer, upon  pleadings  in  which  it 
was  admitted  that  the  insured  lost  his 
ship,  which  was  of  the  value  of  3000/. 
and  upwards,  it  being  sold  against  his 
will,  but  that  the  proceeds  which  were 
paid  over  were  only  2110/. : 

Held,  that  the  underwriters  were 
bound  to  make  good  three  fourths  of 
the  proceeds  actuallv  paid,  viz.,  2110/., 
and  not  three  fourths  of  the  value  of 
the  ship.     Thompson  v.  Reynolds^  172. 

2.  Time  policy  on  cargo.    When  only 
maritime  risks  protected. 

A  time  policy  was  made  on  the  O,  B, 
^*on  15,000/.  on  cargo  valued  at  15,000/. 
with  liberty  to  increase  the  value  on 
the  homeward  voyage."  The  body  of 
the  policy  was  in  the  ordinary  printed 
form,  expressing  the  risk  on  the  goods 
to  be  from  the  loading  thereof  aboard 
the  ship,  including  risk  of  crafl,  and 
to  endure  uijtil  dischar^d  and  safely 
landed.  On  the  margm  was  a  me- 
morandum, **with  liberty  to  load, 
reload,  exchange,  sell  or  barter,  all  or 
either,  goods  or  property  on  the  coast 
of  Africa  and  African  islands,  and  with 
any  vessels,  boats,  factories,  canoes ; 
and  to  transfer  interest  from  the 
vessel  to  any  other  vessel,  or  from  any 
other  vessels  to  this  vessel,  in  port  and 
at  sea,  and  in  any  ports  or  places  she 
may  call  at  or  proceed,  without  being 
deemed  a  deviation." 

The  O.  B,  sailed  to  Africa  with  a 
cargo,  part  of  which  was  landed  in  a 
factory  for  the  purposes  of  barter,  and 
was  lying  at  anchor  loading  from  the 
factory  native  produce,  when  the 
factory  with  its  contents  were  de- 
stroyed by  fire. 

Held :  that  the  policy  embraced 
only  maritime  risks,  and  did  not  pro- 
tect either  the  goods  which  had  been 
part  of  the  car^o  of  the  G.  B,,  but  had 
oeen  landed  in  the  factory,  nor  the 
produce  intended  to  be  her  cargo,  but 
still  on  shore ;  whether  that  produce 
had  been  obtained  by  barter  of  the 
G.  -B.'s  cargo  or  otherwise.  Harrison 
Y.  Elhs,  465. 

II.  General  average. 

Policy  on  chartered  freight.  Expences 
of  getting  ship  off  shore,  after  cargo 


rescued,  chargeable  on  ship,  freight 
and  cargo. 

A  case  without  pleadings,  between 
the  insured  and  the  underwriters  on  a 
policy  on  chartered  freight,  was  stated, 
on  wnich  the  following  facts  appeared. 

The  ship  was  chartered  to  proceed 
from  Liverpool  to  a  foreign  port  and 
there  load  a  return  cargo,  for  freight 
payable  on  delivery  of  the  home  cargo. 
ohe  took  on  board  an  outward  cargo 
and  sailed.  She  was  driven  on  a  bank 
by  a  storm  near  Liverpool;  and  the 
cargo  was  rescued  from  her,  and 
carried  to  Liverpool,  and  there  ware- 
housed; the  ship  still  remaining 
ashore  in  a  situation  of  peril.  Some 
days  afterwards  the  ship  was  got  off 
and  taken  to  Liverpool,  where  she  was 
repaired,  and  again  took  the  cargo  on 
board  and  proceeded  on  her  voyage. 

It  was  agreed  between  the  parties 
in  the  case  that  the  freight  was  to  be 
taken  as  liable  to  contribute  to  ffeneral 
average;  and  the  Question  for  the 
Court  was,  only,  whether  the  expences, 
incurred  after  the  ffoods  were  in  Li- 
verpool, in  getting  the  ship  off,  with- 
out which  she  could  not  have  pro- 
ceeded on  her  voyage  or  earned 
the  chartered  freight,  were  general 
average  to  which  ship,  freight  and 
cargo  were  to  contribute;  or  were 
chargeable  to  ship  alone;  or  were 
chargeable  on  any  other  principle. 

Held :  that,  as  the  ship  and  freight 
were  both  in  peril  and  both  saved,  the 
freight  must  contribute  as  well  as  the 
ship,  supposing  the  cargo  not  to  con- 
tribute. 

But  the  Court  drew  the  inference 
of  fact  that  the  whole  saving  of  the 
cargo  and  ship  was  one  continued 
transaction  :  and,  on  that  hypothesis, 

Held :  that  the  expences  were  ge- 
neral average  to  which  ship,  freight 
and  cargo  must  contribute.  Moran 
V.  Jones,  523. 

INTERPLEADER  ACT. 
(1  &  2  W.  4.  c.  58.). 

Action  a^inst  depositee  of  title  deeds 
(as  security  for  a  loan)  by  the  party 
intrusted  under  the  deeds,  and  con- 


temporaneoni  denund  bj  the  heir  of 
the  bailor,  having  paid  off  the  loan. 
Interpleader  proceedings,  333.    Baii- 


II.  Interpleader  iuue  between  two  cre- 
ditor*, claiming  under  separate  bilb 
of  tale  by  the  same  putj,  one  not 
being  dulj  filed.    Subitance  of  inne. 

A  bill  of  sale  of  gooda  waa  boni 
fide  made  bj  J.  H.  to  P.  H.  hj  way 
of  aecnrity,  and  wat  filed,  bat  with  an 
affidarit  which  turned  out  to  be  de- 
fective. Aiubsequentbill  ofsaleofthe 
lame  goods,  subject  to  that  to  F.  H^ 
was  bonft  made  by  J.  H.  to  E,  by  wav 
of  security,  and  was  properly  filed.  A 
creditor  of  J.  H.  suing  oat  eiecation 
against  him  required  the  sheriff  to 
seixe  the  goods  as  those  of  J.  B.  Two 
inteipleaikr  issues  were  directed,  in 
which  F.  H.  and  E.  respectively  were 
plaiaUBs,  and  the  creditor  defendant; 
m  each  of  which  the  issue  was  whether 
the  eoods  were  the  goods  of  the 
plaintiff. 

In  F.  H.'t  issue  defendant  had  a 
Terdict,  on  the  ground  thdt  the  bill  of 
sale  to  F.  B.  was  void  as  against  de- 
fendant, a  creditor,  because  not  duly 
filed.  In  E.'i  issue  it  was  ui^ed  that, 
tbou^  void  sgainst  defeniUnt,  F.  H.'n 
bill  of  sale  was  valid  as  against  E., 
and  that  therefore  the  goods  were  not 
the  goods  of  E.,  and  the  defendant 
was  entitled  to  the  verdict  on  that 

Held,  that  the  substBuce  of  the  inue 
was  to  inform  the  Court  whether  the 
goods  were  seiiable  by  the  sheriff  as 
against  E. ;  that  they  were  not  so 
seizable,  and  that  therefore  the  plain- 
tiff was  entitled  to  the  verdict.  Ed- 
tcardi  V.  Enfluh,  364. 


JUDGMENT. 

FiBST :  Against  public  companies. 

I.  Against  a  joint  stock  bank,  and  exe- 
cution against  a  shareholder,  under 
sut.  7  &  8  Vict.  c.  113.  ».  to.  No 
defence,  that  he  was  induced  to  become 
a  shareholder  by  fraud  of  the  bank, 
Ac  356.     Cmnpai^,  II.  3. 


JURISDICTION. 

H.  Against  official  manager  of  an  Iritk 
Ba^.  The  provisions  of  stat.  6  O. 
4.  e.  42. 1. 12.,  as  to  judgmenla  against 
public  officers,  applicable,  nniler  stat. 
II  &  12  Viet.  e.  45.,  to  jadgmenb 
against  official  managers,  960.  Com' 
pmn,  n.3. 

Sbcobslt  :  Agunst  individoals. 

III.  Upon  an  award,  confirming  ver^cl 
taken  in  Vacation,  subject  to  suck 
~   'ard.     When  it  may  be  ugned,  102. 


IV.  Against  husband  and  wife,  and 
execution  aninst  wife,  for  debt  of  wife 
dum  sola.  Discretion  of  Court  as  to 
discharging  her  out  of  custody,  1J9, 
HutbaSaad  Wi/e,Il. 

V.  Agmnst  an  incumbent,  with  sospen- 
sicoi  of  eiecnUon,  before  his  innl. 
Tencj.  Subsequent  vesting  order  by 
laaolvent  Court :  seaDestratton  oo 
petition  of  assignee,  when  entitled  to 
priority,  542.  BmUaupt  ami  Intot- 
MHt,  III.  2. 

VL  Set  off  of  me  judgment  gainst 
another,  in  two  actions  by  tbe  si — 
party.    Lien  for  cocta,  84.     " 
IIL2. 

JURISDICTION. 
Fimt:  Of  tbe  Superior  Conrta. 
I.  Mandamus,  in  particular  cases. 

1.  Lies  to  mayor  and  assessors  of  a 
borou^,  under  5  &  6  IF.  4.  e.  76.,  to 
revise  the  burgess  lists.  What  is  ■ 
reAisal  bv  them  of  adjudication. 
Form  and  direction  of  writ,  910. 
Mtmieipal  Corporation  Reform  Ad, 

2.  Lies  to  justices  to  issue  a  disUes 
warrant  to  levy  a  sum  disallowed  it 
the  accounts  of  the  relieviur  officer 
by  the  poor  law  auditor,  Uie  sta- 
tutable proof  of  surcharge  being 
complete,  950.    Poor,  III.  3. 

3.  Lies  to  justices  to  hear  and  deter- 
mine an  Information,  dismissed  bj 
them  on  grounds  amounting  to  s 
refusal  to  adjadlcate,  757.  /a/ra, 
XVL  /  ' 
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4.  Does  not  lie  to  Insolvent  Court 
to  make  an  order  vesting  surplus 
assets  in  assij^nee,  instead  of  insol- 
vent, 366.    infra^  IX. 

II.  Rule,  under  stat.  11  &  12  VicU  c.  44. 
9.  5.,  to  justices,  to  hear  and  deter- 
mine.    See  Justices,  infra,  XVI.  &c. 

III.  Enforcement  of  rule  of  Court. 

i^greement  to  become  a  party  to  a 
reference  at  Nisi  Prills.  Consent 
need  not  appear  upon  the  face  of 
the  order.  When  Court  has  juris- 
diction to  enforce  order  summarily, 
929.     Arbitration,  I. 

IV.  Jurisdiction  as  to  proceedings 
brought  up  from  inferior  tribunals. 

1.  Confirmation,  bj  Sessions,  subject 
to  a  case,  of  appeal  against  con- 
viction for  obstructing  a  highway. 
Court  cannot  take  notice  of  objec- 
tions to  the  conviction  not  stated  in 
the  case,  399.    Highway,  I. 

2.  Decision  of  magistrate,  on  a  sum- 
mons under  Metropolis  Local  Ma- 
nagement Act,  that  a  certain  street  j 
was  not  a  "  new  street  **  within  the 
Act,  cannot  be  inquired  into,  as  to 
its  correctness,  by  the  Court  of 
Q.  B.,  672.    Infra,  XX. 

3.  On  an  appeal  against  a  conviction 
for  infringing  a  by-law  of  the  town 
council,  under  Municipal  Corpora- 
tion Reform  Act,  Court  of  Q.  B. 
may  receive  a  special  case  stated  by 
the  Recorder  by  consent  of  the 
parties,  though  no  certiorari  lies, 
831.     Certiorari,  II, 

Secondly  :  Of  a  Judge  at  Chambers. 


fore  high  bailiff  not  liable  to  penalty 
for  acting  for  party  applying,  603. 
County  Courts  III. 

VII.  Order  of  discharge  by  Insolvent 
Court,  comprising  a  county  court 
judgment  debt.  County  court  can- 
not afterwards  commit  for  such  debt, 
679.     County  Court,  IV. 

VIII.  County  court  has  no  jurisdiction, 
under  stat.  18  &  19  Vict,  c,  63.,  to 
settle  a  dispute  of  a  Friendly  Society 
of  which  the  rules  were  not  enroUed 
before,  but  have  been  deposited  afler, 
the  passing  of  the  Act,  and  which  has 
not  obtained  a  certificate,  339.  County 
Court,  I. 

Fourthly  :  Of  Bankruptcy  and  Insol- 
vent Courts. 

IX.  Jurisdiction  of  Insolvent  Court,  as 
to  making  an  order  vesting  surplus 
assets  in  the  insolvent,  his  heirs,  exe- 
cutors, &c. 

Under  stat.  1  &  2  Vict  c,  110.*.  92., 
which  directs  that  it  shall  be  lawful 
for  the  Insolvent  Debtors  Court,  if 
there  be  a  surplus  aAer  satisfaction  of 
the  debts,  to  make  an  order  vesting 
such  surplus  in  the  insolvent,  his  heirs, 
executors,  administrators  and  assigns, 
that  Court  acts  iudicially  and  not 
merely  ministerially. 

Therefore,  where  a  party  claimed 
such  order  under  an  alleged  assign- 
ment from  the  insolvent,  and  that 
Court,  upon  inquiry,  held  the  assign- 
ment invalid  as  against  other  claim- 
ants, this  Court  refused  to  issue  a 
mandamus  commanding  the  Insolvent 
Debtors  Court  to  make  an  order 
vesting  the  property  in  the  alleged 
assignee.     Regina  v.  Law,  366. 


Y.  Making  of  order,  upon  granting  a 

certiorari  to  remove  an  indictment,  j  Fifthly  :  Of  Quarter  Sessions, 
for  payment  of  prosecutor's  costs  by  I 
one  01  two  joint  defendants,  in  the 
event  of  either  being  convicted,  140. 
Certiorari,  III.  2. 


Thirdly  :  Of  County  Courts. 

VI.  Issuing  of  warrant,  under  Abscond- 
ing Debtors  Arrest  Act,  not  a  pro- 
ceeding in  the  county  court.   There- 
voL.  vn.  S  T 


X.  Discretion  of  Sessions  as  to  dis* 
missing  an  appeal  against  a  poor  rate, 
appellant  having  previously,  with  his 
notice  of  appeal,  given  notice  that  he 
should  apply  for  a  respite,  609.  Appeal, 


XI.  Rule  absolute  to  Sessions  to  enter 
continuances    and    hear    an    appeal, 

E.  &  B. 


JURlSDICnOV 


nnlM^  DOl  luring  been  wrv«l  on 
■U  parlKi  intereMcil.  Sertk'c  of  ■ 
Kcnnd  notice,  Miutun"  sune  of  ibe 
panic*  and  Kme  of  Uie  objcctioDs  in 
tbe  6rEt,  not  a  proper  ^errke,  and 
appeal  dinoinable.  619.  Appeal,  11.1. 

XIT.  SeMianscanDotawardooctaagaiiift  XTIL  JDrudictMN  <d  jiudccs.  oa 
the  Crown,  on  diimini^  an  appeal  i  appticnlion  (tr  a  dbttiai  varraoi 
.^ajiiit  the  dinainal  of  an  inform*-  '  lerj  a  sam  dimnowed  lo  dw  rIifi 
ma  under  the  Excite  Acta,  492.  |  officer  bv  Ibe  poor  b*  nnriitf,  ! 
C(Mli,llL  I.  Poor,n\.Z. 


{i>  Tbe  jiutim*  kad  not  ^xerc 
jnrnlicUoa.  Imt  bad  dediDcd   it. 

taken  in  defence  and  not  ml  tbe  out 
HxataaU    Cm^Km    J.        Btfiaa 


XIU.  Where  an  order  of  Seasiona,  con- 
firming an  order  of  juiticea,  is  lileni 
at  to  cofta,  Seniont  cannot  make  a  ' 
second  order  confirming  tbeir  first 
order  and  giving  cott«,  935.  ComU, 
I1L2. 

XIV.  Se«siona  have  no  power  to  ad- 
journ approval  of  l«ble  of  fees,  made 
under  Hat.  26  G.  2.  c.  U.,  2<i.     Set- 


XV'.  Jurisdiction  of  Session!  aa  to  dis- 
allowance to  coroner  of  tbe  fee  (rf'SOt., 
pajrable  under  sUt.  25  G.  3.  e.  29., 
SOS.     CoroHTT. 


Ofjn. 


XVI.  Disnitsal.  hj  justices,  of  an  Jn- 
furmation.  Wbat  objections  amount 
to  a  declining  of  jurisdiction. 

A  part;  was  summoned  before 
justices  upon  an  information,  under 
Vect.  n  of  5t.-it.  IB  &  19  Vicl.  c.  lOS., 
charging  that  he,  "being  one  of  the 
owners  and  manpccr"  of  a  colliery, 
had  worked  tlie  (^lliery  without  pro- 
viding the  boiler  with  a  proper  steam 
gauge,  as  r<.'<jiiircd  by  sect.  4.  In 
licfcncc,  he  contcndeil  that,  as  there 
were  other  owners,  ihcy  ought  to  be 
charjied  U^lhcr  with  liioi :  but  he 
■lid  tiDt  deny  that  he  was  resident 
iiwner  and  took  an  ni-tivc  part  ii 
nianngeroent. 

'J'iie  justices,  upin  this  objection 
alime,  disniifseJ  the  complaint,  con- 
I'idering  the  infurm.itirin  to  be  bail  on 
the  face  of  it,  liecause  it  shewed  tliat 
there  were  other  owners. 

Miiiidamus  grunted,  commanding 
them  to  bear  and  determine  the  in- 
formation :  For  that 

(I)  Tlic  objection  was  inTolid. 


XVTIl.  J 

order  upon  a  parttk  1 
expences  of  namteiunce  of  a  p*i 
lunatic.  Effect  of  Rat-  16  &  17  I 
e.  97.  im  prerioui  ordei3  of  mau 
nance,  144.     Poor,  111.  2. 

XtX.  General  rule  (semble)  as  to  JE 
diction  of  jiutices,  vbere  *  bca^ 
claim  of  title  to  land  is  set  np 
way  of  defence. 

A  oouTiction  andcT  ttat,  1  I 
W.  4.  c.  32.  *.  30.  and  stat.  11  S 
VUt  c.  43.  t.  23.,  against  Tonr  defx 
ants  f<H-  trespass  in  purmit  of  gi 
CMitamed  an  order  that,  "  if  the 
seTeral  sums"  (being  tbe  penal^ 
costs  of  conrictton  before  awwiM 
be  paid  by  each  defendant)  "  be 
---^  —  --  before  the  lOlh  Som 
adjudge  each  of  tbem 
saia  inames  of  the  defendants) 
be  imprisoned''  "for  the  spaice  of 
month,  unless  the  said  several  s 
and  the  costs  and  charges  of  con< 
ing  each  of  them,  the  said"  (namr 
the  defendants),  "so  making  deli 
to   the   said  common  gaol,   shall 

By  stal.  I  &  2  W.  4,  e.  32. «.  3 
is  provided  "that  any  person  cha 
with  any  such  trespass  shall  b 
liberty  to  prove,  by  way  of  defi 
any  matter  which  would  have  be 
defence  to  an  action  at  taw  for 
trespass." 

At  the  hearing  before  the  jiul 
a  bonS  fide  claim  of  title  to  the 
was  set  up  on  behalf  of  the  del 
anls;  but  iio  evidence  was  offer 
the  actual  existence  of  any  dispul 
of  any  title  in  the  person  under  * 


instant,  w 
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for  that  it  adjudicated  each  defendant 
to  be  imprisoned  for  one  month,  unless 
the  costs  and  charges  of  convejing  all 
to  gaol  should  be  sooner  paid,  and  it 
was  not  in  the  form  authorized  by 
Stat.  11  &  12  Vict.  c.  43.  s.  17.,  or  to 
the  like  effect. 

Semble :  that  the  jurisdiction  to 
convict  summarily  was  ousted;  that 
the  general  rule  is  that,  in  case  of 
summary  convictions,  justices  have 
jurisdiction  to  determine  whether  the 
claim  to  title  to  real  property  is  set 
up  bond  fide ;  but,  if  it  is  bon&  fide 
set  up,  they  have  no  jurisdiction  to 
proceed  further  in  the  matter :  that 
the  proviso  in  stat.  1  &  2  TT.  4.  c.  32. 
*.  80.  does  not  give  justices  jurisdic- 
tion, upon  a  charge  of  trespass  in 
pursuit  of  game,  to  determine  a  claim 
of  title  to  land  against  the  wish  of  the 
defendants.    Regina  v.  Cridland,  853. 

XX.  Jurisdiction  of  a  magistrate,  on  a 
summons  under  Metropolis  Local 
Management  Act,  to  decide  whether 
a  certain  street  was  a  '*  new  street" 
within  the  Act. 

A  Metropolitan  Police  Magistrate, 
on  a  summons  for  an  order,  under  the 
Metropolis  Local  Management  Act 
(18&  19  Fic/.c.l20.M.  105.,  226.),  upon 
the  proprietor  of  houses  in  D.,  alleged 
to  be  a  "new  street"  within  the  Me- 
tropolis, for  his  share  of  the  expences 
of  paving  it,  after  hearing  the  parties 
and  their  evidence,  dismissed  the 
summons  on  the  ground  that  D.  was 
not  a  "  new  street"  within  the  mean- 
ing of  the  enactment,  because  it  was 
an  old  highway.  A  rule,  under  stat. 
11  &  12  Vict,  c.  44.  s,  5.,  calling  on 
him  to  hear  and  adjudicate  on  the 
complaint,  was  obtained,  with  a  view 
of  obtaining  the  decision  of  this  Court, 
that  2>.  might  be  a  "new  street" 
within  stat.  18  &  19  Vict,  c,  120. 
s,  105.,  though  it  was  an  old  highway. 

Held,  by  Lord  CampbeU  C.  tf., 
Wightman  and  Crompton  Js.,  that 
this  Court  could  not  inquire  whether 
the  magistrate  came  to  a  right  con- 
clusion or  not,  but  only  whether  he 
had  adjudicated ;  and,  they  being  of 
opinion  that  he  had  done  so,  the  rule 
was  discharged  without  any  expres- 


sion of  opinion  as  to  whether  he  was 
right  or  wrong  in  his  construction  of 
the  Act. 

Erie  J.  dissentiente,  and  holding 
that,  as  the  magistrate  could  not 
safely  proceed  unless  D,  was  a  new 
street,  his  decision,  that  it  was  not, 
was  such  as  to  give  this  Court  juris- 
diction under  stat.  11  &  12  Vict, 
c,  44.  s,  5.,  to  determine  whether  he 
was  right  or  wrong  in  that  decision. 
Regina  v.  Dayman^  672. 

XXI.  Jurisdiction  of  a  magistrate  to 
decide,  upon  a  summons  to  pay  a 
lighting  rate,  whether  two  meetings, 
held  at  difierent  times  by  the  rate- 
payers, for  levying  rates,  were  sub- 
stantially the  same  meeting. 

Under  stat.  3  &  4  TT.  4.  c.  90.,  a 
meeting  of  the  rated  inhabitants  of 
the  parish  of  JQT.  was  held,  to  deter- 
mine whether  the  provisions  of  the 
Act  should  be  applied  to  the  parish. 
The  assent  of  as  much  as  two  thirds 
of  the  voters  was  not  given.  Within  a 
year,  a  meeting  was  held  of  the  rated 
inhabitants  of  a  district  of  the  parish, 
to  determine  whether  the  Act  should 
be  applied  to  that  district ;  when  two 
thirds  of  the  voters  assented.  A  rate 
was  laid  upon  the  .  district,  in  con- 
formity witn  this. 

4^.,  one  of  the  parties  so  rated, 
having  refused  to  pay  the  rate,  was 
summoned  before  tne  justices,  when 
he  objected  that,  the  latter  meeting 
having  been  held  within  a  year  of  the 
former,  the  proceedings  were  void  by 
sect.  16,  and  the  rate  invalid.  The 
parties  agreed  that  the  question  was 
whether  the  two  meetings  were  sub- 
stantially the  same.  The  justices  de- 
cided in  the  affirmative,  and  refused 
a  warrant  for  levying. 

Held,  that  the  question  was  pro- 
perly put  before  the  magistrates,  and 
that,  they  having  determined  it,  the 
Court  could  not,  on  a  rule  to  order 
the  justices  to  issue  a  distress  warrant, 
review  their  decision. 

Although  S,  had,  before  he  was 
aware  of  the  objection,  paid  a  rate. 
Regina  v.  Dunn^  220. 

XXII.  Discretion  of  a  justice  as  to  ad- 
3t2 
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judicating,  u)K>n  a  summons,  under  j 
Metropolis   Local   Management  Act,  | 
of  a  gas  company  by  a  district  board 
of  works,  for  opening  ground  .without 
their  consei«t. 

A  district  board  of  works,  under 
sects.  109  and  227  of  The  Metropolis 
Local  Management  Act  (18  &  19  Vict. 
C.120.)  and  sUt.  11  &  12  Vict.  c.  43., 
summoned  a  gas   company  before  a 
justice  for  opening  ground   without 
the  consent  of  the  Board.    The  Com- 
pany defended  the  proceeding  on  the 
ground  that,  under  their  charter  and 
certain  local  Acts,  they  were  justified. 
The  justice  stated  that  he  considered 
the  answer  valid,  and  that  the  sum- 
mons ought  to  be  dismissed ;  but,  at 
the  request  of  the  Board,  he  refused 
to  adjudicate,  stating  that  he  did  so  in 
order  that  the  opinion  of  this  Court 
mieht  be  obtained.     The   Company 
insisted  on  his  dismissing  the  summons. 
A  rule  baring  been  obtained  by  the 
Board  for  an  order  directing  the  jus- 
tice to  adjudicate  and  convict,  this 
Court  discharged  the  rule,  refusing 
to  give  any  opinion  upon  the  ques- 
tion, holding   that  the  justice  must 
act  upon  his  own  view,  and  could  not 
by  this  proceeding  obtain  the  opinion 
of  the  Court;  and  that  the  Board, 
having  requested  him   to   refuse  to 
adjudicate,  were   not  entitled  to  an 
order  compelling  him  to  do  so. 

S.tat  11  &  12  Vict,  c,  44.  s.  5.  is 
inapplicable  to  such  a  case.  Regina  v. 
Paynier,  328. 

XX  in.  Summary  conviction,  under  stat. 
4  &  5  W,  4,  c.  b5.  ss.  2.  8.,  not  within 
the  exception  as  to  excise  proceedings 
in  Stat.  11  &  12  Vict.  c.  43.  s  17.,  848. 
JExcige,  III. 

Seventhly  :  Of  municipal  officers. 

XXIV.  Of  inspectors  of  votes,  under 
Metropolis  Local  Management  Act, 
954.    Election,  III.  1. 

Eighthly  :   Of  a  jury. 

XXV.  In  an  action  for  in(j*ingement  of 
a  patent,  738.     Pateni^  111. 

XXVI.  Under  sect.  68  of  Lands  Clauses 
Consolidation  Act.    Certiorari  lies  for 


excess  of  jurisdiction  as  to  a  parti- 
cular item  of  compensation,  though 
such  excess  not  upon  the  face  of  uk^ 
proceedings,  660.  LaruU  Clauses  Con- 
solidation Act. 

JUSTICES. 

Jurisdiction  of,  generally.  See  Jurisdic- 
tion, XVI. 

I.  Orders  of. 

Amendment  by  Court  of  Q.  B.,  under 
Stat:  12  &  13  Vict.  c.  45.  s.  7. 
Greneral  rule. 

An  affiliation  summons  gainst  H. 
was  served  at  the  house  of  H:s  father. 
An  attorney  appeared  to  the  sammoni 
before  the  Justices  for  the  petty  ses- 
sional division  of  B.  in  the  county  of 
N.,  representing  himself  to  be  autho- 
rized to  appear  for  H.     In  fact  he 
was  retained  and  paid  by  J7.*8  father. 
He  examined  and  cross-examined  wit- 
nesses.   An  order  was  drawn  up  pur- 
porting to  be  made  on  the  compUint 
of  the  mother  "  residing  at  M.  within 
the  county,"  and  to  be  made  as  oo 
a  contested  summons,  the  defendant 
appearing  by  attorney.     In  fact  M. 
was  not  only  in  the  county,  but  in  the 
petty  sessional  division  of  B.^  as  was 
well  known  to  every  one  ;  but  nothing 
was  said  about  it.     H.  deposed  that, 
a  few  davs  before  the  summons  wts 
served,    he,    anticipating    annoyance 
from    the   woman,    lefl    his   fathers 
house,   which  had   up   to   that  time 
been  his  abode,  without  any  intention 
to  return,  and  was  not  informed  of 
the  proceedings  before  the  Justices. 
A  rule  to  quash  the  order  having  been 
obtained,  on  the    grounds   that  the 
attorney  was  not  authorized  to  appear 
and  that  the  order  did  not  mention 
that  M.  was  within  the  division. 

Held :  that  the  Court  would  infer 
in  fact  that  H.,  leaving  his  abode 
avowedly  for  a  temporary  motive,  did 
intend  to  return  when  the  motiTt 
ceased,  notwithstanding  his  deposition 
to  the  contrary ;  and  that,  such  heiaf 
taken  to  be  the  fact,  tbe  summons  vis 
duly  served  ;  and  that,  all  proper  to 
be  proved  in  an  unopposed  summons 
having  in  fact  appeared  before  tfce 


JUSTICES. 

justices,  and  the  state  of  proof  being 
such  as  would  justify  them  in  drawing 
up  an  order  stating  3f .  to  be  in  the 
division  of  S,,  the  omissions  and  mis- 
takes were  amendable  bj  this  Court 
under  stat.  12  &  13  Vict.  c.  45.  s.  7. 
Regina  v.  Higham^  557. 

II.  Summary  convictions.     Decisions  as 
to  sufficiency,  in  particular  cases. 

1 .  Conviction  for  killing  a  pheasant ; 
adjudication,  that  the  penalty  be 
**paid  and  applied  according  to 
law,"  held  sufficient. 

A  conviction  for  killing  a  pheasant, 
contrary  to  sect.  3  of  stat.  \  k2W.  4. 
c.  32.,  following  the  form  given  in 
Schedule  (I.  2.)  to  stat.  11  &  12  Vict, 
c.  43.,  adjudged  the  offender  to  forfeit 
and  pay  a  penalty,  **  to  be  paid  and 
applied  according  to  law."  By  sect. 
37  of  stat.  1  &  2  TT.  4.  c.  32.  and 
sect.  21  of  stat.  5  &  6  TT.  4.  c.  20.  the 
penalty  is  directed  to  be  paid,  one  half 
to  the  informer,  and  one  naif  to  some 
one  of  the  overseers  of  the  poor,  or 
to  some  other  officer  (as  the  con- 
victing justice  or  justices  may  direct) 
of  the  parish,  &c.  in  which  the  offence 
shall  have  been  committed.  Held : 
that  the  conviction  was  sufficient  by 
virtue  of  sects.  17  and  32  of  stat. 
11  &  12  Vict  c.  43.,  being  in  the  form 
given  by  the  Schedule  to  that  Act 
referred  to  in  sect.  17,  though  it  did 
not  in  terms  distribute  the  penalty, 
nor  name  the  informer  or  the  over- 
seer to  whom  the  penalty  was  to  be 
paid.     Regina  v.  HydCf  859,  note  (a). 

2.  Conviction  of  several  defendants, 
for  trespass  in  pursuit  of  game. 
Held  bad  for  adjudicating  that  each 
should  be  imprisoned  until  the  costs 
of  conveying  all  to  gaol  had  been 
paid,  853.    Jurisdiction,  XIX. 

3.  Conviction  and  imprisonment  of  a 
workman,  under  stat.  4  O,  4.  c,  34. 
5.  3.,  for  leaving  service  before  time 
of  contract  had  expired.  Wording 
of  conviction,  697.  Master  and 
Servant. 

4.  Conviction  under  Sale  of  Beer  &c. 
Act,  for  false  certificate,  not  within 
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the  exception  as  to  excise  proceed- 
ings in  stat.  1 1  &  12  Vict.  c.  42.  s.  17., 
848.     Excise,  III. 

ni.  Clerk. 

When  liable  to  penalty,  under  stat.  26 
G.  2.  c.  14.  s.  2.,  for  taking  too 
large  a  fee,  26.     Sessions,  VII. 

LAND. 

I.  Agreement  relating  to  sale  of  interest 
in.     See  Statute  of  Frauds. 

II.  Covenants  running  with.     See  Con- 
tract, V.  4. 

LANDS  CLAUSES  CONSOLI- 
DATION ACT. 

(8  &  9  Vict.  c.  18.). 

I.  Compensation,  under  sects.  68,  &c. 
Meaning  of  "  injuriously  affi2cted." 

Compensation  cannot  be  claimed 
under  the  Lauds  Clauses  and  Rail- 
ways Clauses  Consolidation  Acts,  1845 
(8  &  9  Vict.  c.  18.  and  8  &  9  Vict, 
c.  20.),  for  deterioration  in  the  value  of 
property  adjoining  a  railway,  by  rea- 
son of  the  premises  being  overlooked 
by  persons  on  the  railway  and  railway 
platform. 

Actual  injury  to  premises  from  the 
vibration  caused  by  ballast  trains  &c. 
on  the  railway,  during  the  construc- 
tion of  the  works,  is  a  ground  for 
compensation  under  these  statutes; 
but,  per  Lord  Campbell  C.  J.,  not 
injury  from  that  cause  after  the  con- 
struction of  the  railway. 

Where  a  jury,  summoned  under  stat. 
8  &  9  Vict.  c.  18.  s.  68.,  have  taken 
into  consideration,  in  awarding  com- 
pensation, one  claim,  ainonff  others,  as 
to  which  they  had  no  jurisdiction,  a 
certiorari  lies,  although  such  excess 
of  jurisdiction  does  not  appear  upon 
the  face  of  the  proceedings. 

Such  excess  of  jurisdiction  may  be 
shewn  upon  affi.Iavit.    Re  Fenny,  660. 

II.  Excess  of  jurisdiction  by  jury,  as  to 
a  particular  item  of  compensation, 
under  sect.  68.  Certiorari  lies,  though 
such  excess  does  not  appear  upon  the 
face  of  the  proceedings,  660.  Supra,  I. 
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LANDLORD  AND  TENANT. 

I.  Morignge,  by  tenant,  Hflerwards 
bankrupt,  or  big  goods.  Mortgagee 
not  protected  against  didtregi  for  rent 
due  Trom  morteagor. 

The  goods  of  H  trader  on  premises 
of  which  he  was  tenant  were  mort- 
gaged for  more  than  their  Taluo.  The 
mortgagee  entered  and  took  posses - 
iion.  Then  the  tenant  became  bank- 
rupt, owing  more  than  a  jear'a  rent. 
Held,  that  the  landlord  might  make 
his  distress  upon  those  goods  available 
for  the  whole  rent  due  ;  sect.  129  of 
The  Bankrupt  Law  Consolidation  Act, 
1849t  [irotecting  only  the  interest  of 
the  aMigneea  of  the  bankrupt,  and  not 
that  of  bis  mortgagee. 

The  assignees  of  the  bankrupt, 
being  ordered  to  elect  whether  tbey 
wonla  accept  or  decline  the  tenancy, 
declined  it.  No  formal  notice  was 
given  tfl  the  bankrupt;  and  nothing 
was  done.  Then,  a  fresh  qaart«r 
having  elapsed:  Held,  that  the  te- 
nancy continued,  and  that  the  land- 
lord might  distrain  on  the  goods  of 
the  mortgagee  tor  the  quarter's  rent 
thus  accruing.  BrocUehuril  v.  Lawe, 
176. 

II.  Attornment  and  payment  of  rent  to 
a  receiver  in  Chancery  under  a  decree : 
subsequent  sulc  of  term  by  receiver  : 
relation  of  landlord  does  not  enure  to 

In  an  action  of  replevin  brought  by 
E.  against  M.,  M.  avowed  for  rent 
arrear  in  respect  of  a  farm  V.,  and  E. 
pleaded  in  bar  denying  the  tenancy. 

.1/.,  in  support  of  the  avowry,  proved 
that  C,  had  tiled  a  bill  against  E.  and 
others,  in  which  C.  claimed  to  be  en- 
titled to  V.  as  tenant  for  life,  subject 
to  a  term  of  1000  years  and  a  later 
mortgage  for  500  years,  and  prayed 
for  an  account  of  wbnt  was  due  on  the 
trusts  of  the  term  of  1000  years  and 
the  mortgage ;  and  that  directions 
might  be  given  to  raise  the  sums  re- 
quired for  the  trusts  of  the  term ; 
that  C.  might  be  permitted  to  redeem 
the  mortgajje ;  that  E.  and  the  mort- 
gagee might  be  decreed  to  deliver  V. 
toC;  that  the  money  which  C  should 


a  of 
.  further  proved  that  the  Co 
of  Chancery  decreed  that  V.  shoulii 
sold,  and  that  ont  of  the  proceeds 
sum  required  for  the  trusts  of 
term  should  be  first  paid,  then 
mortga^  debt ;  that  a  receiver  sho 
be  appomted,  and  that  E^  who  wai 
possession  of  V.,  should  attorn  to  I 
forK. 

That  a  receiver  was  spp<nnied ;  i 
E.  attorned  to  blm,  adding  "  n 
attornment  being  without  prejad 
in  my  right  to  appeal  against  i 
decree." 

That  E.  paid  the  rent  to  the 
eeiver,    and    afterwords    to    anoti 


That  the  term  of  one  thousand  ye 
was  sold  to  M;  and  the  termor 
trast  conveyed  to  M. 

Held:  that  on  this  evidence,  i 
assuming  M.  to  have  a  good  ti 
under  the  term,  the  relation  of  loi 
lord  and  tenant  was  still  not  proi 
to  exist  between  M.  and  E. 


Wber 


.unty  c 


stated  by  the  parties  at  nn 
ccsfary  length,  the  judge  signing 
in  obedience  to  the  county  court  ri 
this  Court,  in  reversing  the  judgro^ 
of  the  county  court,  refused  eo 
Ecatu  V.  Malhiai,  590. 

LAY  DAYS. 
See  Ship,  U.  3. 

LIBEL. 

I.  Publication    of   defamatory    mat! 
Newsiwper  report. 

The  publication  of  matter  defac 
tory  of  an  individual  is  not  privile^ 
because  the  libel  is  contained  in  a  i 
report  in  a  newspaper  of  what  pass 
at  a  public  meeting.    Davitcn  v.  Di 


II.  Action  for  libel ;  justification,  s 
ting  out  a  particular  transaction,  i 
averring  tnat  the  libel  was  writi 
and  published  solely  with  reference 
that. 


LIEN. 


MASTER  AND  SERVANT.    1015 


Declaration  alleged  that  plaintiff 
was  cashier  to  Q.,  and  that  defen- 
dant, in  a  letter  addressed  to  Q., 
falsely  and  maliciously  wrote  and  pub- 
lished of  plaintiff*  the  words  *'  I  con- 
ceive there  is  nothing  too  base  for  him 
to  be  giilltj  of." 

Plea,  in  justification,  alleged  that 
plaintiff*  signed  and  delivered  to  de- 
fendant an  I.  O.  U.,  and  afterwards, 
on  having  sight  thereof,  falsely  and 
fraudulently  asserted  that  the  signa- 
ture was  not  his ;  and  the  plea  averred 
that  the  libel  was  written  and  pub- 
lished solely  in  reference  to  this 
transaction. 

Held:  a  sufficient  justification,  as 
the  libel  must  be  understood  with  re- 
ference to  the  subject  matter.  T^he 
v.  Cooper,  639. 

LIEN 
For  costs.    See  Contract,  UL  2. 

LIMITATION. 
Of  actions.    See  Statute  of  Limitatiotts. 
Of  estates.    See  Will, 

LIS  MOTA.— LIS  PENDENS. 
See  Evidence,  I.  L 

LOCAL  AUTHORITY 

Under  Nuisances  Removal  Act.     See 
Nuisances  Removal  Act. 

LOCAL  BOARD  OF  HEALTH. 
Sec  Public  Health  Act. 

LUNATIC— LUNATIC    ASYLUM. 
See  Poor, 

MAINTENANCE. 

Of  actions.    See  Contract,  UI.  1 . 
Of  poor.     See  Poor. 

MALICE. 
Allegation  and  proof  of^  necessary  in  an 


action  against  a  churchwarden  for 
rejecting  a  vote  at  an  election  of 
vestrymen  and  auditors,  under  Metro- 
polis Local  liflanagement  Act,  377. 
Election,  UL  2. 

MANDAMUS. 
See  Jurisdiction^  1. 

MASTER  AND  SERVANT. 

I.  Conviction  and  imprisonment  of  a 
workman,  under  stat.  4  0. 4.  c,  34.  s,  3., 
for  leaving  service  before  time  of  (con- 
tract hud  expired.  Such  conviction 
and  imprisonment  does  not  destroy  the 
contract. 

Under  stat.  4  O.  4.  c.  34.  ^.  3.  a 
potter  was  convicted  and  sentenced 
to  imprisonment  for  leaving  a  service 
before  the  time  of  contract  was  ex- 
pired. Afler  the  imprisonment  had 
expired,  but  before  the  original  time 
of  contract  had  expired,  he,  not  having 
returned  to  the  service,  was  again 
convicted  for  absenting  himself.  Held : 
that  the  second  conviction  was  good, 
as  the  contract  continued,  notwith- 
standing the  first  conviction  and  im- 
prisonment. 

The  conviction  did  not  expressly 
state  that  the  servant  had  entered  the 
service;  but  it  found  that  he  did 
**  misconduct  himself  in  his  said  ser- 
vice.** Held  :  that  this  was  a  sufficient 
finding  of  his  having  entered  into  the 
service. 

The  conviction  stated  that  it  ap- 
peared to  the  magistrate,  as  well  on 
the  examination  on  oath  of  M.,  in 
presence  of  the  party  charged,  "  as 
otherwise,**  that  the  party  had  ab- 
sented himself  &c.  Held :  that  it  was 
not  to  be  inferred  from  this  that  the 
justice  had  proceeded  upon  evidence 
not  given  in  the  presence  of  the  party. 

The  conviction  stated  that  the  party 
misconducted  himself  &c.  ^^by  neg- 
lecting and  absenting  himself  from  his 
said  masters*  service.**  Held :  that 
this  was  not  a  finding  of  two  statutable 
offences,  but  only  of  the  absenting. 
Ex  parte  Baker,  697. 

IL  Meaning  of  "artificer**  within  the 
Truck  Act,  115.     Truck  Act. 


loiG 


MEMORANDA. 


MEMORANDA. 
BUary  Terra,  375. 
Hilary  Vacation,  376. 
TVtniiy  Tenn,  606. 

MEMORANDUM 
S«e  Iiuuranee. 


(1S&  19  Vict.  c.  120.}. 


I.  ActioD  agftinat  cburcbwanlen,  for 
reTuaing  ft  Tote.  Neoeisiir;  lo  allege 
and  prove  malice,  377.  Election, 
lU.  S. 


IL  Sect.  97.  Bj  whom,  after  tbe  pasaing 
of  the  Act,  are  to  be  collected  arrearg 
of  t,  rate  made  under  the  General 
Higbnay  Act. 

Under  tbc  General  Iligbnaj  Act, 
S  &  6  W.4.C.  5tl.  I.  18.,  a.  board  vaa 
elected,  on  26th  March  1S55,  to  serve 
Ibo  office  of  aurvejors  of  the  high- 


mng. 


On  23d  Novaabrr  185S  they  made  a 
higbwa;  rate.  In  A»gvst  18,^5  Tbe 
Sletropolis  Local  Management  Act 
(18  &  19  Via.  c.  120.)  passed  1  and, 
by  aect.  251,  it  eanic  into  nperation 
iin  lit  January  1856.  On  28lh 
Nortmhrr  I8S5,  under  sects.  31,  32,  a 
District  Board  of  Works  wb9  electeil 
for  the  district  comprebendin"  the 
narlsb,  whicb  was  included  in  Part  i, 
of  Schedule  (B.). 

After  25tb  March  1856,  application 
was  made,  on  llie  part  of  ibe  late 
lllgbwaj  Board,  to  a  purtj  rated  to 
the  aaid  hipbwaj  rate,  for  payment  of 
arrears  of  tbe  rate,  under  sect.  97  of 
Ftat.  18  &  19  Vict.  c.  120.  Paymenl 
not  bating  been  made,  a  aummoni 
was  taken  out  against  the  parly  i  bui 
tbe  uagiatratc  refused  to  issue  a  war. 


MINE. 

rant  for  leTying.  Afterwards  t 
rarty  paid  the  arrear  to  Tbe  Distr 
Board  of  Works. 

A  role  having  been  obtained  for 
order  directing  the  magistrate  to  iss 
tbe  warrant,  £is  Court  discharged  t 
rule,  on  tbe  ground  that  the  coUectii 
of  such  arrears  was  not,  under  sei 
97,  to  be  made  b;  the  late  Iligbw 
Board.     Begina  t.  Inghtam,  S. 

III.  Sects.  105,226.  Decision  of  may 

street"  within  the  Act,  cannot 
enquired  into,  as  to  ita  correctness, 
the  Court  of  Q.  B.,  672.  Juritdictii 
XX. 

IV.  Secta.  109,227.  SummonsofaG 
Company,  by  District  Board  of  Wori 
for  opening  ground  without  thi 
consent.  Diacretion  of  justice  aa 
adjudicating,  328.  Jurtnacfum,  XX: 

V.  Sect.  147,  Action  by  Board 
Works,  to  recover  for  a  sewers'  n 
under  stat.  11  &  12  Viet.  e.  112.  T 
question  ofrateability  cannot  be  raie 
in  such  action,  but  only  by  appeal 
Comraiisioners  of  Sewer*,  964.  Ra 
V. 

MINE. 


as  against  owner  of  mine. 

An  inclosure  Act  vested  tbe  surfi 
of  the  land  in  allottees,  and  the  mic 
in  the  lord  of  the  manor,  and  prol 
bitcd  tbe  lonl  from  working  the  mic 
within  forty  perpendicular  yards 
tbc  foundation  of  buildings  on  t 
surface. 

Held  by  the  Exchequer  Chamb 
confirming  tbc  judgment  of  t 
Queen's  Bench,  that  this  prohibiti 
did  not  affect  the  common  law  right 
tbe  owner  of  the  surface  to  snppo 
and  tbnl  he  might  maintain  an  acti 
against  the  lord  for  working  the  mii 
so  as  to  cause  the  hiiJIdingB  on  I 
surface,  belonging  to  the  owner  of  1 
surface,  to  give  way,  though  the  mil 
had  been  worked  with  ordinair  ci 
and  not  within  fort^  perpendicu 
f  ards  of  the  foundation  of  the  bai 
ings.    Hainet  t.  RoberU,  62S. 


MISREPRESENTATION. 
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MISREPRESENTATION. 

I.  By  a  party,  bon&  fide,  but  under  a 
mistake,  that  he  had  authority  to  act 
as  agent:  action  lies  against  nim,  the 
contract  being  repudiated  by  the 
alleged  principal,  for  breach  of  his 
promise  that  he  had  authority,  301. 
i^rincipal  Of  id  Agent ,  III.  1. 

II.  Action  for  breach  of  implied  war- 
ranty that  defendant  had  authority  to 
purchase  a  ship  on  behalf  of  another 
party.  Resale  of  ship :  measure  of 
damages,  568.     Damages,  II. 

MONEY  HAD   AND   RECEIVED. 
See  Action,  I. 

MORTGAGE. 

Of  goods,  &c.,  by  a  trader,  afterwards 
bankrupt.  Mortgagee  not  protected 
from  distress  for  rent  due  from  mort- 
gagor, 176.    Landlord  and  Tenant,  I. 

MUNICIPAL  CORPORATION  RE- 
FORM ACT. 
(5  &  6  W.  4.  c.  76.). 

I.  Sects.  15 — 22.  Revision  of  burgess 
lists. 

Mandamus  to  mayor  and  assessors,  to 
revise.  What  grounds  of  objection 
by  them  amount  to  a  refusal  to  ad- 
judicate. Form  and  direction  of  writ. 

Mandamus  directed  to  the  mayor 
and  assessors  of  i?.,  a  borough  within 
the  Municipal  Corporation  Reform 
Act,  5  &  6  IF.  4.  c.  76.,  comprising 
several  parishes.  Suggestions:  that, 
at  the  Court  holden  in  October  1856, 
before  the  mayor  and  assessors  for  the 
revision  of  the  burgess  lists  of  that 
year,  the  mayor  and  assessors  refused 
to  revise  the  burgess  list  for  the  parish 
of  S,  on  the  ground  that  the  list  had 
not  been  affixed  in  some  pubh'c  place 
in  the  borough  for  a  week.  Manda- 
tory part  to  the  mayor  and  assessors 
to  hold  a  Court  and  revise  the  list  for 
this  parish.  The  writ  was  tested  in 
January  1 857.  Return  by  the  mayor, 
that  the  mayor  who  presided  in  Octo- 
ber 1856  went  out  of  office  in  Nooem' 


ber  1856 ;  that  the  present  mayor  was 
not  the  same  person,  but  would  obey 
if  he  could.  Demurrer  to  this  return, 
and  to  an  insufficient  return  by  one 
of  the  assessors.  . 

Another  mandamus,  directed  and 
tested  in  the  same  way,  contained 
suggestions  that,  at  the  Court  in  Octo- 
ber 1856,  the  mayor  and  assessors 
refused  to  hear  and  consider  the  list 
of  objections  for  the  parish  of  St.  iV., 
on  the  ground  that  the  list  of  objec- 
tions had  not  been  personally  deli- 
vered to  the  town  clerk,  though  it 
had  been  e;Iven  to  his  servant  and 
came  to  his  hands.  Mandatory  part 
to  the  mayor  and  assessors  to  hold  a 
court  and  revise  the  burgess  list  so 
far  as  related  to  the  names  contained 
in  the  list  of  objections.  Similar  re- 
turns.   Demurrer. 

Held :  that  the  provisions  of  the 
Municipal  Corporation  Reform  Act 
(sects.  15  to  22),  as  to  the  time  at 
which  the  burgess  lists  were  to  be 
revised,  were  directory  only ;  and  that 
this  Court  could  grant  a  mandamus 
to  revise  them,  afler  the  15th  October. 

That  the  mayor  and  assessors, 
though  not  a  corporation,  were  in  the 
nature  of  a  standing  tribunal,  to  whom 
the  writ  was  well  directed,  and  who 
could  obey  it  though  the  individual 
members  were  changed. 

That  the  grounds  on  which  the 
mayor  and  assessors  refused  to  revise 
the  burgess  list  in  the  one  case,  and 
hear  the  objections  in  the  other,  were 
untenable,  and  amounted,  not  to  an 
erroneous  exercise  of  jurisdiction,  but 
to  a  refusal  to  adjudicate. 

That  there  was  no  objection  to  the 
form  of  the  writ  in  the  St,  N.  case,  as 
it  commanded  the  performance  of  the 
whole  of  that  part  of  the  duty  which 
appeared  to  be  unperformed. 

Peremptory  mandamus  awarded  in 
both  cases.  Regina  v.  Mayor  of 
Rochester,  910. 

II.  Sect.  58.    Bond    by    treasurer    of 
borough.    Present  liability  of  sureties. 

A  bond  executed  before  the  passing 
of  Stat.  6  &  7  Vict.  c.  89.,  by  the  sure- 
ties of  P.,  treasurer  of  a  borough,  was 
subject  to  a  condition  by  which,  after 
reciting   that   P.   had    been    elected 
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u.  84.,  92.,  been  aabject,  under  a  luc 
Acl,  to  a  rate  including  the  ezpen< 
of  w&tching,  and  part  exprc^aly  ei 
empted,  the  town  counuil,  under  thu 
sections,  mij  rate  eo  much  of  ll 
exempt  part,  for  the  purposes  ■ 
watching,  as  ia  not  more  than  200;an 

line  of  housea  rcgularlj  watched ;  bi 
thej  cannot  rate  parts  more  distan 
if  exempt  under  the  local  Act. 

And,  though  the  coundl  does  a< 
lay  a  watch  rate,  but  defroje  tl 
expencea  of  watching  out  of  th 
borough  fund  of  which  part  is  raise 
bj  a  general  borough  ntte  to  be  pai 
hy  the  parish  officers  out  of  the  poc 
rale,  parties  cannot  be  indirectly  mad 
to  contribute  to  Che  expencc  of  watcl 
ing,  in  respect  of  parts  so  exempt  an 


■  under  lUt.  S  k  6  W.  4. 
.  it  WM  provided  that  the  bond 
should  be  void  if  P.  should  account 
for  moneys  that  might  cume  to  hid 
hands  as  treasurer  "  (whether  by 
virtue  of  his  present  or  any  subsequent 
appointment  to  the  loid  onice),  accord  ■  I 
ing  to  the  directions  and  true  intent  , 
and  meaning  of  the  said  statute,  and 
in  every  otfaer  respect  act  in  strict 
conformance  with  the  same,  and  all 
oilier  laws  and  r^ulations  now  or 
hereafter  to  be  in  lorce  touching  the 
said  office  of  treasurer,  or  the  person 
or  persons  performing  or  liable  to 
perform  the  duties  thereof." 

Held,  that  the  sureties  were  liable 
for  misconduct  of  P.  after  the  tenure 
of  the  office  had  been  altered  bv  stal. 
6  &  7  Vid.  c.  89.  from  an  annual  office 
to  an  office  held  during  pleasure. 
Mayor  ofDarttiuM&  t.  S%,  97. 


Afler  the  passing  of  stat.  S  &  6 
Vict.  c.  111.  the  corporate  borough  of 
B.  was  created  by  charter,  not  con- 
taining a  non  intromi  t  tan  t  clause.  Its 
area  was  a  part  of  the  county  of  S.  A 
grant  of  a  Court  of  Quarter  Sessions 
was  made,  and  the  council  appointed 
a  clerk  of  the  peace  for  the  borough. 

Held,  that  ttic  clerk  of  the  peace  of 
the  county  of  S.  was  not  entitled  to 
compensation  under  sect.  66  of  stat. 
5  kUW.A.c.  76.,  be  not  having  been 
removed  nor  hJs  office  abolishe*],  al- 
though the  profits  were  diminished. 
RegiTia  V.  Council  of  Brighton,  249. 

IV.  SecU.  90,91,  132. 

Ry-lnws    of  town   council.     On  appeal 

against  a  conviction  for  infringing 
ihem.  Court  of  Q,  B.  will  receive  a 
special  case  stated  by  Recorder  with 
consent  of  parties,  though  sect.  132. 
takesawavcertiorari,  831.  Certiorari, 
II. 

V.  Sects.  84,  92.     Local  Acts.     Levy- 
ing of  rates  by  town  council. 

Where  part  of  ihe  land  compre- 
hended within  a  municipal  borough 
has,  previously  tu  the  coming  iuto 
operation  of  stat.  S  &  6  IF.  4.  c.  76. 


I  distant,  bjr  being  rated  t  , 
rate  partly  applicable  to  the  boroug 
f\uid ;  but  Rich  poor  rale,  so  far  t 
applicable  to  such  expcnces,  c&nnt 
be  sustained  as  agunst  such  partie 
HaOea  V.  Overteert  of  Brighton,  S4; 


NEWSPAPER. 

Report  of  proceedings  at  a  public  meet 
ing.  Publication  of  defamatory  D)att« 
not  privileged,  229.    lOel,  I, 

NEGLIGENCE. 

Contractors  acting  bonS  fide  under  th 
authority  of  the  Metropolitan  Com 
missiouers  of  Sewers,  not  liable  fo 
negligence,  426.     Setcert. 

NOT  GUILTY. 
See  PUading,  II.  3. 

NUISANCES  REMOVAL   ACT. 
(18&  ISVicT.c.  121.). 

Sects,  10,12, 14.  Notice  to  Local  Authc 
ritj  by  party  ^grieved  by  nujsaoci 
Discretion  of  Local  Authority  as  t 
enforcing  order. 

Under  The  Nuisances  Removal  Ac 
for  England,  ISM  (18  &  19  Vic 
e.  121.),  the  sanitary  injector  fc 
The  Local  Authority  of  a  i£strict  ob 


OCCUPATION. 


PATENT. 
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tained  an  order  of  justices  for  the 
abatement  of  a  nuisance.  The  Local 
Authority  were  requested  by  the  party 
aggrieved  by  the  nuisance  to  take 
steps  for  enforcing  the  order,  but  did 
not  do  so.  This  Court  refused  an  ap. 
plication,  by  the  pai*ty  aggrieved,  for 
a  mandamus  to  compel  the  Local 
Authority  to  enforce  the  order.  JSx 
parte  Bas^ett,  280. 

OCCUPATION. 

Rateability  by  reason  of.  See  EcUe, 
L  I,  i. 

OFFICIAL  MANAGER. 
See  Company^  II.  2. 

ORDER. 
Of  reference.     See  Arbitration, 

Testing  order.  See  Banknqd  and  In^ 
solvent,  IIL  2  :  IV.  1. 

Order  of  discharge  bv  Insolvent  Court. 
See  Bankrupt  and  Insolvent,  lY.  2. 

Orders  of  Justices.     See  Justices,  1. 

PATENT. 

I.  Action  for  infringement,  brought  by 
assignee  of  patent.  Plea,  denying  the 
assignment,  held  good,  upon  eviaence 
of  non-registration  under  Patent  Law 
Amendment  Act. 

To  a  declaration  for  infringement 
of  a  patent,  brought  by  an  alleged  as- 
signee (by  indenture)  of  the  patent, 
the  defendant  pleaded,  by  denymg  the 
assignment  modo  et  formd.  On  the 
tria!^  it  appeared  that  an  instrument 
of  assignment  had  been  executed  by 
the  patentee,  but  that  it  had  not  been 
registered  under  The  Patent  Law 
Amendment  Act,  1852  (15  &  16  Vict, 
c,  83.).  Held  that,  as,  by  sect.  35, 
the  original  patentee  is,  until  the  entry 
of  the  registration,  to  be  deemed  and 
taken  to  be  the  sole  and  exclusive 
proprietor  oi'  the  patent,  the  defendant 
was  entitled  to  a  verdict. 

Although  the  objection  was  not  spe- 
cified in  the  notice  of  objections  deliver- 
ed by  him.     CholUt  v.  hoffman,  686. 


II.  Patent  for  working  flour  mills. 
Construction  of  specification.  What 
would  amount  to  an  infringement. 

A  patentee,  in  his  specification, 
claimed,  as  his  invention,  exhausting 
from  millstone  cases  the  dusty  air 
blown  through  between  the  grinding 
surfaces,  by  a  blast  of  air ;  being  a 
combination  of  a  blast  and  an  exhaust 
applied  to  the  working  of  a  mill.  The 
Claim  was  not  restricted  to  any  parti- 
cular mode  of  creating  or  applying 
the  blast  of  air,  nor  to  any  particular 
mode  of  producing  the  exhaust ;  and 
both  blast  and  exhaust  had  previously 
been  used  separately  in  working  mills. 
Held :  that  tne  invention  of  this  com- 
bination and  application  of  a  blast  and 
an  exhaust  might  be  made  the  subject 
of  a  patent. 

From  the  general  description,  it 
appeared  that  the  upper  stone  was 
fixed  and  the  lower  stone  was  made  to 
rotate;  and  some  advantages  were 
pointed  out  as  resulting  from  this  ar- 
rangement. Qutere,  whether,  accord- 
ing to  the  true  construction  of  the 
specification,  the  claim  should  be 
lunited  to  the  application  of  a  combi- 
nation of  a  blast  and  an  exhaust  with 
a  mill  in  which  only  the  lower  stone 
rotates  ? 

But,  Held  that,  if  the  claim  be  so 
limited,  the  use  of  a  new  part  of  the 
combination,  viz.  a  comoination  of 
blast  and  exhaust,  though  in  connec- 
tion with  a  mill  in  which  the  upper 
stone  does  rotate,  may  be  an  infringe- 
ment of  the  patent.  Bovill  v.  ^y. 
u}orth,  725. 

III.  Patent  for  making  envelopes.  What 
would  be  an  infringement  of  the  par- 
ticular patents  Question  of  infringe- 
ment for  the  jury. 

In  an  action  for  the  infringement 
of  a  patent,  the  question  of  infringe- 
ment or  not  is  for  the  jury  and  not 
the  Judge,  although  there  be  no  ques- 
tion with  respect  to  whether  the  de- 
fendant has  or  has  not  used  the  parti- 
cular machine  or  process  which  is 
alleged  to  be  an  infringement. 

The  specification  of  a  patent  for  an 
invention  of  ^improvements  in  the 
manufacture  of  envelopes**  described 
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rierk  of  iti5tkc9 :   «b«n  {«Table.  26. 


IL  Hi^  bmiliC  of  couDiT  murt.  not 
liable  to  penaliT  for  acting  for  >  partj 
■pplnnf  to  (be  coantT  a>DrI  for  a 
«uTuit  under  the  Al>»n>ii-]ing  Deb- 
iwT!  Arrest  Act.  S03.  CovaJy  Cawrt. 
lU. 

IIL  Inronnalion  fnr  penallj  noHer  lb« 
Eicl<e  Acu :  (lt>iiil$!al.  Se<;kHif 
cannot,  on  dmniffJD^  an  appeal  ■gviii5i 
rach  dbmbtaL  awaril  «-«i5  zgain^  the  , 
Crown,  492.     C<uU.  III.  1.  | 
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1.  Xonqnam  indelHlatiu.  in  an  actka: 
ID  reooier  bac^  emdnct  moner  pud 
lo  a  witiMss.  wbeD  caofc  'a  tmiei 
and  be  does  nx  attend,  does  tK* 
raiM  (he  question  vbetber  plainiid 
has  had  tbe  monCT  allvTwed  oi 
Ujialiiin  of  ciet«.  I.     Jffwa.  I-  1. 

2.  Parment  bto  Coart,  not  pleadabit 
ti^etber  with  picas  deniinf  m 
Jiutifjii^  whole  caoae  of  action. 
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with  plea'  denj 
whole  cause  of 
which  the  paTineiit  is  |ileaded. 


POLICY. 


POOR. 
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Even  on  the  terms  of  the  defendant 
consenting,  if  plaintiff  accept  the 
money,  to  withdraw  the  other  pleas 
and  snfiTcr  judgment. 

Although  the  complaint  in  the  de- 
claration appear  to  be  oppressively 
multifarious.  Gales  v.  Lord  HoUana, 
336. 

3.  Not  Guilty.  Effect  of,  in  an  action 
for  debauching  plaintiff's  wife. 

To  declaration  "for  that  the  de- 
fendant debauched  and  carnally  knew 
plaintifTs  wife,**  the  defendant  pleaded 
llot  guilty. 

Held  that,  under  this  issue,  it  was 
not  necessary  for  the  plaintiff  to  prove 
that  a  female  shewn  to  have  been 
debauched  by  defendant  was  the  wife 
of  plaintiff.     Kenrick  y.  Horder,  (}28, 

4.  Justification,  alleging  20  years 
user,  to  an  action  for  obstructing 
plaintiflTs  use  of  a  watercourse. 
Bad,  for  not  alleging  that  such  user 
had  actually  obstructed,  391 .  Ease- 
ment, IV. 

5.  Justification,  to  action  for  libel, 
setting  out  a  particular  transaction, 
and  alleging  that  the  libel  was 
written  and  published  solely  with 
reference  to  that,  639.    Libel^  11. 

6.  Equitable  plea,  to  action  on  pro- 
missory note,  that  it  was  made  by 
defendant,  as  surety  only,  jointly 
with  another,  as  principal,  and  that 
plaintiff  gave  time  to  the  latter,  held 
good,  431.     Promissory  Note,  II. 

POLICY 
Of  insurance.     See  Iiisurance, 


POOR. 


I.  Settlement. 


1.  Under  stat.  3  W,^'  M,c.  11.  s,  6., 
by  paying  rates  for  one  year.  Effect 
of  Reform  Act  (2  &  3  TT.  4.  c.  45. 
s,  3.),  as  to  rating  of  occupiers, 
upon  previous  local  Acts. 

By  a  local  Act  (11  G.  4  &  1  TT.  4. 
e,  X.)  the  landlords  of  houses  in  the 
parish  of  G.,  instead  of  the  occupiers. 


are  to  be  rated  to  the  relief  of  the 
poor  if  the  assessable  value  of  the 
bouse  be  assessed  at  less  than  30/.  per 
annum.  G,  is  within  a  borough.  The 
occupier  of  a  house  in  G.,  assessed  at 
less  than  30/.,  claimed  under  the  Re- 
form Act  to  be  rated,  and  was  rated, 
and  paid  the  rates  for  three  successive 
years  ;  he  did  not  during  that  period 
occupy  the  entire  house. 

Held,  that  he  had  acquired  a  settle- 
ment, under  stat.  3  IF.  ^  ilf .  c.  1 1 . «.  6., 
by  being  charged  with  the  rates  and 
paying  them.  Regina  v.  hihabitcmts  of 
St.  Giles  in  the  Fields,  205. 

2.  Under  stats.  3  IF.  ^  Af.  c.  1 1.  *.  6. 
and  6  (7.  4.  c.  57.  s,  2.,  by  payment 
of  parochial  taxes.  The  tenement, 
if  not  the  property  of  the  party 
paying,  must  have  been  occupied  by 
him  for  a  year. 

Under  stats.  3  ^  4  TT.  ^  ilf.  c.  1 1. 
s,  6.  and  6  G,  4.  c.  57.  «.  2.  a  settle- 
ment cannot  be  gained  by  payment  of 
Earochial  taxes  for  a  tenement  not 
eing  the  property  of  the  party  paying, 
without  an  occupation  of  the  tenement 
by  him  for  a  year.  Regina  v.  The  In- 
habitants of  Westbury  on  Trym,  444. 

II.  Order  of  removal. 

1.  Stat.  9  &  10  Vict.  c.  66.  Preg- 
nancy not  necessarily  "sickness** 
within  sect.  4. 

On  an  appeal  against  an  order  of 
removal,  the  Sessions  stated  for  the 
opinion  of  the  Court  a  case :  by  which 
it  appeared  that  the  pauper  was  an 
able-bodied  single  woman,  who,  while 
in  service,  became  pregnant,  and  was 
dismissed  from  the  service ;  and,  by 
reason  of  her  advanced  state  of  preg- 
nancy, was  unable  to  take  a  situation 
and  maintain  herself.  The  removing 
justices  had  not  found  that  she  was 
chargeable  in  respect  of  relief  made 
necessary  by  sickness,  but  only  that 
she  "  has  become  and  now  is  actually 
chargeable.** 

Held  that,  upon  this  statement,  it 
was  not  to  be  inferred  that  she  had 
become  chargeable  in  respect  of  any 
sickness ;  and  that  the  order  of  removal 
was  not  therefore  objectionable  under 
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iDaintenaniw,  &c.     Qvardiaaaof  Leedx  ' 
V.  Giiardiaw  of  WiJiififld,  238.  | 

2.  Dutresa  warrant  to  levy  Anrears  of 
expences  of  mflintenance.  Juris- 
diction of  justicea.  Effect  of  stat. 
IG  &  17  Vict.  c.  97.  on  previous 
orders  of       ' " 


A  lunatic  having  a  settlement  in  /., 
but  having  the  status  of  irremove- 
ability  from  M.,  was,  in  1851,  Rcnt  to 
an  aaylum  from  M.,  which  was  not 
CompriBed  in  any  union  ;  and  an  order 
lor  the  eipencea  was  made  on  /. 
Stat.  16  &  17  Via.  c.  97.  having  after- 
wards passed,  I.  refused  to  pay  any 
enpences  incurred  subsequently  to 
S9th  September  1853.  Two  justices 
issued  a  distress  warrant  to  levy  the 
arrears  under  which  the  goods  of  one 
of  the  overseers  of  /.  were  seized.  A 
writ  being  issued  by  him,  against  the 
justices,  a  case  was  stated  for  the 
Queen's  Bench. 

Held,  by  the  Exchequer  Chamber,  ' 
reversinKtbeiud^etit  of  the  Queen's 
Bench,  that  t^e  justices  had  no  juris- 
diction to  issue  the  warrant;  the 
order  on  1.  being  by  implication 
annulled  bystat.  16  &_17  Viet.  c.  97., 
and  there  being  no  obligation  on  /.  to 
lakeanysteps  toget  ridofit.  Knawkt 
V.  Trafford,  144. 

3.  Relieving   officer.      Surcbai^e  of, 
by  poor  law  auditor.     Application 
to  justices  for  a  distress  warrant : 
their  j  urisdiction. 
Wh«n  a  relieving  officer  is  sur- 
charged by  the  auditor  of  an  audil 
district,  and  application    is   made  to 
justices  lo  issue  a  distress  warrant,  if 
the  statutable  proof  of  the  eurcbargc 
be   complete,   the  justices    have    no 
power  to  inquire  into  the  grounds  of 
the   surcharge,   but   must   issue    the 
If  they  refuse  to  do  so,  the- 


PRINCIPAI.  AND  AGENT. 
First  :  Liability  of  principal  for  acts  of 

I.  Of  sbipowncr  for  acts  of  tbe  master, 
when  the  ship  ia  chartered  for  a 
lump  sum,  and  put  up  by  the 
charterer   as  a  Reneml   ihip,  704. 

Secondlt  :  Liability  of  agent. 

IL  As  principal,  in  particular  cases. 

1.  Charlerparty  made  "  between  " 
owner  and  "  W.,  as  agent  for"  cer- 
tain parties,  to  whom  the  ship  was 
to  be  addressed.  W.  personally 
liable  as  charterer,  942.   Ship,  U.  5. 

2.  Ckintract  to  purchase,  br  u^nt, 
stating  it  was  on  behali  of  bis 
principal,  but  not  disclosing  bis 
name.  Evidence  admissible,  in 
action  against  agent  for  not  accept- 
ing, of  a  custom  that,  under  aucb  a 
contract,  agent  was  liable  to  be 
treated  as  principal,  266.  Coniivet, 
IV. 

m.  Asagentiforbreachof  promise  that 
he  had  authority  lo  contract. 


Court  will  compel  them  by  a  rule 
a  mandamus.   Hegirux  v.  Linfitrd,  ~ 

TV.  Poor  rate.     See  Rale,  I. 


950. 


POST  OFFICE. 

Public.  Non-rateability  of  premises 
leased  and  occupied  for  that  purpose, 
483.    Rote,  I.  1.  i. 


W.  signed  a  written  agreement, 
describing  himself  in  the  signature 
as  agent  lo  O.,  wberebv  he  agreed 
with  C.  that  a  lease  should  be  granted 
to  C.  of  a  farm  belonging  to  G.  C. 
and  IF.  both  believed  that  W.  had 
authority  from  O.  to  make  tbe  agree- 
ment ;  in  fact  If.  had  no  such  autho- 
rity. G,  refusing  to  grant  the  lease, 
C.  filed  a  bill  against  O.  for  specific 
performances ;  and,  after  G.  had  put 
m  his  answer,  denying  W.'s  authority, 
C.  gave  notice  to  If.  of  the  suit  and 
ground  of  defence,  and  that  C.  would 
proceed  with   the   (   ''      '    "" 


bring  an  action  against  W.  for  dam- 
ages in  the  event,  either  of  the  bill 
being  dismissed  on  the  ground  of 
defence  set  up,  or  of  If.  requiring  C. 
not  further  to  proceed.  If.  answered, 
repudiating  his  liability  to  C.     Hie 


PRINCIPAL  AND  AGENT. 


1  Ihe  ground  of 
defence  set  np.  j 

On  ■  case  stating  the  abo*e  cii 
cuniiilancea,  with  libert;  to  the  Court 
to  draw  inferences  of  fiu:t :  Held : 

1.  That  C  was  entitled  to  maio' 


nty. 

2.  That  C  might  recover  in  such 
action  damages  for  the  expence  of  the 
Chancery  proceedings,  it  not  appear- 
ing that  he  had  instituted  theoi  vo- 
caulioualj,  and  they  being  therefore 
damiget  naturally  resulting  from  the 
misrepresentation  made  by  W.  Col- 
Unf.  Wrigkl,SQ\. 

2.  Purchase  of  sbip  by  allied  agent. 
Resale  of  ship :  measure  of  damages, 


Evidence  of  general  authority  to  agent 
to  order  goods,  so  as  to  give  vendor 
the  right  of    action   against   such 
agent,  in  the  absenue  of  notice  that 
his  authority  hod  expired. 
Defendant  had  a  jeweller's  shop  at 
Lewei,  he  residing  near  London;  the 
business  at  Lcvwi  vus  managed  by  A., 
who,   by  defendant's   authority,  was 
in  the  habit  of  giving  orders  at  ieuv», 
verbally  and  by  letter,  for  goods  lo 
be   scut   to   the   shop :    and   A.   had 
given  Bueh   orders   Co  plaintiff,   who 
resided  in  Lmidon,  and  who  had,  in 
compliance  with  them,  sent  goods  to 
the  shop,  which  defenilanl   had   ac- 
cepted.    A.  absconded  from  the  shop, 
came   to   London,    verbally    ordered 
goods,    consisting    of   jewellery,    of 
plaititiff',  as  fur  defendant,  and  took 
them  nwiiy,  saying  that  he  was  going 
to  Lewes. 

Held  that,  upon  these  facts,  a  jury 
might  lind  that  defendant  had  so  con- 
ducted  himself  as  to  make  plaintiff 
lielieve  that  A.,  whilst  in  defendant's 
employment,  had  authority  to  order 
goods  as  he  diil ;  and,  cm  such  find- 
mg,  plaintiff,  not  having  hud  notice  of 
the  termination  of  the  authority, 
would  be  entitled  to  recover  the  price 
from   defendant.       "  "  ' 

inim.  879. 


Purchase  of  goods  abroad,  by  on! 
and  on  account  of  a  correspnndei 
Shipment  of  goods  in  exchange  f 
mate's    receipt.  Sic.     Testing 
property. 

Plaintiffs,  merchants  in  LomdoA,  pu 
chased  for  C^  bat  on  their  own  credi 
goods  abroad,  debiting  C.  with  tl 
price  and  a  commission.  T^e  gooi 
were  warehoused  in  London  in  plaii 
tiff's  name.  C.  in  his  own  name  ei 
nged  room  for  the  goods  in  the  sh 
£.,  which  had  been  put  up  as  a  ;^n< 
ral  ship  for  CakvUa.  Plaintiffs,  . 
C's  request,  delivered  the  goods  to 
lighterman,  but,  with  a  view  to  pr< 
serve  their  lien,  took  the  lighlermar 
engagement  to  give  them  the  matt 


was  handed  to  the  lightemum,  wl 
gave    it   to    plaintiffs.     C   promiu 

Elaintiffs  to  redeem  the  mate^  re<Ki[i 
ut  never  did  so,  and  fraudulentlv  n 
duced  the  ship-brokers  to  get  bills 
lading  to  C'e  order,  to  be  signed  t 
the  master,  though  the  mate's  recej) 
was  not  produced.  C.  fraudulent 
indorsed  these  bills  of  lading  for  vaK 
to  a  bon&  fide  indorsee.  Flaintil 
had  no  communication  with  the  sbii 
brokers  or  captain  till  afler  the  shi 
had    sailed,   when,    the    facts    bein 


of  tbc  ship  at  CalcHtta.  Jhe  goot 
were  delivered  by  the  captain  at  Ca 
mUa  to  the  bolilers  of  Ihe  bills  < 
lading.  An  action  was  brought  f( 
this  conversion  against  the  ship.ownc 
and  tbc  captain.  It  appeared  that  l)i 
captain  and  crew  were  appointed  b 
tbc  ship-owner,  but  the  ship  was  chai 
tered  tor  a  lump  sum  to  third  partic: 
who  put  up  the  ship  as  a  general  shi] 
It  wM  proved  that  the  reliisal  of  th 
captain  to  deliver  the  goods  at  Cm 
culla  was  hy  the  orders  of  the  shii 
owner.  The  only  question  left  to  In 
jury  was,  Whether,  under  the  circun 
stances,  the  master  was  justified  i 
signing  the  bills  of  lading  withou 
the  piroduction  of  the  mates  receip 
'I'hc  jury  finding  in  the  negative,  tb 
plaintiffs  had  the  verdict  against  hot 


PRINCIPAL  AND  SURETY. 

derenduits  on  the  pleM  of  Not  guilty 
Mid  Not  poMeaaed. 

Held;  that  the  property  in  the 
floods  remuned  the  property  of  tbe 

SUintifl's,  there  nerer  having  been  any 
elivery  animo  truiiferendi  to  C ; 
and  that  the  mbdeliverr  at  Cakutia 
was  a  converaion.  And  that  the  ques- 
tion whether  the  plaintiffs  were  pre- 
cluded from  relying  on  their  property 

in  effect  prop^lj  left  to  the  jury  and 
properly  found  by  them. 

Held,  alio,  that,  the  ship-owner 
having  aaihorizcd  the  detention  at 
Calcutta,  the  verdict  was  proper. 

SembU :  that  under  inch  a  charter 
party  the  sfaipi-owner,  though  perhaps 
not  liable  on  the  contracts  made  for 
carriage  of  ^oods  in  the  ship  at  a 

Senerol  ship,  is  still  liable  for  the  mis- 
elivery  of  the  goods  by  the  captain, 
who  for  many  purpoces 
aervant.  £Im  < 
.VcfcOor,  704. 


PRINCIPAL  AND  SURETY. 

I.  Rights  of  surety,  as  against  a  third 

party. 

Constructive  relation  of  principal  and 
surety,  between  two  joint  makers 
of  a  promiMory  note  for  the  accom- 


II.  Liability  of  surety,  to  a  third  party. 

Under  a  bond  by  treasurer  of  a 
borou^,  under  Municipal  Corpo- 
ration Reform  Act,  97.  Mmietpal 
Corporatim  Refomi  Act,  II- 

PRIVILEGE. 
I.  From  arrett.     See  Arrttl. 


PROBATE. 
See  Execuiort  and  Admituitratart. 


PROMISSORY  NOTE. 


PROMISSORY  NOTE. 


I.  Covenant  to  pay  by  f  ,  ^ 
note.  Not  satisfied  by  the  luere  deli- 
very of  lucli  promissory  note.  Action 
for  non  pavraent  of  a  note  so  delivered 
not  barrea  in  six  yean. 

By  deed  between  D.  and  H^  D. 
sold  to  H.  beds  of  coal,  and  H.  cove- 
nanted to  pay  to  J),  s  sum  named  for 
the  purchase  money,  "in  manner  and 
at  the  times  following,"  that  is  to  say, 
part  in  cash  on  the  day  of  the  date  of 
the  deed,  and  the  remainder  bv  five 
promissory  notes  under  ff.'s  hand, 
bearinr  even  date  with  tbe  deed, 
payable  to  D.  or  order  on  the  1st  of 
Jidj)  in  every  year  till  the  whole  pur- 
chase money  should  be  paid,  with 
interest,  until  the   notea  should  be 

D.  declared  wainit  H.  on  this  deed, 
alleging  that,  tbongh  H.  eave  D.  two 
notes  &c.  (according  to  the  langna^ 
of  the  covenant),  and  afterwards  paid 
a  part  of  the  principal  and  interest 
mentioned  in  those  notes,  jet  be  did 
notpaythe  residue  of  the  pnncipal  and 
interest  mentioned  in  those  notes,  but, 
except  as  to  the  part  so  pud,  ihoae  note* 
and  so  much  of  thepnrchase  money  and 
interest  as  was  therein  mentioned 
remained  wholly  unpaid  to  D. 

Held  a  good  breach,  the  covenant 
extending  to  the  payment  of  the  money 
named  in  the  notes,  and  not  being 
satisfied  by  the  mere  delivery  of  the 

And  (bat  it  was  a  bad  plea,  that 
the  causes  of  action  did  not  accrue 
withinsixyearsbeforethesuit.  Dixoit 
T.  Holdrogd,  903. 

II.  Action  on  promissory  note.  Equita- 
ble plea,  alleging  that  note  was  made 
by  defendant,  ax  surety  only,  jointly 
with  another,  as  prinaipal,  and  that 
holder  gave  time  to  tbe  latter. 

Action  on  a  promissory  note.  Ptea 
on  equitable  grounds,  that  defendant 
made  the  notes  jointly  with  J.  for  J,'i 
accnmmodation,  and  as  surety  for/.,- 
aoii  that  the  notes  were  delivered  to 
plaintiff  and  taken  by  him  on  an 
agreement  between  them  that  defend- 


myrEcnoT. 


KAILWATS  CLACSS  OO^XM 
DATIOS  ACT. 


rUVUCATJOS. 

OrShtL    SteEAL 

RATE. 

PCELIC   HEALTH  ACT-   IMe. 

L  Pocrnu. 

Hi  kur^.c^i.}. 

A  bxal  Bob;^  if  H^di  ■waind 
ih*  '■-■•nen    oC  prpienT    sd/>aiisg   » 

il ;  awL  tfcej  lunra^  du>U  i^aal:. 
tW  Li.eal  Board  mwii  t^  work  irj 
I*  i-rfi*;  by  cticiraci-  Betbre  miking 
(be  ooTnFt.  Dij  ejlLoul^  *u  mule  of 
■Ik  anrtiu]  eifieoce  r^  rcp«irin^  the 
w«rk  vhcD  dotw  1  nor  wa*  idj  reporl 
(»fa«^D«(l  u  to  *h«tb?r  it  «c>ulJ  l« 
Brir4  adTuiU<rmai  to  contract  ottl* 
f'lr  tb<*  eiccaliun  of  tiie  ■ock,  or  for  ; 
tb«  eX'z'.Tit'um  and  msinleiuiice  iben-  | 
of.  In  otber  respecu  the  directions 
</f  »ect.  ^5  .if  the  PuUic  H?»llb  Act. 
1<141  fll  &  12  Viet.  r.  fiS.),  •«*  fol- 
lowtnJ,     Ori  ■  ipecial  case  : 

Iltli],  that,  aa  the  work  wbtm  com- 
plete would  not  b«  repiured  and  laain- 
tainc^   DDdCT  the  Act,  or  oat  of  tbe 


L  Bt  orcnstitM  :  exeep** 
pSMOAwLkved  aad 


Haa«ea.  the  ^TyatT  e^  a  mljai 
w«T«  taken  Of)  le>f«  oj  the  PoatMaA 
G«ikaml,aiKi  oerapicd  ai  a  poali^ic 
!«-  the   porpoaa  of  the    post  offii 


Held,  thai  the  prenuiea,  being  o 
copied  bT  the  serrants  trf'  the  Crow 
for  public  porpoMS,  no  ooe  was  rati 
able  in  inspect  of  the  occapation  1 
them.  Smitk  T.  Gmrdiamt  af  Be 
mirngkam,  493. 

ii.  Settlement  bj  pajmoit  at  ratei  ( 
one  jew. 

Effect  of  Reform  Act  (2  &  3  W. 
c.  45}.  I.  30^  ai  to  rating  of  owi 
pier$,  upon  preTioni  Ioc«l  Acta,  30 


RATE. 


REFORM  ACT. 


1027 


iii.  Crediting  of  excess  paid. 

Crediting,  by  parish  officers,  of  excess 
of  rate,  paid  during  an  appeal,  upon 
the  assessment  appealed  against, 
and  aT.jrwards  reduced. 

Under  stat  41  O.  3.  c.  23.,  if  a  rate 
be  appealed  against  and  reduced,  but 
the  party  rated  has  during  the  appeal 
paid  on  the  unreduced  assessment, 
the  parish  officers  may,  in  subsequent 
rat^  credit  him  for  the  excess  paid, 
without  an  order  of  Sessions.  Regina 
V.  Parker f  155. 

2.  Appeal  against.     See  Appeal. 
U.  Highway  rate. 

Arrears  of,  under  (reneral  Highway 
Act,  to  whom  payable,  after  the 
Dassing  of  the  Metropolis  Local 
Management  Act,  5.  Metropolis 
Local  Managemeni  Actt  11. 

III.  Paving  rate,  under  Public  Health 
Act  (11  &  12  Fief.  c.  63.). 

When  estimate,  &c.,  of  expence  of 
works  is  necessary  to  enable  Local 
Board  to  enforce  the  rate  for  their 
construction,  107.  PubUc  Hetdth 
Act. 

IV.  Lighting  and  watching  rates. 

1.  Under  stat  3  &  4  W,  4,  c,  90. 

Jurisdiction  of  magistrate  to  decide 
whether  two  meetings,  held  at  dif- 
ferent times  under  the  Act  by  the 
ratepayers,  were  substantially  one 
and  the  same  meeting,  220.  i/tcm- 
dictwn,  XXI. 

2.  Under  5  &  6  W.4.e,  76. 

Extent  of  powers  of  town  council  as 
to  levying  a  watch  rate  upon  a  part 
of  tiie  borough  previously  exempted 
by  a  local  Act :  who  are  to  contri- 
bute, 342.  Municipal  Corporation 
Reform  Act,  V. 

V.  Sewers'  rate. 

Question  of  rateability,  where  rate  is 
imposed  by  the  Commissioners  of 
sewers,  how  to  be  raised  :  on  what 
principle  such  rat*  should  be  made. 

3u2 


A  sewers*  rate,  laid  on  an  occupier 
by  the  Metropolitan  Commissioners  of 
sewers  under  stat.  11  &  12  Vict.  c.  1 12., 
could  be  impeached  only  by  appeal  to 
the  Commissioners,  under  sects.  95, 96. 

Therefore,  in  an  action  to  recover 
for  such  a  rate,  brought  by  The  Me- 
tropolitan Bourd  of  Works,  under  stat. 
18  &  19  Vict.  c.  120.  s.  147^  against 
the  party  rated,  it  is  not  competent  to 
such  party  to  object  that  the  property 
in  respect  of  which  he  is  rated  derives 
no  benefit  from  the  sewers. 

The  Court  (Lord  CampbeU  C.  J., 
Coleridge,  Erie  and  Cromptan  Js.),  at 
the  reauest  of  the  parties,  stated  ex- 
trajudicially their  opinion  that,  since 
stat.  11  &  12  Vict.  c.  112.,  the  sewers' 
rate  should  be  niade,  tfdcing  into  ac- 
count the  benefit  which  the  property 
derived  from  the  sewers,  as  under  the 
previous  law  of  sewers.  Metropolitan 
Board  of  Works  v.  VauxkaU  Bridge 
Company ,964y  III.  1. 


RECOGNIZANCE. 

I.  By  prosecutor,  upon  removal  of  an 
indictment  by  certiorari,  not  necessary 
where  it  is  against  a  corporation,  453. 
Certiorari,  Ul.  \. 

II.  By  one  of  two  joint  defendants,  upon 
removal  of  an  indictment  by  certiorari, 
for  payment  of  prosecutor's  costs  in 
the  event  of  either  being  convicted, 
140.     Certiorari,  lU.  2. 

ni.  TakiM  of,  by  clerk  to  justices. 
Penalty  for  receiving  too  large  a  fee, 
under  what  Qircumatancet  payable, 
26.     Seeeiont,  VII. 


RECTOR. 


See  Incumbent. 


REFORM  ACT. 

(2  &  3  W.  4.  c.  45.). 

Right  of  occupiers  to  be  rated  Tsect.  SO) 
controls  operation  of  local  Acts  pro- 
viding that  the  landlords  are  to  be 
rated,  205.    Poor,  I.  1. 
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REGISTRATION. 


SESSIONS. 


REGISTRATION 

Of  Joint  Stock  Companies.     See  Com- 
pany y  I.  1. 

Of  assignments  of  patents.  See  Patent,  I. 


REGULiE  GENERALES. 
HUary  Term,  536. 

RELIEVING  OFFICER. 
See  Poor^  III.  3. 


See  Poor, 


REMOVAL. 


REPORT. 


In  a  ncwspa^r,  of  proceedings  at  a 
public  meeting.  Publication  of  de- 
niatory  matter  not  privileged,  229. 
Libel,  I. 

RETURNING  OFFICER. 
See  Election,  III. 

RISK. 
Maritime.     See  Insurance, 

SALE. 
See  Vendor  and  Vendee, 

SALE. 
Bill  of.     See  BiU  of  Sale, 

SEQUESTRATION. 

On  petition  of  assignee,  under  stat.  1  &  2 
Vict,  c,   110.  «.  55.,  when  entitled  to 
priority,   542.     Bankrupt  and  Insol- 
vent, III.  2. 

SERVANT. 
See  Master  and  Servant, 

SESSIONS. 
I.  What  is    the  meaning  of  the  next 


*' practicable**  quarter  sessions  with 
respect  to  an  appeal  against  an  order 
of  remoYal,  643.    Appeal,  II.  3. 

II.  Discretion  of  sessions  as  to  dismis- 
sing an  appeal,  where  appellant  has, 
with  his  notice  of  appeal,  given  notice 
that  he  should  applj  for  a  respite, 
609.    Appeal,  II.  1. 

III.  Rule  absolute  to  sessions  to  enter 
continuances  and  hear  an  appeal, 
notice  not  having  been  served  on  all 
the  parties  interested.  Service  of  a 
second  notice,  omitting  some  of  the 
parties  and  some  of  the  objections  in 
the  first,  not  a  proper  service,  and 
appeal  dismissable,  619.  Appeal,  IL  2. 

IV.  Express  order  of  sessions  nnneces- 
sanr  to  enable  parish  officers  to  credit, 
in  future  rates,  a  partj  who  has  ap- 
pealed against  a  former  rate,  and, 
during  the  appeal,  has  paid  upon  such 
assessment,  wnich  was  afterwards  re- 
duced, 155.     Rate,  I.  1.  iii. 

V.  When  an  order  of  sessions,  con- 
firming an  order  of  justices,  is  silent 
as  to  costs,  a  sul^equent  sessions 
cannot  make  an  order  confirming  the 
first  order  of  Sessions,  and  giving 
costs,  935.     Costs,  III.  2. 

VI.  Sessions  cannot  award  costs  against 
the  Crown,  on  dismissing  an  appeal 
against  the  dismissal  of  an  information 
under  the  Excise  Acts,  492.  Costs, 
III.  L 

VII.  Reception,  by  clerk  to  Justices,  of 
too  large  a  fee.  Jurisdiction  of  Ses- 
sions as  to  approving  the  table  of  fees. 

If  a  clerk  to  justices  demands  and 
receives  a  fee  for  the  taking  of  racog- 
nizances,  as  for  a  principsi  and  two 
sureties,  there  being  in  fact  only  one 
surety,  he  is  not  guilty  of  an  offence 
or  liable  to  a  forfeiture,  under  stat 
26  O,  2.  c.  14.  s,  2.,  if  he  actually 
believed  that  there  were  two  sureties. 
By  the  Court  of  Q.  B. 

A  table  of  fees  to  be  taken  by  the 
clerks  of  justices  was  made  at  the  Jka« 
Quarter  Sessions,  and  submitted  for 
approval  to  the  next  October  Quarter 
Sessions  ;  when  the  further  considera- 
tion thereof  was  adjourned  to  the 
next  Epiphany  Sessions ;  and  at  these 


SET  OFF. 


SHIP. 
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last  mentioned  Sessions  the  table  (with 
some  alterations)  was  approved  of; 
and  the  same  was  afterwards  ratified 
and  confirmed  by  the  Judges  at  the 
next  following  Assizes.  Held :  that 
the  table  was  not  duly  approved,  rati- 
fied and  confirmed,  under  stat.  26  G. 
2.  c.  14.  *.  1.,  as  the  approval  ought  to 
have  been  given  at  the  October  Ses- 
sions, and  such  Sessions  had  no  power 
to  adjourn  the  consideration  thereof. 
By  the  Court  of  Exch.  Ch.,  affirming 
the  judgment  of  the  Court  of  Q.  B. 
Bowman  v.  Blyth^  26. 

SET  OFF. 

Of  one  judgment  against  another,  in  two 
actions  between  the  same  parties,  84. 
Contract,  III.  2. 

SETTLEMENT. 
Of  paupers.     See  Poor, 
Of  estates.     See  Will, 

SEWERS. 

Metropolitan  Commissioners  of.  Con- 
tractors actine  bon&  fide  under  their 
authority  not  liable  for  negligence. 

Defendants,  being  contractors 
acting  under  the  authority  of  the  Me- 
tropolitan Commissioners  of  Sewers, 
and  bon&  fide  acting  for  the  purpose  of 
executing  stat.  11  &  12  Vict,  c,  112., 
by  negligence  injured  the  plain tifiTs 
premises. 

Held  that,  under  sect.  128,  they 
were  exempted  from  all  liability  ;  and 
a  verdict  was  entered  for  the  de- 
fendants on  a  plea  of  Not  guilty,  by 
statute.     Ward  v.  Zee,  426. 

SEWERS'  RATE. 
See  Rate,  V. 

SHAREHOLDER. 
See  Company. 

SHIP. 
I.  The  chiirtcriiig. 


1.  Charterparty  made  "between** 
owner  and  "  W.,  as  agent  for  '* 
certain  parties,  to  whom  the  ship 
was  to  be  addressed.  W.  personally 
liable  as  charterer,  942.  In/ra,  II.  5. 

2.  Advance  of  freight  by  charterer  to 
owner.  Construction  of  charter- 
party. 

By  charter  party  between  defend- 
ant, owner  of  a  ship,  and  plaintiff,  it 
was  agreed  that  the  ship  should  pro- 
ceed from  London  to  B.,  and  there 
load  a  cargo  from  plaintifiTs  factors, 
and  therewith  proceed  to  Loudon,  and 
deliver  the  same,  on  being  paid  freight 
at  a  specified  rate :  "  cash,  for  shiu*8 
disbursements,  to  be  advanced  to  tne 
extent  of  300/.,  free  of  interest^  but 
subject  to  insurance  :**  "  the  freight 
to  be  paid,  on  unloading  and  right 
delivery  of  the  cargo,  as  follows  :  say, 
in  cash,  less  two  months*  interest  at  *' 
&c.,  "  and,  if  required,  300/.  to  be  paid 
in  cash  on  arrival,  less  two  months* 
interest.** 

300/.  was  advanced  by  plaint ifl[**s 
agents  at  B.  for  ship's  disbursements. 
Neither  plaintiff  nor  defendants  in- 
sured in  respect  of  this  300/.  The 
ship  left  B.  with  a  cargo  for  London, 
but^was  lost  before  reaching  London, 
Plaintiff  claimed  the  payment  of  the 
300/.,  as  a  loan  made  to  defendants; 
defendants  tendered  the  amount  at 
which  the  300/.  might  have  been  in- 
sured, but  refused  to  pay  more. 

Held:  that  plaintifTs  claim  could 
not  be  supported,  as  it  appeared  from 
the  charter  party  that  the  advance 
was  not  a  loan,  but  was  an  advance  of 
freight.     Hicks  v.  Shield,  633. 

3.  Liability  of  ship-owner  for  conver- 
sion of  cargo  by  the  master,  where 
the  ship  is  chartered  for  a  lump 
sum  and  put  up  by  the  charterer  as 
a  general  ship,  704.  Principal  and 
Agent,  V. 

4.  Contract  by  owner  of  a  ship,  that 
she  should  proceed  to  and  load  at  a 
foreign  port :  when  it  is  avoided  by 
the  breaking  out  of  war  between 
the  two  countries  after  such  agree- 
ment and  before  her  arrival :  plea 
to  that  effect. 


nine^  tMSvtis.  lii^  mat  Oiemt  Lad 

dM  l.iiit  »iir  rtt  K,  3irjr»rd.  i:  i<^ 
f*tut:  aignHtTuit  f'jr  drfKitdm.!  :.:■  ps- 
i'jrjL   kit*    ^^«i»aiHva  Tiilt-ic;   dt^nir 

■ltd  tiie  tdtkrlf  i^rtT,  i<T  rtsvAi   cf 

■rdcT     (d*    CUDIl^     TlUlsd     ItKiej'!     ic 

lliF  c»B»  (if  cusiTktaiid  of  vkr;  (Ik 
•eiz&rt  ur  ctoifiKaiiliaL  tV  tnaatfa  pni- 
pBtj  HE  buird  Dt-ulnl  t3^fa  and  of 
■tesn]  jjryfiir-.j  on  baard  monies' 
diipt ;  Mid.  br  1  Mic*j  i  'irdf^  iii  crjnii- 
cO.  ■nerved  ■  os-uuii  umt  fw  RmMOBM 
lAipt  ta  ivad  \iiai  liiipi  in  fintul 
pwu,  and  aDuved  fiacnaa  modiam 
teiacli.  vbicb  liiocld  Lare  njlcd  l«- 
1(7«   Ui«  dale   of   t^  order  idr   aor 

Smui     pon.      Ul      Hif4i»iy     u       FU(4l 

pan  ;  aod,    br   a   tltird  Miler.  made 


d  j(9K_  irri^ray  a  tradn^  and  de 
mc    tt:!.    iix    rstaoj.   and    I^ens'i 
([riaddsii  by  lav  V  ■ 
■nil    Ttiv-     if  iiBrli  a 

unaB-   jwnJiaT  &rtf   be  l^aL  ■)    I 

UL  iliit  i'coJ'd  br  ba^  doi  dcne- 

H<4ii  br  ba^  Cocru.  ilm  ik  rrp 
caa<H>  d^d  not  aOTC-  tlw  plea ;  1 
ibat  iLefcrM  order  in  ooon^  nita, 
(■i}t  Ui  ueuual  tx  bosuW  pondf 
«lij|a :  ite  acaaid  wJt  to  Aam 
diip! ;  asd  iLe  tkird  vu  bat  dMnm 
bare  oome  into  nfMraocai  oil  aAo"  t 
alle^  dinrduni  «r  the  tautrm 
E^oate  T.  Bovden.  763. 

$.  Lax  dan.     See  n/^  H-  ^■ 


Time  pcJiFj  on  caffo  : 
r/  polkr  ;  vWn  ailr  i 
ptMecud,  4fi£.     /wB 


SHIPMENT. 
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2.  InsuraQce  against  collision:  con- 
struction of  policy,  172.    Insurance^ 

3.  Policy  on  chartered  freight.  Ex- 
pences  of  getting  ship  off  shore, 
after  cargo  in  safety,  how  charge- 
able, 523.     Insurance,  II. 

4.  Contract  by  master  with  the  sea- 
men, for  additional  remuneration 
to  them  to  complete  the  Yoyage, 
under  what  circumstances  good, 
872.     Contract,  III.  3. 

5.  Lay  days.  What  are  ordinary 
delays  of  navigation. 

A  memorandum  of  charter  party 
was  expressed  to  be  made  "  between 
P.,  of  the  good  ship  C,  and  TT.,  agent 
for  E.  W.  Sf  Son,  to  whom  the  ship 
was  to  be  addressed.  It  was  signed 
by  W.  without  any  restriction. 

Held,  that  W,  was  personally  liable 
as  charterer. 

By  the  charter  party  the  ship  was 
to  proceed  ^*  to  Plymouth,  not  higher 
than  T.  or  N,,  or  as  near  thereunto 
as  she  can  safely  ffet,  and  deliver**  her 
cargo,  with  certam  lay  days  and  de- 
murrage days.  The  port  of  Plymouth 
is  a  tidal  estuary.  On  the  ship*s 
arrival  in  Plymouth  the  consignees 
ordered  her  to  discharge  at  B,,  an 
ordinary  landing  place  in  the  port  of 
Plymouth,  lower  than  2\  or  iV.  At 
this  time  the  tides  were  neap:  the 
vessel  went  as  near  to  ^.  as  she 
could  in  that  state  of  the  tide,  and 
lay  on  the  sand  for  some  dayi,  till, 
the  tides  being  higher,  she  got  to  B, 
In  an  action  for  demurrage : 

Held,  that  the  consignee  had  the 
option  of  naming  any  ordinary  load- 
ing place  in  the  port  of  Plymouth 
withm  the  limits  assigned,  and  that 
the  lay  days  did  not  commence  till 
the  vessel  reached  the  place  so  named. 
The  delay  in  getting  to  it  being  occa- 
sioned only  in  the  ordinary  course  of 
navigation  in  a  tidal  harbour.  Parker 
V.  Winlow,  942. 


See  Ship. 


SHIP  OWNER. 


SHIPMENT. 


Sec  Ship, 


SPECIFICATION. 

See  Patent. 

STATUTES. 
First  :    General  Public  Acts. 

I.  3   Ed.  1.  c.  25.     (Champerty).    58. 
Contracts  III.  1. 

II.  28  Ed.  1.  sUt.  3.  c.  11.     (Mainten- 
ance).    58.     Contract,  III.  1. 

III.  33  Ed.  1.  Stat.  3.     (Champerty). 
58.     Contract,  III.  1. 

IV.  32  H.  8.  c.  9.     (Buying  of  titles). 
58.     Contract,  III.  1. 

V.  5.  Eliz.  c.  9.     (Punishment  of  Per- 
jury, &c.) 

Sect.  12.    Attendance  of  witnesses,  1. 
Action,  1.  1. 

VI.  21   Ja.  1.  c.  66.      (LimiUtion  of 
Actions). 

Sect.  4.  Fresh  actions  by  executors 
or  administrators,  283.  Statute  of 
Limitations,  II. 

Sect.  4.  Actions  on  simple  contracts 
barred  in  six  years,  903.  Promts- 
gory  Note,  I. 

VU.  29  C.  2.  c.  3.  (Statute  of  Frauds). 

Sect.  4.  Agreements  for  sale  of  in- 
terest in  land,  503.  Statute  of 
Frauds, 

VUI.  ZW.ffM.c.U.    (Poor). 

Sect.  6.  Settlement  by  payment  of 
rates  for  one  year,  205,  444.  Poor, 
1.2. 

IX.  17  O.  2.  c.  38.     {Poor). 

Sect.  4.  Notice  of  Appeal,  609. 
619,  643.    Appeal,  II. 

X.  25  G.  2.  c.  29.     (Remuneration  to 
Coroners).    805.     Coroner. 

XI.  26  G.  2.  c.  14.     (Fees  of  clerks  to 
justices). 

Sect.  1.  Approval  by  justices  of  table 
of  fees,  26.     Sessions,  VIL 
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Sect.  2.  Penmltj  lor  Ukinff  too  large 
a  fee,  26.    SegMums^  VIL 

XII.  41    G.  3.  e.  23.     (Collection  of 
Poor  Rates). 

CreditiDff  of  pajrments  on  appeal,  155. 
12alif,  L  I.  iii. 

XIIL  41  G.  3.  e.  109.    (General  In- 
clorare). 

Sects.  10, 1 1, 14.    Extinguishment  of 
roads,  &c.,  384.     CMstam,  I. 

XIV.  3G.4.C.126.  (Turnpike  Amend- 
it). 


Sect.  32.  Exemptions  from  tolls,  498. 
~  f,  IL 


XV.  4  G.  4.  e.  34.    (Disputes  between 
masters  and  workmen). 

Sect.  3.  ConTiction  for  leavinff  ser- 
Tioe  before  contract  expiree^  697. 
Mader  and  Servant. 

XVI.  6  G.  4.  c.  42.    (Irish  Joint  Stock 
Banks). 

Sect.  12.  Judgments  against  public 
officers,  960.     Companif,  XL  2. 

XVII.  6  G.  4.  c.  57.     (Poor). 

Sect.  2.  Settlement  bj  payment  of 
taxes,  444.     Poar^  I.  2. 

XVIII.  9*  a  4.  c.  61.    (Excise). 

Sect.  18.  Definition  of  exciseable 
liquors,  839.    Excise,  I. 

XIX.  1  &  2  W,4.e.  32.    (Game  Laws 
Amendment). 

Sect.  30.  Title  to  land  set  up  as  a 
defence,  853.    JurisdicUon,  XIX. 

XX.  1  &  2  IF.  4.  c.  37.    (Truck  Act). 

Interpretation  of  "artificer,"  115. 
Truck  Act, 

XXI.  1&2  TT,  4.C.58.  (Interpleader). 
323.  Bailment,    564.  Interpleader, 

XXn.  2  &  3  IT.  4.  c.  45.  (Reform  Act). 

Sect.  30.  Rating  of  occupiers,  205. 
Poor,  I.  1. 


XXIII.  3  &  4  IT.  4.  c.  90.     (Luting 
and  Watching). 

Sects.  5,  16,  73.  Meeting  of  rate- 
payers for  adoption  of  Act,  220. 
Jwrisdietio^  XXI. 

XXTV.  4  &  5  IF.  4.  c.  77.    (Excise). 
Sect.  9.  Repeal  of  datj,  839.  Excise,  I. 

XXV.  4  &  5  IF.  4.  c  85    (Sale  of  beer, 
&C.,  amendment). 

Sects.  2,  8.  Licence  and  certificate: 
penalty  :  848.     Excise,  IIL 

XXVL  5  &  6  IF.  4.  c.  20.     (Stamps). 

Sect.  21.  Application  of  penaltiea 
under  stat.  I  &  2  IF.  4.  c  32. :  859. 
n.  (a).    Jvstices,  IL  1. 

XXyil.  5  &  6  IF.  4.  c  50.    (General 
Highway  Act). 

Collection  of  arrears  of  rate,  5.  Me- 
tropolis Local  Mamagememt  Act,  II. 

Sect.  23.  What  is  to  constitute  a 
highway,  399.    Highway,  1, 

XXVnL  5  &  6  IF.  4.  c.  76.  (Municipal 
Corporations  Reform  Act). 

Sects.  15,  22.  RevisioD  of  burgess 
lists,  90.  Mwndpal  Corporutioii 
Reform  Act,  L 

Sect.  58.  Appointment  of  treasurer 
to  borough :  bond  by  sureties,  97. 
Municipal  Corporatian  Reform  Act, 

Sect.  66.  Compensation  to  officers 
for  removal,  or  abolition  of  office, 
249.  Municipal  Corporation  Re- 
form Act,  III. 

Sects.  76,  91,  132.  By-laws:  con- 
viction for  infringement :  abolition 
of  certiorari,  83 1 .     Certiorari,  1 1. 

Sects.  84,  92.  Local  Acts:  town 
council  to  levy  rates,  342.  Mum- 
cipal  Corporation  Reform  Act,  V. 

XXIX.  7  IF.  4  &  1  Vict,c,  4.  s,  68.    (Ex- 
pences  of  Inquests),  805.     Coroner. 

XXX.  1  &2  Vict,  c.  110.      (Insolvent 
Debtors). 

Sect.  55.  Sequestration  on  petition 
of  assignee,  542.  Bankrupt  and 
Insolvent,  III.  2. 


STATUTES. 
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Sect.  92.  Vesting  of  surplus  assets 
366.    Jurisdiction f  IX. 

XXXL  3  &  4   Vict,  c,  86.     (Church 
Discipline). 

Sects.  15,  24.  Jurisdiction  of  arch- 
bishop: appeal,  315.  Church  Dis- 
cipline Act, 

XXXII.  6  &  7  Vict.  c.  18.     (Registra- 
tion of  Parliamentarj  Voters). 

Sects.  48,  65.  Copying,  &c.  lists  bj 
town  clerk,  799.    Borough^  II L 

XXXIII.  6  &  7  Vict.  c.  73.    (Attorneys 
Amendment). 

Sect.  37.  Signed  bill,  578.  Attorney, 
II. 

XXXrV.  6  &  7  Vict.  c.  89.    (Municipal 
Corporations  Amendment). 

Sect.  6.  Tenure  of  office  of  treasurer 
of  borough,  97.  Municipal  Corpo' 
ration  Reform  Act,  II. 

XXXV.  7  &  «  Vict.  c.  101.     (Poor). 

Sect.  56.  Workhouse  to  be  consi- 
dered in  parish,  21.    Poor^  III.  1. 

XXXVI.  7  &  8   Vict.  c.   110.    Joint 
Stock  Companies). 

Sect.  23.  Powers  of  Company  provi- 
sionally registered,  164.    Company, 

I.  1, 

XXX  VII.  7  &  8  Vict.  c.  113.    (Regu- 
lation of  Joint  Stock  Banks). 

Sect.  7.  Liability  of  shareholders 
upon  transactions  of  Company,  537. 
Company,  II.  1. 

Sect.  10.  Execution  against  indiyi- 
dual  shareholders,  356.     Company, 

II.  3. 

XXX Vm.  8  &  9  Vict.  c.  J  8.    (Lands 
Clauses  Consolidation). 

Sect.  68.  Assessment  of  compensa- 
tion, 660.  Lands  Clauses  Consolu 
daOon  Act. 

XXXIX.  8  &  9  Vict.  c.  20.    (RaUways 
Clauses  Consolidation). 

Sect.  6.  Assessment  of  compensation, 
660.  Lands  Clauses  Consolidation 
Act. 


XL.  9  &  10  FiVrf.  c.  66.    (Poor). 

Sect.  1.  Computation  of  time  of  re- 
sidence, 21.    Poor,  III.  1. 

Sect.  4.  Sickness  or  accident,  as  af- 
fecting removeability,  794.    Poor, 

n.  1. 

XLI.  9  &  10  Vict.  e.  95.  (County 
Courts). 

Sects.  29,  30.  Officers  not  to  act  as 
attorneys:  penalty,  603.  County 
Court,  III. 

Sects.  98,  99.  Commitment  by  Judge, 
for  debt  discharged  by  Lisolvency 
Court,  679.      County  Court,  IV. 

XLIL  11  &  12  Vict.  c.  43.  (Summary 
Convictions). 

Sect.  17.  Exception  of  excise  pro- 
ceedings, 848.    Excise,  III. 

Sects.  17,  23.  Form  of  conviction, 
853.    Jurisdiction,  XIX. 

XLIIL  11  &  12  Vict.  c.  44.  (To  pro- 
tect  Justices  from  vexatious  Actions). 

Sect.  5.  Rule  of  Q.  B.  to  compel 
justices  to  act,  672.  Jurisdiction, 
XX. 

XLIV.  11  &  12  Vict.  c.  45.  (Winding- 
up  Acts  Amendment),  960.  Com- 
pany, II.  2. 

XLV.  11  &  12  Vict.  c.  63.  (Public 
Health). 

Sect.  85.  Contracts  for  works :  esti- 
mate, 107.    Public  Health  Act. 

XLVI.  11  &  12  Vict.  c.  112.  Metro- 
politan Commissioners  of  Sewers). 

Sects.  95,  96.  Appeal  to  Commis- 
sioners, 964.     Rate,  V. 

Sect.  128.  Non-liability  of  parties 
acting  under  authority  of  Commis- 
sioners, 426.    Sewers. 

XL VII.  12  &  13  Vict.  c.  45.  (Quarter 
Session  Procedure  Amendment). 

Sect.  7.  Amendment  of  orders  of  jus- 
tices by  Court  of  Q.  B.,  557.  Jus- 
tices, I. 
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XLVm.  12  &  13  Vict,  e.  108.    (Poor). 

Sect.  4.  Exclusion  of  time  of  resi- 
dence in  asylum,  in  computing  time 
of  residence  generally  with  respect 
to  irremoveability,  21.  Poor,  III.  1. 

XLIX.  12  &  13  Vict,  c.  106.  (Bank- 
rupt Law  Consolidation). 

Sect,  129.  Distress  for  rent,  176. 
Landlord  and  Tenant^  I. 

Sect.  145.  Election  of  tenancy  by 
assignees,  176.  Landlord  and  Tenant^ 
I. 

L.  14  &  15  Vid.  c.  52.  (Absconding 
Debtors  Arrest),  603.  CotaUy  Courts 
III. 

LI.  15  &  16  Vict.  c.  83.  (Patent  Law 
Amendment). 

Sect.  35.  Registration  of  assignments, 
686.     Patent,  I. 

LII.  15  &  16  Vict.  c.  85.     (Burial  Act). 

Sects.  10,  11,  52.  Election  of  Burial 
Board,  575.     Burial  Acts, 

LI  II.  16  &  17  Vict.  c.  30.  (Removal  of 
indictments,  &c). 

Sect.  5.  Removal  of  indictments  by 
certiorari :  costs,  140,  453.  Cer- 
tiorari^ III. 

LIV.  16  &  17  Vict,  c,  97.  (Pauper 
Lunatics). 

Sect.  102.  Costs  of  maintenance  of 
irremoveable  pauper  lunatics,  21, 
144,  258.     Poor,  III. 

Sect.  108.  Right  of  appeal  against 
orderof  adjudication,  14.  P<wr,11.2. 

LV.  16  &  17  Vict.  c.  134.  (Burial  Amend- 
ment). 

Sect.  7.  Summoning  vestry  to  decide 
as  to  burial  ground,  575.  Burial 
Acts. 

LVI.  17  &  18  Vict.  c.  36.  (Prevention 
of  frauds  on  creditors). 

Sect.  1.  Filing  of  bills  of  sale,  94. 
Bill  of  Sale,  I.  564.  Interpleader,  U. 

LVir.  17  &  18  Vict.  c.  102.  (Corrupt 
Practices  Prevention). 
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Sect.  15.  Appointment  of  electicm 
auditor,  952.  Carmpt  Practices 
Prevention  Act. 

LVIII.  18  &  19  Vict.  c.  63.  (Friendly 
Societies  Amendment). 

Sect.  44.  Settlement  of  disputes  by 
County  Court,  339.  County  Court,  I, 

LIX.  18  &  19  Vict.  c.  90.  (Cost«  in 
Revenue  Proceedings),  492.      Costs, 

m.  1. 

LX.  18  &  19  Vict,  c,  108.  (Collieries 
Inspection). 

Sect.  11.  Information  before  justices, 
757.    Jurisdiction^  XVI. 

LXI.  18  &  19  Vict,  c.  120.  (Metropo- 
lis Local  Management). 

Sect.  16.  Election  of  vestrymen  and 
auditors,  377,  954.    Election,  IIL 

Sect.  97.  Collection  of  rates,  5.  Me- 
tropolis Local  Management  Act,  II. 

Sects.  105,  226.  Summons  before 
justices,  672.    Jurisdiction,  XX. 

Sects.  109,  227.  Opening  ground  for 
pipes :  Summons  oefore  magistratCf 
328.    Jurisdiction,  XXII. 

Sect.  147.  Action  by  Metropolitan 
Board  of  Works  to  recover  a  sewers' 
rate,  964.     Rate,  V 

LXII.  18  &  19  Vict.  c.  121.  (Nuisances 
Removal). 

Sects.  10,  11,  14.  Application  to  nud 
proceedings  by  Local  Authority, 
280.  Nuisances  Rentoval  Act. 

LXIII.  19  &  20  Vict.  c.  108.  (County 
Courts  Amendment). 

Sect.  2.  Repeal  of  stat.  9  &  10  Viet, 
c.  95.  s.  102.  (Commitment  by 
County  Court  Judge),  679.  Countjf 
Court,  IV. 

Sscokdlt:  Local  and  personal  public 
Acts. 

LXIV.  2  G.  2.  c.  10.  (Spitalfields  Pa- 
rish), 409.     Vestry,  III. 

LXV.  18  6?.  3.  c.  74.  (Christchurch 
Workhouse  Amendment),  409.  Vestry, 
IIL 


STATUTE  OF  FRAUDS. 


STATUTE  OF  LIMITATIONS.  1035 


LXVI.  6  O.  4.  c.  clxxix.  (Paving  &c. 
uf  firlghton),  342.  Municipal  CoT' 
poration  Reform  Ad,  V. 

LXVn.  7  &  8  G.  4.  c.  xcviii.  (Gla- 
morganshire Roads),  399.  Highwatfy  I. 

LXVIII.  11  G^.  4  &  1  TT.  4.  c.  X.  (Re- 
gulation  of  St.  Giles  in  the  Fields  and 
St.  Greorge  Bloomsbury). 

Sects.  86—95.  Rates,  205.  Poor,  I.  1. 

LXIX.  7  TK.  4  &  1  Vict.  c.  Ixxii. 
(Newcastle  upon  T^ne  Improvement), 
831.     Certiorari,  II. 

LXX.  9  &  10  Vict,  c.  cccv.  (North 
Kent  Railway),  660.  Lands  Clauses 
Consolidation  Act, 

LXXI.  16  &  17  Vict.  c.  clxxxi.  (Chor- 
ley  Improvement),  498.  Highway,  II. 

LXXII.  18  &  19  Vict,  c,  Ixxxiii.  (Wi- 
gan  and  Preston  Roads  Amendment), 
498.     Highway,  II. 

Thirdly  :  Private  Acts. 

LXXni.  49  O,  2.  c,  77.  (Horbury 
Enclosure),  384.     Custom,  I, 

STATUTE  OF  FRAUDS. 

(29  C.  2.  c.  3). 

Sect.  4.  Agreement  for  the  sale  of  an 
interest  in  land.  Divisibility  of  con- 
tract. 

Plaintiff  and  defendant  a^eed,  by 
word  of  mouth,  that  plaintiff  should 
pay  37/,  for  the  interest  of  the  defend- 
ant in  premises  occupied  by  him  as  a 
slaughter  house,  and  for  the  fixtures  ; 
defendant  to  return  10/.  if  plain tiCT 
were  refused  a  licence  to  use  tne  pre  - 
mises  as  a  slaughter  house.  The  pre- 
mises and  fixtures  were  transferred  to 
plaintiff;  and  defendant  received  the 
37/.  Subsequently,  this  action  was 
brought  to  recover  10/.,  on  an  all^a- 
tion  that  the  licence  to  use  the  pre- 
mises had  been  refused  to  plaintiff. 
A  nonsuit  was  directed,  on  the  ground 
that  the  contract  was  for  an  interest 
in  land,  and  was  void  under  sect.  4  of 
the  Statute  of  Frauds.  On  a  rule  to 
set  aside  the  nonsuit : 


Held,  by  Wightman  and  £rle  Js. 
(Crompton  J.  not  concurring),  that, 
the  contract  being  executed  as  far  as 
regarded  the  land,  and  the  promise 
sued  on  relating  wholly  to  money,  the 
plaintiff  might  recover,  though  the 
contract  was  not  in  writing.  Green  v. 
Saddington,  503. 


STATUTE  OF  LIMTTATIONS. 

(21  Ja.  1.  c.  16.). 

I.  Covenant  to  pny  by  a  promissory 
note,  not  satisfied  by  a  mere  delivery 
of  such  note.  Right  of  action  for  non- 
payment not  barred  in  six  years,  903. 
I^omissory  Note,  I. 

n.  Sect.  4.  Fresh  action  by  adminis- 
trator, original  action  by  intestate 
having  abated.  Within  what  time  he 
may  sue. 

Plaintiff  sued  defendant,  adminis- 
trator of  W.,  for  money  due  from 
intestate  in  his  lifetime. 

Plea :  that  the  cause  of  action  did 
not  accrue  within  six  years  before  the 
suit. 

Replication :  that  plaintiff,  in  the 
lifetime  of  W.,  commenced  an  action 
against  W,  within  six  years  afler  the 
cause  of  action  against  W,  accrued, 
and  W,  was  never  served  or  appeared 
to  the  writ,  and  plaintiff  never  ap- 
peared for  him,  and  no  declaration 
was  filed  or  delivered,  and  no  pro- 
ceedings to  outlawry  taken ;  and  the 
suit  was  continued  up  to  the  death  of 
W,,  which  occurred  on  a  day  named, 
within  six  years  before  the  commence- 
ment of  the  present  suit;  whereby 
the  first  action  abated :  that  W.  died 
intestate ;  and  defendant  became  his 
administrator ;  and  thereupon  plaintiff 
commenced  the  present  suit  against 
defendant  within  a  reasonable  time 
afler  the  death  of  W,,  and  within  a 
reasonable  time  afler  defendant  be- 
came administrator,  and  within  one 
year  afler  defendant  became  adminis- 
trator, and  within  one  year  next  afler 
the  time  when  it  first  became  possible 
to  issue  anjr  writ  ^gainst  any  personal 
representative  of  W^, 

Rejoinder :  that,  afler  the  death  of 


loae  SUMMONS. 

H%  U  tbe  time  mCDtJaar 
••  B  creditor  of  W.,  on  >  drnj  nmincd 
(BKira  lliui  four  jean  after  IF.'* 
owtb).  DO  admin  ittrstion  having  been 
gnauA,  eaniol  defendant,  M  aolc 
neat  of  kin  of  IT.,  to  be  aerred  with 
a  citation  to  accept  or  refnie  admi' 
niatratioii,  or  ibew  canae  whj  adou- 
niatntioo  ibonld  not  be  granted  to 
plaintiff  a*  creditor ;  and,  in  coiwe- 
qocDOe,  on  a  daj  named  (between 
two  and  three  monlfaa  from  aerricG  of 
dtation),  adminiatratiiMi  wai  granted 
lo  IT.,  and  tbe  luit  wai  not  com* 
menced  until  a  daj  named  (more  than 
foar  jean  from  toe  death). 
On  damurrer  to  the  r^oinder : 
Ileld,  that  the  phuntiff  wai  entitled 
to  judgment,  no  lichei  appearing  on 
\m  part,  and  he  having  a  reasonable 
time  (not  neceaaarilj  limited  to  a 
ar)  for  Innnging  his  action,  wilhi 

■-      '  -     -.  4ofrtat-21  Jo.' 

r.  Lor4  Mormtgtim, 


I,  Writ  of.  Amendment  and  reaealii^, 
before  KTvice :  date  of  original  teste 
ma;  be  retained,  4S.    Actum,  IL  2. 

II.  Under  Metropoiia  Local  Klanage- 
ment  Act,  of  a  Gas  Companj,  bv  the 
District  Board  of  Works,  for  opening 
ground  without  their  consent.  Dis- 
cretion of  justice  as  to  adjudicating, 
328.    JttrudU^ioR,  XXII. 


SUPPORT. 
Bigbt  of  owner  of  surface  to.     Sec  Mint. 

SURETY. 
See  Frineipal  and  Suretj/. 

SURFACE. 
Right  of  owner  to  support.     See  3/nu. 

TAXES. 
Settlement  bjr  pajment  of.     Sec  Poor. 


TOLLS- 

Tnmpike.     See  Bigkwag. 

TOWN  CLEBK. 
Of  a  barangli,  bonnd,  under  stat.  6  & 
Vitt.  e.  IS.  1.  48.,  to  catue  tlie  liita 
pariiameolarj  Totert  to  be  copie 
printed,  &c.  To  what  extent  he  m^ 
be  reimbnraed  onder  aect.  5i^  79 

TREASURER. 


cipal  Corporation  F 
sent  liabilitj  of  sorties,  97.     A/iu 
-'   iBtJormAa,lL 


Expencct  of  witoeas,  paid  in  advaii 
upon  subpcena,  when  and  huw  nx-ovt 
al>ie  back,  J.    Aetio»,  L  1. 


TRUCK  ACT. 

(1  &  2  W.  4.  c.  57.). 
Who  is  an  "  artificer"  within  the  Act. 

The  pUinUfT,  an  illiterate  labourii 
man,  attnL-hed  his  mark  to  a  wrilti 
contract  with  defendant,  hj  wbii-h  1 
engaged  to  make  as  many  bricks 
delendant  required  in  liefeDilaii  I 
brick  Beld,  findina  all  labour,  the  U 
fendant  finding  the  olateriaU.  Pa; 
ment  to  be  10*.  6d.  per  thousand  H 
the  bricks  when  complete.  Plaiuti 
assisted  b^  others,  made  bricks,  ha' 
ing  worked  at  them  persoDall/ ; 
pavment  be  accepted  ticteta  for  gooil 
Anerwards  he  sued  for  the  full  prJr 
contending  that  he  was  an  artiRc 
within  the  Truck  Act  (1  &  2  W. 
c.  37.),  and  that,  coosei^ucntly,  tl 
parment  bj  tickets  nas  void. 

Held,  bv  Lord  CampbeU  C.  3.  ai 
CoJfn'f^eJ.,  in  the  Queen's  Bench.thi 
though  if  the  matter  were  res  int^ 
thej  might  have  come  to  a  contra 
conclusion,  thej  were  concluded  1 
authority  from  holding  him  an  artifici 
as  be  was  uut  bound  bjr  the  «ontrs 


TURNPIKE. 
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to  do  any  part  of  the  work  personallj 
JiJrle  J.  dissentiente. 

Held  by  Cockbum  C.  J.,  CressweUf 
Wiliiams  and  WUles  Js.,  Martin^  Bram- 
well  and  Channell  Bs.,  in  the  Exche- 
quer Chamber,  affirming  the  judgment 
of  the  Queen's  Bench,  that  the  plain- 
tiff, not  being  bound  by  his  contract 
to  do  any  part  of  the  work  personally, 
was  not  an  artificer  within  the  Truck 
Act. 

And  qtuere^  per  Cockbum  C.  J.  and 
Bramwell  B.,  whether,  if  the  plaintiff 
had  been  bound  to  labour  personally, 
but  was  at  liberty  to  hire  labourers  to 
assist  him,  he  would  have  been  within 
the  Act.    Ingram  y.  Barnes,  115. 

TURNPIKE. 
See  Highway. 

UNDERWRITER. 
See  Insurance. 


USAGE. 


See  Custom f  II. 


USER. 


See  Easement. 


VENDOR  AND  VENDEE. 
I.  Vesting  of  the  property. 

1 .  Purchase  of  goods  abroad  by  order 
and  on  account  of  a  correspondent. 
Shipment  of  goods  in  exchange  for 
mate's  receipt,  &c.  Vesting  of  the 
property,  704.  Principal  and  Agent, 

2.  Agreement  for  purchase  of  com  in 
bulk,  to  be  packed  in  sacks  sent  by 
purchaser.  Vesting  of  the  pro- 
perty. 

Plaintiff  agreed  with  K.  to  purchase 
from  iC.  100  out  of  200  quarters  of 
barley  which  plaintiff  had  seen  in 
bulk  and  approved  of;  and  he  paid 
part  of  the  price.  It  was  agreed  that 
plaintiff  should  send  sacks  for  the 
barley,  and  that  K.  should  fill  the 
sacks  with  the  barley,  take  them  to  a 


railway,  place  them  upon  trucks  free 
of  charge,  and  send  them  to  plaintiff. 
Plaintiff  sent  sacks  enough  for  a  part 
only  of  the  100  quarters:  these  K. 
filled;  and  K.  also  endeavoured  to 
find  trucks  for  them,  but  was  unable 
to  do  so.  Plaintiff  repeatedly  sent  to 
K.  demanding  the  barley.  K.  finally 
detained  it,  and  emptied  the  barley 
from  the  sacks  back  mto  the  bulk. 

Held,  that  the  property  in  so  much 
of  the  barley  as  was  not  put  into  the 
sacks  did  not  pass  to  plaintiff. 

But,  per  Lord  Campbell  C.  J.,  CoU* 
ridge  and  Erie  Js.,  that  the  portion 
put  into  the  sackspassed  to  the  plain* 
tiff:  hsBsitante  Crompton  J.,  on  the 
ground  that  it  did  not  appear  ^uite 
clearly  that,  at  the  time  when  plaintiff 
demanded  the  barley,  he  knew  that 
any  portion  had  been  put  into  the 
sacks,  and  that,  therefore,  his  assent 
to  the  particular  appropriation  was 
doubtful. 

K.  having  become  bankrupt  after 
he  had  emptied  the  barley  n*om  the 
sacks  into  the  bulk,  and  the  defendant, 
his  assignee,  having  removed  the 
whole  together :  Held,  by  the  whole 
Court,  that  this  was  a  conversion,  by 
the  assignee,  of  all  the  barley  (if  any) 
which,  by  the  putting  it  into  the  sacks, 
had  become  plaintiff  property.  Al' 
dridge  v.  Johnson,  885. 

II.  Liability  of  vendee  as  agent. 

1.  Contract  to  buy,  by  a^ent,  stating 
it  was  on  behalf  of  his  principal, 
but  not  discloein|;  him.  Evidence 
admissible,  in  action  against  agent 
for  not  accepting,  of  a  custom  that 
under  such  circumstances  agent  was 
liable  to  be  treated  as  principal, 
266.     Contract,  IV. 

2.  Evidence  of  general  authority  to 
agent  to  order  goods,  so  as  to  give 
vendor  a  right  of  action  against  such 
a^ent,  in  the  absence  of  notice  that 
his  authority  had  terminated,  879. 
Principal  and  Agent,  IV. 

ni.  Form  of  payment. 

Covenant  to  pay  by  a  promissory  note, 
not  satisfied  by  a  mere  delivery  of 
such  note  :  action  for  non-payment 


lOM        TESTING  (MDOL 

ntwoA  MteMtb) 


WIU. 

Hdd,  bf  the  Cont  of  Exekqo. 
Ik  Qbmb'i  B(m£,  thM,  t 


Bact.  4.     AcrWDMBt   fiir  tbe  Mle  of  tfa*  wtnifr^T**,  ««  bring  cttrieJ  b 

M  inUnM  is  bod.     DmnbOily  rt-  ■■yip^of  lhe«e  t«we«^  it  wm  m 

•ontnet,  MS.    AoMc  ^FrmUt.  ^'^  %'  — jonty  of  tte    » 

"^  wemhUii;  the  Tcrtr;fM«ii  ifceliniiig  1 


TESTIHG  UKDEB. 
flM  BMy^mmdlmteiMmt,  Ol.  IT. 


f  not  cAeetiuL    Aqpa 


I.  EleetMn  of  aodcr  Hclropolu  Lonl 
MMMfMDent  Aet- 

I.  Action  againit  cburdnrardeD,  for  <  Agreenent  by  owner  of  iliip,  tbat  th 
nfiuing  m  «»U.  AlkcstioB  and  ihonld  i^oaal  to  sod  IomI  at  a  fii 
prvoT  of  neliee  neeeMfj,  877,  reign  p6rt:  when  it  H»Toided  by  tfc 
m  ...       •••  ~  breaking  ost  of  war  between  the  ti- 


III.  Vettriet  nnder  certain  local  Acta. 

What  ii  "a  mfcjority"  of  the  T«rtry, 
uniler  tUU.  2  O.  3.  c.  10.  and  18 
a.  3.  c,  74. 

Dj  a  local  Act,  the  management  of 
the  tSKwin  of  a  parish  wai  confided  to 
a  Miect  YBitry,  ooniiiting  of  an  inde- 
finite body.  The  Act  provided  that 
the  veitry  at  tbeJr  meeting*,  *'  or  the 
najor  part  of  lucb  of  them  u  ihall  be 
BKicmblcd  at  inch  mectingi,"  might 
do  whatever  could  be  done  by  an 
ordinary  veitry.  By  a  subsequent 
Act,  power  waa  given  to  the  vestry, 
"  or  the  major  part  of  them,"  to  ap- 
point and  dismiss  collectors  of  tha 
poor  rate.  B.  was  appointed  a  coU 
lector  of  a  poor  rate.  A  charge  being 
brought  ngainnt  him,  a  meeting  of  the 
veitry  was  duly  convened  to  consider. 
The  vestry  then  coniisted  of  eighty 
persons ;  thirty  five  attended  the 
meeting.  A  mcition  being  made  to 
dismiss  B.,  sixteen  voted  for  it,  and 
eleven  voted  against  it.  It  was  ile- 
olared  to  be  carried  i  and  B.  was  dis- 


i  after  mdi    wreement  w^ 
bdoTV  her  arTTval,  769.    Shifi,l.4. 


Under  Abacooding  Debtor*  Arrest  Aci 
See  Comtg  C<Mrt,Jl\. 

WARRANTY. 

Action  for  breach  of  implied  warrant' 
that  defendant  had  authority  to  pur 
chase  a  ship  on  bebalfof  another  part; 
Resale  of  ship:  measure  of  damagej 
S68.     Damages,  II. 

WASTE. 

What  structures,  erected  upon  the  gleb 
by  an  incumbent,  may  be  removal  b' 


WATERCOURSE. 
See  EoMmtnt. 

WILL. 

I.  Rights   and   liabilities  of  executor 

ana    administrUora.    See   Eteculor 


WILL. 
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n.  Construction  of. 

1.  Devise  "to  G.,  his  heirs  lawfully 
begotten,  for  ever,**  subject  to  lega- 
cies out  of  the  land. 

Devise  of  land  to  G,,  his  heirs  law- 
fuUy  be^tten,  for  ever,  gives  O,  an 
estate  tail. 

Although  there  is  no  limitation  over. 

And  although  the  devise  is  made 
subject  to  (?.  s  making  payments  of 
specific  pecuniary  legacies  out  of  the 
land.     Oood  v.  Oooa^  295. 

2.  Devise  of  residue  of  a  term  to  2{., 
his  executors  &c.  Proviso,  devest- 
ing it  if  R,  or  his  issue  male  should 
become  entitled  to  land  coinprised 
in  the  will  of  N,  &c. :  bad  for  re- 
moteness. 

The  interest  in  the  residue  of  a 
term  of  years  in  land  was  devised  to 
22.,  his  executors,  &c.,  subject  to  a 
proviso  that,  if  22.  or  his  issue  male 
should  become  actually  entitled  to 
land  comprised  in  the  will  of  iV.,  the 
interest  in  the  term  should  go  over  to 
another  part^. 

By  i\r.  s  will,  lands  were  devised  to 
«/.  for  life,  remainder  to  trustees  to 
preserve  continj^ent  remainders,  re- 
mainder to  «/.*s  mrst  and  other  sons  in 
tail  general,  remainder  to  22.,  remain- 
der to  trustees  to  preserve  contingent 
remainders,  remainder  to  22.'s  first 
and  other  sons  in  tail  general. 

On  the  death  of  the  devisor  of  the 


term,  R,  became  possessed  of  the  land 
devised  for  the  term.  He  died ;  and 
his  issue  male  entered  into  possession. 

Afler  22.*s  death,  J,  di^  without 
issue,  and  the  remainder  to  22.*s  sons, 
under  N,^%  will,  took  efifect. 

Held,  that  the  interest  of  22.*8  re- 
presentative in  the  term  was  not  de- 
feated, the  proviso  bein^  bad  for  re- 
moteness ;  for  that,  even  if  the  proviso 
could  be  construed  as  contemplating 
independent  alternatives,  namdy,  ^e 
devolution  of  the  estates  comprised  in 
i\r.*s  will  either  to  R,  or  to  his  issue 
male,  still  the  alternative  limitation 
under  which  alone,  in  the  event,  the 
proviso  could  operate,  was  the  devo- 
lution to  22.*8  issue  male,  which  alter- 
native limitation  was  originally  bad 
for  remoteness. 

And  that  it  made  no  difierence  that 
in  fact  the  devolution  of  the  estate 
under  i\r.*s  will  to  22.*s  issue  male 
occurred  durine  lives  in  being  at  the 
time  of  22.*s  will.  Harding  v.  iVbtf, 
650. 

WITNESS. 

Conduct  money,  paid  on  subpoena,  when 
and  how  recoverable  back,  1.  Action^ 
L  1. 


WRIT  OF  SUMMONS. 
Amendment  o£    See  AetUm^  II.  2. 


THE    END. 


BAYNEB  AKD   HODQBS,   PBINTBES,    109,   PETTBB    LAHS,    B.C. 


